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STATE LAW SUMMARIES. ARIZONA

History

ARIZONA

In response to the U.S. Supreme Court’s decision in Furman v. Georgia, 408 U.S. 238
(1972), Arizona' s legidature enacted a new death penalty statute (1973 Ariz. Sess.
Laws ch. 138, 8 5, at 968—-70; current version at Arizona Revised Statutes Annotated
§ 13-703) eliminating the trial court’s broad discretion in imposing capital punishment.
The statute enumerated aggravating and mitigating factors and permitted imposition of
the death penalty only when the court found at least one aggravating factor and no
mitigating factors to warrant leniency.

Shortly after the Arizona Supreme Court in Sate v. Bishop, 118 Ariz. 263,
576 P.2d 122 (1978), construed the list of mitigating factors to be exclusive, the U.S.
Supreme Court in Lockett v. Ohio, 438 U.S. 586 (1978), held unconstitutional any
limitation of mitigating circumstances in capital sentencing. Consequently, the Arizona
Supreme Court in Sate v. Watson, 120 Ariz. 441, 586 P.2d 1253 (1978), severed the
portion of the statute limiting mitigating circumstances and reinterpreted the statute to
allow consideration of any mitigating circumstance. The 1979 legislature amended the
applicable statute, and the court resentenced all death row inmates accordingly.

In response to the decision in Ring v. Arizona, 536 U.S. 584 (2002),
Arizonad s legislature amended the death penalty satute, effective August 1, 2002, to
provide for jury determination of aggravating and mitigating factors and jury
sentencing, except in those cases in which both the state and the defendant waive a jury
trial. See“Trial of Capital Offenses’ and “ Capital Sentencing,” below.

United States Supreme Court:

Ring v. Arizona, 536 U.S. 584 (2002) (holding that capital defendants are entitled to
jury determination of any fact on which legislature conditionsincreasein their
maximum punishment).

Lockett v. Ohio, 438 U.S. 586 (1978) (holding unconstitutional Ohio death penalty
statute limiting mitigating circumstances).
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Furman v. Georgia, 408 U.S. 238 (1972) (holding unguided discretionary sentencing
unconstitutional ).

Arizona Supreme Court:

Sate v. Watson, 120 Ariz. 441, 586 P.2d 1253 (1978) (en banc) (reinterpreting capital
statute to alow consideration of any mitigating circumstance), cert. denied, 440 U.S.
924 (1979).

Sate v. Bishop, 118 Ariz. 263, 576 P.2d 122 (1978) (en banc) (construing list of
mitigating factors in first death penalty statute after Furman to be exclusive), vacated
and remanded in light of Lockett, 439 U.S. 810 (1978).

Arizona Statutes:

Ariz. Rev. Stat. Ann. 8 13-703(A) (Supp. 2005) (providing sentence for first degree
murder).

Ariz. Rev. Stat. Ann. 8§ 13-703(E) (Supp. 2005) (requiring trier of fact to take
aggravating and mitigating circumstances into account in determining sentence of death
or life imprisonment and authorizing death sentence if trier of fact finds one or more
aggravating circumstances enumerated in subsection (F) and no sufficient mitigating
circumstances to call for leniency).

Ariz. Rev. Stat. Ann. 8 13-703(F) (Supp. 2005) (codifying Watson interpretation of
mitigating circumstances: providing that mitigating factors are any factors proffered by
defendant or state relevant to determining whether to impose sentence |less than death
and enumerating non-exclusive list of mitigating factors).

Ariz. Rev. Stat. Ann. 8§ 13-703.02 (Supp. 2005), (providing for 1.Q. screening of capital
defendants; prohibiting imposition of death penalty on person suffering from menta
retardation).

Ariz. Rev. Stat. Ann. § 13-703.03 (Supp. 2005) (providing for prescreening of capital
defendant for competency to stand trial and sanity at time of offense).

Capital Offenses

First degree murder, which is a capital offense, is defined as knowingly or intentionally
causing the death of another with premeditation or causing the death of another while
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in the process of committing a delineated felony. First degree murder is punishable by
death, life imprisonment without the possibility of parole, or life imprisonment with the
possibility of parole.

In Roper v. Smmons, 543 U.S. 551 (2005), the Supreme Court held that the
Eighth and Fourteenth Amendments forbid the imposition of the death penalty on those
who were under the age of 18 at the time their crimes were committed. Previously,
Arizonalaw did not prohibit the imposition of the death penalty on those under age 18,
although the defendant’ s age could be considered as a mitigating circumstance.

United States Supreme Court:

Roper v. Smmons, 543 U.S. 551 (2005) (holding that the Eighth and Fourteenth
Amendments forbid imposition of the death penalty on offenders who were under the
age of 18 when their crimes were committed).

Arizona Statutes:

Ariz. Rev. Stat. Ann. 8 13-703(A) (Supp. 2005) (providing sentence of death or life
with the possibility of parole or life without the possibility of parolefor first degree
murder).

Ariz. Rev. Stat. Ann. § 13-1105 (Supp. 2005) (defining first degree murder).

Prescreening to Deter mine Whether Defendant is M entally Retar ded

Under Ariz. Rev. Stat. Ann. 8§ 13-703.02, if the state files a notice of intent to seek the
death penalty, the court must appoint a prescreening psychological expert in order to
determinethe defendant’s 1.Q. using current community, nationdly, and culturally
accepted intelligence testing procedures. The prescreening psychological expert must
submit awritten report of the [.Q. determination to the court within 10 days of the
testing. If the prescreening psychological expert determines that the defendant’s 1.Q. is
75 or less, the trial court will appoint one or more additional psychological expertsto
independently determine whether the defendant has mental retardation. “Mentd
retardation” is definedin 8 13-703.02(K)(2) asa condition based on a mental deficit
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that involves significantly subaverage general intellectual functioning, existing
concurrently with significant impairment in adaptive behavior, where the onset of these
conditions occurred before the defendant reached the age of 18. Under § 13-703.02(G)
adetermination by thetrial court that the defendant’s1.Q. is 65 or less establishes a
rebuttable presumption that the defendant has mental retardation, but that does not
preclude a defendant with an I.Q. of 70 or below from proving mental retardation by
clear and convincing evidence. If the trial court finds that the defendant has mentd
retardation, the trial court must dismiss the intent to seek the death penalty and not
impose a sentence of death on the defendant if the defendant is convicted of first degree
murder.

If the prescreening psychological expert determines that the defendant’s 1.Q.
is higher than 75: (1) the notice of intent to seek the death penaty will not be dismissed
on the ground that the defendant has mental retardation, and (2) the report will be
sealed by the court and be available only to the defendant. A prescreening
determination that the defendant’s 1.Q. is higher than 75 does not prevent the defendant
from introducing evidence of the defendant’ s mental retardation or diminished mentd
capacity as amitigating factor at the penalty phase of the sentencing proceeding.

The United States Supreme Court held in Atkinsv. Virginia, 536 U.S. 304
(2002), that the execution of the mentally retarded constitutes cruel and unusual
punishment prohibited by the Eighth Amendment. See 8§ 1.6.

United States Supreme Court:

Atkinsv. Virginia, 536 U.S. 304 (2002) (holding that executing the mentally retarded
violates the Eighth Amendment’s prohibition against cruel and unusual punishment).

Arizona Statutes:

Ariz. Rev. Stat. Ann. 8§ 13-703.02 (Supp. 2005) (providing for evduation of capital
defendant for mentd retardation).
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Representation in Capital Cases

In addition to an indigent defendant having aright to counse during the trial and direct
appeal of a capital case, an indigent prisoner under capital sentence has a statutory right
to counsel in state postconviction proceedings. The Arizona legislature has adopted
representation and compensation sandards for counsel who represent capital
defendants in state postconviction proceedings. See Ariz. Rev. Stat. Ann. § 13-4041.
Additionally, the Arizona Supreme Court has adopted representation sandards for trial,
appellate, and postconviction counsel in death penalty cases and has provided for the
appointment of lead and co-counsel throughout all stages of capital litigation. See Ariz.
R. Crim. P. 6.8.

After appointing qualified counsel, the court may also gppoint investigators
and experts “reasonably necessary” to adequately present an indigent defendant’s
defense at trial and any subsequent proceeding. The court orders “reasonable”
compensation for appointed investigators and experts.

The Ninth Circuit ruled in Spearsv. Slewart, 267 F.3d 1026 (9th Cir. 2001),
amended and superseded by 283 F.3d 992 (9th Cir.), cert. denied, 537 U.S. 977 (2002),
and cert. denied 537 U.S. 995 (2002), that Arizona had in place as of July 17, 1998 (the
relevant date as to the petitioner), a mechanism for the appointment and compensation
of counsel for indigent capital defendants in state postconviction proceedings that met
the requirements of Chapter 154 of the Antiterrorism and Effective Death Pendty Act
of 1996 (AEDPA), and therefore qualified for opt-in status as of that date, but that
Arizona was not entitled to enforce the expedited procedures of Chapter 154 because it
had not complied with the timeliness requirements of its own system as to the
petitioner. Arizona stimeliness requirement codified in Rule of Criminal Procedure
32.4(c) wasamended in 2000 and no longer requires that counsel be appointed within
15 daysif an indigent capital defendant requests the appointment. Rule 32.4 now
provides that counsel must be appointed pursuant to Ariz. Rev. Stat. Ann. § 13-4041
(requiring that counsel must be appointed “[a]fter the supreme court has affirmed a
defendant’ s conviction and sentence in acapitd case” ) and Ariz. R. Crim. P. 6.8
(attorney competency standards). In 2002, Rule 32.4(c) was amended to provide for
appointment of postconviction relief counsel after issuance of the decision affirming
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the defendant’ s conviction and sentence but prior to completion of certiorari
proceedings or issuance of the mandate.

Ninth Circuit:

Soearsv. Sewart, 267 F.3d 1026 (9th Cir. 2001), amended and superseded by 283 F.3d
992 (9th Cir.), cert. denied, 537 U.S. 977 (2002), and cert. denied, 537 U.S. 995 (2002)
(holding that Arizona had in place as of July 17, 1998 (the relevant date as to the
petitioner), a mechanism for appointment and compensation of counsel for indigent
capital defendants in state postconviction proceedings that met requirements of
Chapter 154 of AEDPA and therefore qualified for opt-in status as of that date, but that
Arizonawas not entitled to enforce expedited procedures of Chapter 154 becauseit had
not complied with timeliness requirements of its own system as to the petitioner).

Arizona Statutes:
Ariz. Rev. Stat. Ann. § 13-4013(B) (2001) (providing for appointment of investigators

and expert witnesses reasonably necessary to adequately present defense at trial and
any subsequent proceeding and providing compensation rate as what court deems

appropriate).

Ariz. Rev. Stat. Ann. § 13-4041 (2001) (detailing the appointment of postconviction
counsel in acapital case, the required qualifications, and the compensation).

Ariz. Rev. Stat. Ann. § 13-4234(D) (2001) (providing for indigent right to counsd in
postconviction proceedings).

ArizonaRules:

Ariz. R. Crim. P. 6.1(b) (providing for indigent right to representation).

Ariz. R. Crim. P. 6.2 (setting procedure for appointment of dual trial counsd).

Ariz. R. Crim. P. 6.4 (providing for determination of indigency).

Ariz. R. Crim. P. 6.5(b) (providing for public defender as counsel).

Ariz. R. Crim. P. 6.8 (requiring standards for appointment of counsel in capitd cases).

Ariz. R. Crim. P. 15.9 (governing appointment of investigators, expert witnesses for
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indigent defendants).

Ariz. R. Crim. P. 32.4(c) (setting time frame for appointment of counsd in
postconviction proceedings).

Trial of Capital Offenses

Arizona’s county superior courts are the state trial courts of general jurisdiction. These
courts have original jurisdiction over all criminal cases, including petitions for
postconviction relief and habeas corpus.

In Ring v. Arizona, 536 U.S. 584 (2002), reversing the decision of the
Arizona Supreme Court, the U.S. Supreme Court held that Walton v. Arizona, 497 U.S.
639 (1990), and Apprendi v. New Jersey, 530 U.S. 466 (2000), are irreconcilable and
overruled Walton to the extent that it allowed a sentencing judge, sitting without ajury,
to find an aggravating circumstance necessary for imposition of the death penalty. The
Court reasoned that because Arizona s enumerated aggravating factors operate as “the
functiona equivalent of an element of a greater offense” (Apprendi, 530 U.S. at 494 n.
19), the Sixth Amendment requires that they be found by ajury. The Court held that
capital defendants are entitled to a jury determination of any fact on which the
legislature conditions an increase in their maximum punishment. The Court pointed
out that 29 of 38 states in which there is a death penalty generally commit sentencing
decisionstojuries, and that other than Arizona, only four States commit both capital
sentencing factfinding and the ultimate sentencing decision entirely to judges: Colorado
(Colo. Rev. Stat §16-11-103 (2001) (three-judge panel); Idaho (Idaho Code §19-2515
(Supp. 2001)); Montana (Mont. Code 8§46-18-301 (1997)); and Nebraska (Neb. Rev.
Stat. §29-2520 (1995)). The Court observed that the right to trial by jury guaranteed by
the Sixth Amendment would be senselessly diminished if it encompassed the
factfinding necessary to increase a defendant’ s sentence by two years, but not the
factfinding necessary to put him to death. Subsequently, in Schriro v. Summerlin, 542
U.S. 348 (2004), the Supreme Court ruled that Ring does not apply retroactively to
cases already final on direct review

In response to Ring v. Arizona, the 2002 Arizona Legidature enacted new
capital jury sentencing procedures. The legislative intent of the statute provides those
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persons who were previously sentenced to death in Arizonaare not entitled to a new
sentencing proceeding if they have already exhausted direct appeals of their sentences.
2002 Ariz. Sess. Laws, ch. 1, 8 9 (5th specia session). The statute retains the
bifurcated adjudication process for capital cases. However, unlike the former
procedure in which the judge conducted the pendty phase and determined the sentence,
Ariz. Rev. Stat. Ann. 8 13-703.01, providesthat if a defendant is found guilty of first
degree murder at trial, the “trier of fact” then immediately determines whether the
aggravating circumstances have been proved (aggravation phase of sentencing
proceeding). If thetrier of fact determinesthat at least one of the aggravating
circumstances was proved, the trier then proceeds to determine whether a death
sentence should be imposed (pendty phase of sentencing proceeding). “Trier of fact” is
defined in § 13-703.01(S)(1) as meaning ajury unless the defendant and the state waive
ajury, inwhich casethetrier of factisajudge. The statute appliesto all sentencing or
resentencing proceedings held after August 1, 2002 (2002 Ariz. Sess. Laws, ch. 1, § 7).

The defendant is entitled to notice of the state’ sintent to seek the death
penalty; however, the basic procedures for the trial of a capital case are the same as
those for the trial of other felonies. The prosecution is entitled to “death-qualify” the
jury. See Statev. LaGrand, 153 Ariz. 21, 33, 734 P.2d 563, 575 (1987).

The Arizona Supreme Court has held that “an accused is not entitled to a
unanimous jury verdict on the precise manner in which the defendant committed the
crime,” Sate v. Smith, 136 Ariz. 273, 665 P.2d 995 (1983) (en banc), but is entitled to a
unanimous jury verdict on whether the defendant in fact committed first degree murder.
See Sate v. Arnett, 158 Ariz. 15, 760 P.2d 1064 (1988) (en banc).

United States Supreme Court:

Schriro v. Summerlin, 542 U.S. 348 (2004) (holding that Ring v. Arizona did not apply
retroactively to cases already final on direct review).

Ring v. Arizona, 536 U.S. 584 (2002) (holding that capital defendants are entitled to
jury determination of any fact on which legislature conditionsincreasein their
maximum punishment; also holding that Walton and Apprendi are irreconcilable and
overruling Walton to extent that it allowed sentencing judge, sitting without jury, to
find aggravating circumstance necessary for imposition of death penalty).
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Arizona Supreme Court:

Satev. Anderson, 197 Ariz. 314, 4 P.3d 369 (2000) (en banc) (finding structural error
where court removed for cause prospective jurors who indicated a general objection to
the death penalty in their questionnaires without allowing voir dire to possibly
rehabilitate).

Holmberg v. Del.eon, 189 Ariz. 109, 938 P.2d 1110 (1997) (en banc) (holding dezth
penalty precluded when state filed its notice of intent to seek death pendty one year
and three months after defendant’ s arraignment, notwithstanding lack of prejudice
argument).

Sate v. Arnett, 158 Ariz. 15, 760 P.2d 1064 (1988) (en banc) (holding defendant
entitled to unanimousjury verdict on whether defendant committed first degree
murder).

Satev. LaGrand, 153 Ariz. 21, 33, 734 P.2d 563, 575 (1987) (discussing death-
qualifying guilt jury).

Sate v. Smith, 136 Ariz. 273, 665 P.2d 995 (1983) (en banc) (holding defendant not
entitled to unanimous verdict on manner in which defendant committed crime).

Arizona Statutes:

Ariz. Cond. art. I1, 8 23 (requiring twelve jurors and unanimous verdict for capital
trial).

Ariz. Rev. Stat. Ann. 8 13-703 (Supp. 2005) (detailing capital case sentencing).

Ariz. Rev. Stat. Ann. § 13-703.01 (Supp. 2005) (providing procedures for capital cases
including sentencing proceedings composed of aggravation phase and penalty phase).

Ariz. Rev. Stat. Ann. 88 13-3981-3990 (2001) and (Supp. 2005) (detailing trial
procedures).

Ariz. Rev. Stat. Ann. § 13-4031 (2001) (providing supreme court exclusive appellae
jurisdiction over capital cases).

Ariz. Rev. Stat. Ann. § 21-102 (2002) (setting capital jury at twelve persons and
unanimous verdict).
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ArizonaRules:

Ariz. R. Crim. P. 15.1(i) (requiring notice of intent to seek death penalty).

Capital Sentencing

Penalty Hearing

Asdiscussed in “Trial of Capital Offenses,” aove, the 2002 Arizona Legislature
enacted new capital jury sentencing procedures in response to the decision in Ring v.
Arizona. These procedures apply to all sentencing or resentencing proceedings held
after August 1, 2002, pursuant to 2002 Ariz. Sess. Laws, ch. 1, 8§ 7 (5th special
session). The amended death penalty statute employs the term “trier of fact,” defined
as ajury unless the defendant and the state waive ajury, in which case the trier of fact
isajudge. Inthediscussion below, “jury” isalso used where it is appropriate in
context.

Beforetrial, the state must provide the defendant with notice of the
aggravating factorsit intends to prove at the sentencing hearing. Before the defendant
iseligible for the death penalty for first degree murder, the state must prove at least one
enumerated aggravating circumstance beyond a reasonable doubt. If the defendant is
death-€ligible pursuant to a felony murder conviction, the state must also show that the
defendant killed, attempted to kill or intended to kill, or was a major participant in the
underlying felony and acted with reckless disregard for human life. See Tison v.
Arizona, 481 U.S. 137 (1987); Enmund v. Florida, 458 U.S. 782 (1982). In Satev.
Ring, 204 Ariz. 534, 65 P.3d 915 (2003) (en banc), the Arizona Supreme Court held
that the Sixth Amendment principles of Apprendi/Ring do not require that Enmund-
Tison findings be made by ajury.

The defendant must prove the existence of mitigating circumstances by a
preponderance of the evidence and must show that the mitigating circumstances are
sufficiently substantial to call for leniency. If thetrier of fact isajury, the jurors do not
have to agree unanimously that a mitigating circumstance has been found to exis; each
juror may consider any mitigating circumstance found by that juror in determining the
appropriate penalty. In the sentencing proceeding, the state or defendant may present

10
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any information relevant to mitigating circumstances regardless of its admissibility
under the rules of evidence that govern trial proceedings. Information relevant to
aggravating circumstances, however, is admissible only in accordance with the rul es of
evidence. If thereisthe sametrier of fact at any subsequent phase of the trial asthere
was at aprior phase, any evidence presented at the prior phaseis deemed admitted in
the subsequent phase, including evidence admitted at the trial as to aggravating or
mitigating factors.

After aguilty verdict of first degree murder, the trier of fact immediately
determines whether aggravating circumstances have been proved and must make a
special finding on whether each aggravator has been proved. If thetrier of factisa
jury, the decision on aggravators must be unanimous. Ariz. Rev. Stat. Ann.

§ 13-703.01(E). The penalty phaseisthen held if the trier finds at least one aggravator
to have been proved. Under § 13-703.01(H), the determination whether death isthe
appropriate sentence must be unanimous. If the jury determines unanimously that the
death penalty is not appropriate, the court will determine whether to impose a sentence
of life with or without the possibility of parole.

If the jury is unable to reach a verdict on any of the aleged aggravating
circumstances and the jury does not find that at |east one of the alleged aggravators has
been proved, the court must dismiss the jury and impanel anew one. Thenew jury
does not retry the issue of guilt or the issue regarding any of the aggravating
circumstances that the first jury found not proved by a unanimous verdict. If the
second jury does not reach a unanimous verdict, the court must then impose a sentence
of life with or without the possibility of parole. Ariz. Rev. Stat. Ann. 8§ 13-703.01(J).
Likewise, under § 13-703.01(K), if the jury at the penalty phaseis unableto reach a
verdict, the judge must impanel a new jury, which does not retry the issue of guilt or
any aggravators found to be proved or not proved unanimously by the first jury. If the
second jury is unable to reach a unanimous verdict, the court must impose alife
sentence with or without the possibility of parole.

Under § 13-703.01(R), avictim (defined asa person’s spouse, parent, child
or other lawful representative, unless such person isin custody for an offense or isthe
accused) has aright to be present at the aggravation phase and to present any
information that is relevant. A victim also has the right to be present at the penalty
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phase and to be heard. The right to be heard includes presentation of evidence,
information, and opinions that concern the criminal offense, the defendant, and the
sentence. In 2003 the Arizona legislature conditionally amended 8 13-703.01(R) to
provide that victimsin capital cases have the right to make recommendations regarding
the appropriate sentence in the same manner as defendants. The conditional
amendment is to become effectiveif on or before June 30, 2013, the Arizona Supreme
Court or United States Supreme Court rulesthat it is constitutional for acrimevictimin
a case to make a sentencing recommendation.

In Sate v. Ring, 204 Ariz. 534, 65 P.3d 915 (2003) (en banc), consolidated
cases involving all defendants sentenced to death who had matters pending on direct
appeal at thetime of the U.S. Supreme Court decision in Ring, the Arizona Supreme
Court held that changesin the state’ s capital sentencing statutes were procedural in
nature and that resentencing these defendants under the new statutes would not violate
the ex post facto clauses of the state or federal constitutions, nor did double jeopardy
principles preclude resentencing them. The court also held that the failure to submit
capital aggravating factorsto ajury was not a structural error mandating reversal.

United States Supreme Court:

Schriro v. Summerlin, 542 U.S. 348 (2004) (holding that Ring v. Arizona did not apply
retroactively to cases already final on direct review; also holding that (1) that the Ring
decision is properly classified as procedural, rather than substantive; and (2) the Ring
rule does not fall under the second exception under Teague for watershed rules of
criminal procedure).

Ring v. Arizona, 536 U.S. 584 (2002) (holding that capital defendants are entitled to
jury determination of any fact on which legislature conditions increasein their
maximum punishment).

Tison v. Arizona, 481 U.S. 137 (1987) (holding that to qualify for death sentence,
felony murder defendant must have been amajor participant in the underlying felony
and acted with reckless disregard for human life).

Enmund v. Florida, 458 U.S. 782 (1982) (holding that to qualify for death sentence,
felony murder defendant must have actually killed, attempted to kill, or intended to kill
the victim).

12
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Ninth Circuit:

Ortizv. Stewart, 149 F.3d 923 (9th Cir. 1998) (finding that amended notice of
aggravating factors given to defendant 13 days before sentencing hearing did not
violate due process), cert. denied, 526 U.S. 1123 (1999).

Arizona Supreme Court:

Satev. Carreon, 210 Ariz. 54, 107 P.3d 900 (2005) (en banc) (holding that because
Ring v. Arizona, 536 U.S.584 (2002) (Ring I1), announced a new procedural rule, rather
than a substantive one, the retroactive application of Arizona s new death penalty
statute enacted in response to Ring |1 did not violate the Ex Post Facto Clauses of the
state and federal constitutions or the statutory prohibition against retroactive
application of statutes).

Satev. Davolt, 207 Ariz. 191, 84 P.3d 456 (2004) (en banc) (holding that in a capital
murder prosecution of ajuvenile defendant, in which the death penalty was imposed
but the trial court had failed to make individudized assessment of defendant’ s maturity
before trid, the proper remedy was remand for the trial court to determine, if possible,
the extent of defendant's maturity and moral responsibility at the time he committed the
murders).

Lynn v. Reinstein, 205 Ariz. 186, 68 P.3d 412 (2003) (en banc) (holding that the Eighth
Amendment prohibits a victim from making a sentence recommendation to ajury in a
capital case, although avictim’s satement as to the harm caused by the defendant’s
criminal acts are no longer barred).

Satev. Ring, 204 Ariz. 534, 65 P.3d 915 (2003) (en banc) (holding in consolidated
cases involving all defendants sentenced to death who had matters pending on direct
appedl at thetime of Ring, that changesin state' s capital sentencing statutes were
procedural in nature and that resentencing these defendants under new statutes would
not violate the ex post facto clauses of state or federal constitutions, nor did double
jeopardy principles preclude resentencing them; also holding that Sixth Amendment
principles of Apprendi/Ring do not require that Enmund-Tison findings be made by
jury; ruling that failureto submit capital aggravating factorsto jury was not structural
error mandating reversal).

Sate v. Towery, 204 Ariz. 386, 64 P.3d 828 (en banc) (holding that Ring v. Arizona
does not apply retroactively to those defendants whose cases have become final;
holding that new rule announced in Ring did not meet either of two exceptions to
Teague' s general rule that new rules do not apply to cases that have become find; also
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holding under an Allen v. Hardy analysis the rule did not apply retroactively where (1)
the rule was not designed to improve the accuracy of criminal trials; (2) the Arizona
justice system acted in good faith in applying the rule in Walton; and (3) applying the
rule would greatly disrupt the administration of justice and noting that Arizona has
approximately 90 prisoners on death row whose cases are final), cert. dismissed, 539
U.S. 986 (2003).

Satev. Lacy, 187 Ariz. 340, 929 P.2d 1288 (1996) (en banc) (finding that evidence of
reckless indifference to human life in felony-murder death sentence was insufficient
when record unclear whether defendant knew codefendant had a gun or whether
defendant should have anticipated violence).

Sate v. Thornton, 187 Ariz. 325, 335, 929 P.2d 676, 686 (1996) (en banc) (rejecting
argument that death penalty unconstitutional because sentencer not required to find that
aggravators outweigh mitigators beyond a reasonable doubt).

Satev. Landrigan, 176 Ariz. 1, 859 P.2d 111 (holding nonjury sentencing does not
violate equal protection), cert. denied, 510 U.S. 927 (1993).

Satev. Bible, 175 Ariz. 549, 858 P.2d 1152 (1993) (en banc) (holding capital
sentencing scheme must perform genuine narrowing function, narrowing class of death-
eligible defendants), cert. denied, 511 U.S. 1046 (1994).

Satev. McCall, 160 Ariz. 119, 770 P.2d 1165 (1989) (en banc) (holding detailed
findings regarding aggravating and mitigating circumstances not required in state trial
record; holding defendant must show mitigating circumstances are sufficiently
substantial to call for leniency), cert. denied, 497 U.S. 1031 (1990).

Satev. Ledie, 147 Ariz. 38, 708 P.2d 719 (1985) (en banc) (finding that trial court
must show in record that it considered all relevant mitigating factors in sentencing
defendant).

Satev. McMurtrey, 143 Ariz. 71, 691 P.2d 1099 (1984) (en banc) (holding defendant
must prove mitigating circumstances by preponderance of evidence).

Satev. Jordan, 126 Ariz. 283, 614 P.2d 825 (en banc) (holding eligibility for death
penalty requires state to prove at |east one enumerated aggravating circumstance
beyond reasonable doubt), cert. denied, 449 U.S. 986 (1980).

14
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Arizona Statutes:

Ariz. Rev. Stat. Ann. § 13-703(B) and (C) (Supp. 2005) (providing for admissibility of
evidence of aggravating or mitigating circumstances).

Ariz. Rev. Stat. Ann. 8§ 13-703.01(B) (Supp. 2005) (providing for notice by prosecution
of aggravating circumstances).

Ariz. Rev. Stat. Ann. § 13-703.01(C) - (F) (Supp. 2005) (providing for aggravation and
penalty phases of sentencing proceeding).

Ariz. Rev. Stat. Ann. 8§ 13-703.01(G) (Supp. 2005) (providing for presentation of
mitigating evidence a penalty phase).

Ariz. Rev. Stat. Ann. 8§ 13-703.01(H) (Supp. 2005) (providing that jury determination
of whether to impose death sentence must be unanimous).

Ariz. Rev. Stat. Ann. 8§ 13-703.01(I) (Supp. 2005) (providing for admissibility of
evidence admitted trid).

Ariz. Rev. Stat. Ann. § 13-703.01(J)-(L) (Supp. 2005) (providing for procedures where
jury is unable to reach unanimous verdict at aggravation phase or penalty phase).

Ariz. Rev. Stat. Ann. 8 13-703.01(N) and (O) (Supp. 2005) (providing for procedures
for sentencing and resentencing where death sentence is overturned).

Ariz. Rev. Stat. Ann. 8§ 13-703.01(R) (Supp. 2005)(providing for victim impact
statement and right of victim to be present at sentencing proceeding).

Ariz. Rev. Stat. Ann. 8§ 13-703.01(S) (defining “trier of fact” and “victim”).
ArizonaRules:

Ariz. R. Crim. P. 15.1(i)(2), (i)(3) and (i)(5) (requiring state to disclose proof of
aggravation).

Ariz. R. Crim. P. 15.2(i)(3)(d) (requiring defendant to disclose proof of mitigation).
Aggravating Circumstances

Under Ariz. Rev. Stat. Ann. § 13-703(E), the trier of fact must impose a death sentence
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if the trier finds one or more of the enumerated aggravating circumstances and no
mitigating circumstances sufficiently substantial to call for leniency.

The aggravating circumstances enumerated in 8 13-703(F) are:

(1) aprevious felony conviction for which under Arizona law a sentence of

life imprisonment or death may be imposed;

(2) aprevious conviction of a serious offense, whether preparatory or

completed (convictions for serious offenses committed on the same occasion

as the homicide or not committed on the same occasion as the homicide but
consolidated for trial with the homicide are treated as serious offenses);

(3) knowing creation of agrave risk of death to other personsin the

commission of the offense;

(4) procurement of the commission of the crime by payment to another;

(5) commission of the offense as consideration for or in expectation of the

receipt of anything of pecuniary value;

(6) commission of the offensein an especidly heinous, cruel, or depraved

manner;

(7) commission of the offense while in the custody of or on release,

authorized or not, from a correctional facility or jail or on probation for a

felony offense;

(8) conviction of one or more other homicides committed during the

commission of the offense;

(9) the defendant was an adult or wastried as an adult and the victim was

under 15 years of age or was 70 years of age or older; or

(10) the victim was an on-duty peace officer killed in the course of his or her

official duties and defendant knew or should have known the victim was a

peace officer.

Under § 13-703.01(R) and (S) , avictim (defined as a person’s spouse,
parent, child or other lawful representative, unless such person isin custody for an
offense or is the accused) has aright to be present at the aggravation phase and to
present any information that is relevant.
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United States Supreme Court:

Walton v. Arizona, 497 U.S. 639 (1990) (upholding the “heinous, cruel or depraved’
aggravating factor, as construed by the Arizona Supreme Court in Gretzler, 159 Ariz.
42, 659 P.2d 11 (1983)), overruled on other groundsin Ring v. Arizona, above.

Ninth Circuit:

Woratzeck v. Stewart, 97 F.3d 329 (9th Cir. 1996) (holding pecuniary gain aggravating
factor congitutional asapplied to robbery felony-murder death-eligible defendants).

Arizona Supreme Court:

Satev. Carreon, 210 Ariz. 54, 107 P.3d 900 (2005) (en banc) (holding that aggravators
need not be dleged in theindictment, and that Arizona s method of providing notice to
defendants of the aggravating factors that the state will seek to prove at sentencing
violates neither the state nor federal constitutional right to ajury trial).

Sate v. Moody, 208 Ariz. 424, 94 P.3d 1119 (2004) (en banc) (affirming convictions
for the first degree murder but vacating a death sentence and remanding for
resentencing, the supreme court held that it could not find harmless error in having the
trial judge, rather than the jury, find the aggravating circumstance of expectation of
pecuniary gain, where the jury could have differently assessed evidence that (1)
defendant suffered from brain dysfunction, psychoss, and dissociative identity
disorder at the time of the murders; (2) defendant had used massive amounts of
cocaine at some time before the murders and that heavy cocaine use could lead to
violent behavior; and (3) asmall television, microwave, jewelry, and cocaine were |eft
behind at one of the murder scenes).

Satev. Phillips, 205 Ariz. 145, 67 P.3d 1228 (2003) (en banc) (holding on appeal in
case that was pending at time decision wasissued in Ring v. Arizona that because
pecuniary gain aggravating circumstance is so fact-intensive, supreme court would not
affirm judge' s finding of pecuniary gain unless supreme court was convinced beyond a
reasonable doubt that no jury could find that state failed to prove pecuniary gain
beyond a reasonable doubt), cert. denied, 540 U.S. 1000 (2003).

Satev. Ring, 204 Ariz. 534, 65 P.3d 915 (2003) (en banc) (holding in consolidated
cases involving all defendants sentenced to death who had matters pending on direct
appeal at time of U.S. Supreme Court decisionin Ring v. Arizona, that Sixth
Amendment did not require resentencing on (F)(1) and (F)(2) aggravating factors snce
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prior conviction aggravating circumstances set it apart from other circumstances; aso
holding that age of victim aggravating circumstance (F)(9) can logically inherein
verdict where jury also convicted defendant of age-dependent crime and other
circumstances of harmless error include ingances where defendant stipulated to
victim’s age or there was overwhelming evidence of victim’s age).

Satev. Harrod, 204 Ariz. 567, 65 P.3d 948 (2003) (en banc) (holding that trial court’s
finding that state had proven pecuniary gain statutory aggravating factor was not
harmless error and remanding for resentencing under Arizona' s new statutory scheme
following decision in Ring v. Arizona).

Sate v. Canez, 202 Ariz. 133, 42 P.3d 564 (2002) (upholding as permissible (F)(9)
aggravating factor of victim’s age as having rational basis to protect the young and
elderly as particularly vulnerable; usng age as aggravating factor did not result in
double counting since judge explicitly made heinous, cruel, and depraved finding
without regard to murder victim’s age), reconsideration denied (May 21, 2002).

Satev. Lehr, 201 Ariz. 509, 38 P.3d 1172 (2002) (en banc) (although (F)(6)
aggravating factor was not established beyond a reasonable doubt, the (F)(1) and (2)
aggravating factors that were established were sufficient to warrant death penalty
absent sufficient mitigation; mitigating factors were weak and insufficient to warrant
leniency).

Sate v. Sansing, 200 Ariz. 347, 26 P.3d 1118 (2001) (en banc) (holding existence of
economic motive at some point during events surrounding murder is not enough to
establish pecuniary gain as motive; holding there must be connection between
economic motive and killing), cert. granted, 536 U.S. 954 (2002), vacated and
remanded in light of Ring.

Satev. Ring, 200 Ariz 267, 25 P.3d 1139 (2001) (en banc) (finding evidence supported
trial court’s finding of pecuniary gain as an aggravating circumstance but did not
support afinding of heinousness and depravity), rev’ d on other grounds, 536 U.S. 584
(2002).

Satev. Hoskins, 199 Ariz. 127, 14 P.3d 997 (2000) (en banc) (affirming death sentence
with pecuniary gain as only aggravating factor; finding pecuniary gain where defendant
car-jacked vehicle and killed driver; distinguishing pecuniary gain from felony

murder), cert. denied, 534 U.S. 970 (2001).

Sate v. Martinez, 196 Ariz. 451, 999 P.2d 795 (en banc) (holding conviction of
dangerous and deadly assault by a prisoner qualifies as a“serious offense” even though
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8 13-703H(1)(d) (now (H)(4)) does not contain the word “prisoner.”), cert. denied, 531
U.S. 934 (2000).

Sate v. Henry, 189 Ariz. 542, 944 P.2d 57 (1997) (en banc) (holding that twenty-five-
year-old armed robbery conviction supports (F)(2) aggravation factor), cert. denied 523
U.S. 1028 (1998).

Sate v. Mann, 188 Ariz. 220, 934 P.2d 784 (en banc) (finding (F)(6) and (8) factorsdo
not constitute double punishment), cert. denied, 522 U.S. 895 (1997).

Sate v. Soto-Fong, 187 Ariz. 186, 928 P.2d 610 (1996) (en banc) (holding trid court’s
aternative (F)(6) findings of physical cruelty or gratuitous violence unconstitutional)
cert. denied, 520 U.S. 1231 (1997).

Satev. Murray, 184 Ariz. 9, 906 P.2d 542 (1995) (en banc) (holding that only one
(F)(6) element must be proved to establish aggravating factor since lis is digunctive).

Satev. Gallegos, 178 Ariz. 1, 870 P.2d 1097 (en banc) (finding (F)(9) aggravating
factor applies when defendant tried as an adult and victim was younger than 15), cert.
denied, 513 U.S. 934 (1994).

Sate v. Spencer, 176 Ariz. 36, 43, 859 P.2d 146 (1993) (holding (F)(5) aggravation
factor requires expectation of pecuniary gain be a motive, cause, or impetus for the
murder, not merely aresult of the murder), cert. denied, 510 U.S. 1050 (1994).

Satev. Greenway, 170 Ariz. 155, 823 P.2d 22 (1991) (en banc) (holding (F)(5)
consideration of pecuniary gain as aggravating factor congitutional).

Sate v. Romanosky, 162 Ariz. 217, 782 P.2d 693 (1989) (en banc) (finding extrinsic
evidence of circumstances of defendant’s prior felonies was not required for felony
convictions to be considered as (F)(2) statutory aggravating circumstances).

Satev. Gillies, 135 Ariz. 500, 662 P.2d 1007 (1983) (en banc) (finding satutory
definition of prior crime governs (F)(2) qualification; extrinsic evidence inadmissible),
cert. denied, 470 U.S. 1059 (1985).

Satev. Gretzer, 135 Ariz. 42, 659 P.2d 1 (1983) (listing factors constituting
heinousness or deprivation to establish (F)(6) aggravation), cert. denied, 461 U.S. 971
(1983).
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Arizona Statutes:

Ariz. Rev. Stat. Ann. 8§ 13-703(E) (Supp. 2005) (requiring court to take aggravating and
mitigating circumstances into account in determining sentence of death or life
imprisonment and authorizing death sentence if court finds one or more aggravating
circumstances enumerated in subsection (F) and no sufficient mitigating circumstances
to cal for leniency).

Ariz. Rev. Stat. Ann. 8§ 13-703(F) (Supp. 2005) (enumerating aggravating
circumstances).

Ariz. Rev. Stat. Ann. 8§ 13-703.01(R) and (S) (Supp. 2005) (providing for victim impact
statement and right of victim to be present at aggravation and penalty phases of
sentencing proceeding; defining victim).

Mitigating Circumstances

In presenting evidence of mitigating circumstances, the defendant may proffer any
factors relevant to the determination of whether to impose a sentence less than death.
These circumstances include, but are not limited to, the following: (1) significant
impairment to defendant’ s capacity to appreciate the wrongfulness of his conduct or to
conform his conduct to the requirements of the law; (2) unusual and substantial duress;
(3) relatively minor participation; (4) death not reasonably foreseeable; and (5)
defendant’ s age.

The defendant must prove the existence of the mitigating circumstances by a
preponderance of the evidence. If the trier of fact isajury, the jurors do not have to
agree unanimously that a mitigating circumstance has been proved to exist. Each juror
may consider any mitigating circumstance found by that juror in determining the
appropriate penalty.

Ninth Circuit:

Jeffersv. Lewis, 38 F.3d 411 (9th Cir. 1994) (holding that sentencing court not required
to specifically discuss each item of mitigation aslong asit appears that it considered all
relevant evidence), cert. denied, 514 U.S. 1071 (1995).

20
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Arizona Supreme Court:

Satev. Lehr, 205 Ariz. 107, 67 P.3d 703 (2003) (en banc) (holding that reversible error
occurred where judge sentenced defendant to death under procedure invalidated in Ring
where two of defendant’s three murder convictions had been reversed on appeal and
therefore jury may have according less weight to (F)(1) aggravating factor, and
reasonable jury might have accepted mitigating factorsrejected by trial judge).

Satev. Grell, 205 Ariz. 57, 66 P.3d 1234 ( 2003) (en banc) (holding that remand was
required in capital case in order to conduct a hearing to determine whether defendant
was mentaly retarded where trial judge had viewed issue of defendant’ s mental
retardation as a possible mitigating circumstance rather than as a factor that would
preclude imposition of the death penalty, as required in the later-decided case of Atkins
v. Virginia).

Sate v. Pandeli, 204 Ariz. 569, 65 P.3d 950 (en banc) (holding that trial court’s finding
that there were no mitigating circumstances was not harmless error where defense had
presented expert who diagnosed defendant as suffering from paranoid schizophrenia
and post traumatic stress disorder, and remanding for resentencing under Arizona s
new statutory scheme following decision in Ring v. Arizona) cert. denied, 124 S. Ct.
386 (2003).

Sate v. Bocharski, 200 Ariz. 50, 22 P.3d 43 (2001) (en banc) (finding capital
mitigation investigation lacked adequate funding; remanding for resentencing).

Sate v. Kayer, 194 Ariz. 423, 984 P.2d 31 (1999) (en banc) (finding defendant
competent to waive cooperation with court-appointed mitigation specialist; finding trial
court did not err in proceeding to sentencing under circumstances), cert. denied, 528
U.S. 1196 (2000).

Sate v. Clabourne, 194 Ariz. 379, 983 P.2d 748 (1999) (en banc) (holding economic
cost of death sentence not mitigating evidence; holding mental illness alone i nsufficient
to support finding of impairment mitigator), cert. denied, 529 U.S. 1028 (2000).

Sate v. White, 194 Ariz. 344, 982 P.2d 819 (1999) (en banc) (declining to adopt
“aberrant behavior” as a mitigating factor; discussing “model inmate” mitigating
evidence), cert. denied, 529 U.S. 1005 (2000).

Satev. Lacy, 187 Ariz. 340, 929 P.2d 1288 (1996) (en banc) (finding that victim’'s
opposition to death penalty not relevant mitigation evidence).
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Sate v. Jones, 185 Ariz. 471, 917 P.2d 200 (1996) (en banc) (finding that sentencing
judge mugt consider any aspect of defendant’ s character, circumstance, or record
relevant to imposing sentence; court has discretion to determine how much weight to
give each mitigating circumstance).

Sate v. Stokley, 182 Ariz. 505, 898 P.2d 454 (1995) (en banc) (holding that
unexplained disparity in sentencing of codefendant may be mitigation factor;
nonstatutory mitigation weight given where defendant had documented mental
disorders), cert. denied, 516 U.S. 1078 (1996).

Arizona Statutes:

Ariz. Rev. Stat. Ann. 8§ 13-703(C) (Supp. 2005) (providing for presentation of
mitigating evidence and placing burden of proof on defendant).

Ariz. Rev. Stat. Ann. 8 13-703(G) (Supp. 2005) (stating that mitigating factors are any

factors proffered by defendant or state relevant to determining whether to impose
sentence less than death and enumerating non-exclusive list of mitigating factors).

Ariz. Rev. Stat. Ann. 8 13-1105 (Supp. 2005) (defining first degree murder).

Appellate Review of Capital Sentences

When a court sentences a defendant to death, the superior court clerk files a notice of
appeal on the defendant’ s behalf a the time of entry of judgment and sentence. The
Arizona Supreme Court has exclusve jurisdiction over al direct appeds of death
penalty cases. In 2002 Arizona's legislature rewrote the statutory scheme asto the
scope of the supreme court’ sreview. Asto cases in which a murder was committed
before August 1, 2002, the state supreme court must independently review the trial
court’ s findings of aggravation and mitigation and the propriety of the sentence. Ariz.
Rev. Stat. Ann. 8 13-703.04. Asto any sentencing or resentencing proceeding on any
first degree murder case in which the offense was committed after August 1, 2002,
there is no longer an independent review by the supreme court of the findings of the
trier of fact of aggravation and mitigation and the propriety of the death sentence.
Instead, newly enacted § 13-703.05 provides that the supreme court must review dl
death sentences to determine whether the trier of fact abused its discretion in finding
aggravating circumstances and imposing a death sentence. If the supreme court
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determines that an error occurred, the court must determine whether the error was
harmless beyond a reasonabl e doubt. If the court cannot determine whether the error
was harmless, the court must remand for a new sentencing proceeding.

Arizona Supreme Court:

Satev. Trostle, 191 Ariz. 4, 951 P.2d 869 (1997) (en banc) (holding that if supreme
court findserror in trial court’s findings, court independently reweighs evidence to
determine whether leniency appropriate).

Satev. Lacy, 187 Ariz. 340, 929 P.2d 1288 (1996) (en banc) (finding that although the
appellate court is charged with the duty of reviewing, and, when appropriate,
reweighing various factors, the court will not engage in de novo application of statutory
aggravating factors on appeal; § 13-703.01 (now 13-703.04) of the Arizona Code
reflects strong legidlative preference for supreme court not to remand for resentencing).

Satev. Bible, 175 Ariz. 549, 858 P.2d 1152 (1993) (en banc) (holding that supreme
court will remand for resentencing where trial judge has erred in the sentencing process
and there is mitigating evidence of more than de minimisweight), cert. denied, 511
U.S. 1046 (1994).

Satev. Salazar, 173 Ariz. 399, 844 P.2d 566 (1992) (en banc) (holding appellate
proportionality review not constitutionally required and discontinued), cert. denied, 509
U.S. 912 (1993).

Sate v. Nash, 143 Ariz. 392, 694 P.2d 222 (en banc) (holding state supreme court must
independently review record to determine aggravating and mitigating circumstances),
cert. denied, 471 U.S. 1143 (1985).

Arizona Statutes:

Ariz. Rev. Stat. Ann. § 12-120.21 (1992) (providing that court of appeals does not have
jurisdiction over appeal of criminal actions in which sentence of death imposed).

Ariz. Rev. Stat. Ann. § 13-703.04 (formerly 13-703.01) (Supp. 2005) (applicablein
first degree murder cases where murder occurred before August 1, 2002 and providing
that supreme court must review all death sentences and must independently review trial
court’ s finding of aggravating and mitigating circumstances and propriety of death
sentence and providing that review required does not prevent remand to trial court for
further action in cases of error).
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Ariz. Rev. Stat. Ann. 8§ 13-703.05 (Supp. 2005) (providing that supreme court reviews
findings of trier of fact as to finding aggravating circumstances and imposing death
sentence for abuse of discretion and providing that if court determines there was error,
whether it was harmless beyond a reasonabl e doubt; also providing that if court cannot
determine whether error was harmless, court must remand for new sentencing
proceeding)

Ariz. Rev. Stat. Ann. § 13-4031 (2001) (providing exclusve appellate jurisdiction to
supreme court over capital cases).

Ariz. Rev. Stat. Ann. 8§ 13-4037 (2001) (providing power of the supreme court to
correct sentences).

Ariz. Rev. Stat. Ann. § 13-4040 (2001) (providing jurisdiction on remittitur).

ArizonaRules:
Ariz. R. Crim. P. 6.6 (providing for appointment of appellate counsel).

Ariz. R. Crim. P. 26.15 (setting specia procedure for capital cases; filing notice of
appeal).

Ariz. R. Crim. P. 31.2(b) (providing for automatic appeal of death sentence).
Ariz. R. Crim. P. 31.9 (providing that after filing of notice of appeal in capital case,
notice be sent to all court reporters directing them to submit their portion of record to

supreme court).

Ariz. R. Crim. P. 31.17(c) (fixing date of execution after the death sentence has been
affirmed).

Collateral Remedies

A defendant may seek postconviction relief through Arizona Code § 13-4231, et seq.
(postconviction relief) or Arizona Code § 13-4121, et seq. (habeas corpus). Relief is
generally governed by Rule 32 of the Arizona Rules of Criminal Procedure. If a
petition for writ of habeas corpus attacks the validity of the petitioner’s conviction or
sentence, it istreated as a postconviction relief petition.

24
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Arizona Statutes:

Ariz. Rev. Stat. Ann. 88 13-4121-4145, 4147 (2001) (providing for habeas corpus
relief).

Ariz. Rev. Stat. Ann. 88 13-4231-4239 (2001) (providing for postconviction reief).
ArizonaRules:

Ariz. R. Crim. P. 32.1-32.9 (providing for postconviction relief).

Postconviction Relief

In capital cases, a postconviction relief proceeding commences with the clerk of the
supreme court filing a notice of postconviction relief with the trial court upon issuance
of a supreme court mandate affirming the defendant’ s conviction and sentence on direct
appeal. The petitioner has 120 days from the date of notice to file a postconviction
relief petition. An untimely filed petition can be dismissed with prejudice. On May 23,
2002, Rule 32.4(c) was amended to provide for appoi ntment by the Arizona Supreme
Court of postconviction relief counsel after issuance of the decision on direct appeal
affirming the defendant’ s conviction and sentence but prior to completion of certiorari
proceedings in the U.S. Supreme Court or issuance of the Arizona Supreme Court’s
mandate.

The petition must include all known challenges to the defendant’ s conviction
and sentence. The defendant is precluded from relief if the court finds by a
preponderance of the evidence that the issue (1) remains appeal able on direct appeal or
post-trial motion; (2) was previously adjudicated on the merits; or (3) waswaivedin a
previous proceeding. In State v. Spreitz, 202 Ariz. 1, 39 P.3d 525 (2002), the Arizona
Supreme Court clarified that claims of ineffective assigance must be raised in the
postconviction relief petition and not on direct appeal .

The state has forty-five days to respond to defendant’ s petition. The court
may dismiss the petition summarily if it finds that the petition raises no material issues
of law or fact. If the court holds a hearing on the merits, the defendant must prove the
allegations by a preponderance of the evidence. The state must then prove the defect
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harmless beyond a reasonable doubt. Although the rules of evidence apply in these
proceedings, the defendant has no privilege against self-incrimination.

Arizona Supreme Court:

Sate v. Spreitz, 202 Ariz. 1, 39 P.3d 525 (2002) (en banc) (holding that ineffective
assistance of counsel claims are to be brought only in postconviction petition, not direct

appedl).

Sate ex rel. Napolitano v. Brown, 194 Ariz. 340, 982 P.2d 815 (1999) (en banc)
(holding the part of Arizona Code § 13-4234 that allowed defendant only sixty daysto
file postconviction relief petition was uncongitutional under separation of powers
doctrine because it conflicted with the court rules allowing 120 days).

Sate v. Bgjarano, 158 Ariz. 253, 762 P.2d 540, 541 (1988) (en banc) (holding
unconstitutional one-year limitation period for filing state habeas petition under former
Arizona Code § 13-4232).

Arizona Statutes:

Ariz. Rev. Stat. Ann. 88 13-4231-4239 (2001) (providing for postconviction reief).

ArizonaRules:;

Ariz. R. Crim. P. 32.1-32.9 (providing for postconviction relief).

Habeas Cor pus

Collateral relief is also available in the form of awrit of habeas corpus. However, if a
prisoner challenges the validity of a sentence or conviction, the petition will be
transferred to the court where the prisoner was convicted and will be treated as a
petition for postconviction relief pursuant to Criminal Procedure Rule 32.

Arizona Court of Appeals:

Whitev. State, 8 Ariz. App. 46, 442 P.2d 869 (1968) (holding summary denial proper if
record refutes allegations of petition).
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Arizona Statutes:

Ariz. Rev. Stat. Ann. 88 13-4121-4145, 13-4147 (2001) (providing for habeas corpus
relief).

Ariz. Rev. Stat. Ann. 8§ 13-4233 (2001) (providing that habeas corpuswrit treated as
petition for postconviction relief).

ArizonaRules:

Ariz. R. Crim. P. 31.23(b) (detaling timing of issuance of mandate in capital cases
affirming death sentence).

Ariz. R. Crim. P. 32.3 (providing that habeas corpus writ treated as petition for
postconviction relief).

Ariz. R. Sup. Ct. 1 (providing rulesgoverning original filing of habeas petition in
supreme court).

Appellate Review of Collateral Proceedings

Any aggrieved party may move the court for rehearing and/or petition the supreme
court for review of thetrial court’s ruling. The supreme court may summarily grant or
deny review or rule after oral argument on the petition.

Arizona Statutes:
Ariz. Rev. Stat. Ann. 8§ 13-4239 (2001) (providing rehearing and appellate review).
ArizonaRules:

Ariz. R. Crim. P. 32.9 (providing for rehearing and appellate review).

Procedural Bar/Waiver/Exhaustion

Pursuant to statute, a defendant is precluded from state postconviction relief if: (a) the
issueisstill presentable on direct appeal or by a post-trial motion; (b) theissue was
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finally adjudicated on the merits on appeal or in any previous collateral proceeding; or
(c) theissue was waived at trial, on appeal, or in any previous collateral proceeding.

Exceptionsto these procedural bars are claims based on: (@) newly
discovered material facts, (b) a significant change in the law which, if applied
retroactively, would probably overturn petitioner’ s conviction or sentence, (c) the
defendant’ s failure to appeal within the prescribed time without fault on defendant’s
part, (d) the defendant being held after his or her sentence has expired, or (e) the
defendant can show by clear and convincing evidence that no reasonable factfinder
would have found the defendant guilty of the underlying offense beyond areasonable
doubt or that the court would not have imposed the death penalty. The state has the
burden of proving by a preponderance of the evidence any ground of preclusion
asserted.

The U.S. Supreme Court, in Stewart v. Smith, 536 U.S. 856 (2002) (per
curiam) held that because a state court’ s finding of preclusion by waiver under Ariz. R.
Crim. P. Rule 32.2(a)(3) does not require an examination of the merits of theclaim, itis
independent of federd law. Inaddition, Rule 32.2(a)(3) has been found by the Ninth
Circuit to beregularly and consistently applied (see Ortizv. Sewart, 149 F.3d 923,
931-32 (9th Cir 1998)). Thus Rule 32.2(a)(3) is to be distinguished from preclusion
under Rule 32.2(a)(2) (any ground finally adjudicated on the merits on appeal or in any
previous collateral proceeding), which is not a bar to federal relief, as explained in
Poland v. Sewart, 169 F.3d 573, 578 (9th Cir 1999).

United States Supreme Court:

Sewart v. Smith, 536 U.S. 856 (2002) (per curiam) (holding, following answering of
certified question by Arizona Supreme Court, that because finding of waiver under
Rule 32.2(a)(3) does not require examination of merits of claim, it isindependent of
federal law).

Sewart v. Smith, 534 U.S. 157 (2001) (per curiam) (as to Ninth Circuit decision
holding petitioner’ s ineffective assistance of counsel claim not to be procedurally
defaulted because Arizona’' s Rule 32.2 requires that state court consider nature of claim
before finding it procedurally defaulted, U.S. Supreme Court certified question to
Arizona Supreme Court as follows: at time of respondent’ s Rule 32 petition in 1995,
did question whether asserted claimwas of “sufficient constitutional magnitude” to
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require a knowing, voluntary, and intelligent waiver for purposes of Rule 32.2(a)(3)
depend on the merits of the particular claim or merely on the particular right alleged to
be violated; question answered by Arizona Supreme Court in Stewart v. Smith, 202
Ariz. 446, 46 P.3d 1067 (2002), discussed below).

Arizona Supreme Court:

Sewart v. Smith, 202 Ariz. 446, 46 P.3d 1067 (2002) (answering question certified by
U.S. Supreme Court in Sewart v. Smith, 534 U.S. 157 (2001), above, and holding that
at time of respondent’ s third Rule 32 petition in 1995, question whether asserted claim
was of “sufficient constitutional magnitude” to require a knowing, voluntary, and
intelligent waiver for purposes of Rule 32.2(a)(3), depended not on merits of particular
claim, but rather merely on particular right alleged to be violated).

Sate v. White, 194 Ariz. 344, 982 P.2d 819 (1999) (en banc) (stating defendant waived
claim on appeal by not raising it in earlier proceeding), cert. denied, 529 U.S. 1005
(2000).

Arizona Statutes:
Ariz. Rev. Stat. Ann. § 13-4231 (2001) (providing scope of postconviction relief).

Ariz. Rev. Stat. Ann. 8§ 13-4232 (2001) (precluding postconviction relief for certain
barred claims).

ArizonaRules:
Ariz. R. Crim. P. 32.2 (precluding remedy).
Execution

After the state supreme court affirms a death sentence and the first postconviction relief
proceeding is concluded, or the period to file apostconviction relief petition has
expired, the supreme court issues an execution warrant to the director of the department
of corrections. The warrant designates a 24-hour period for execution of the sentence
between 35 and 60 days following its issuance.

If any court staysthe initial warrant, the supreme court is required to issue
subsequent warrants upon the state’s motion. The warrant orders the director to
provide 20-days’ notice of the designated hour of execution. The director makes a
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return on the warrant to the supreme court showing the time and manner of execution.

In 1992, Arizonavoters passed a constitutional amendment changing the
method of execution from lethal gas to lethal injection. However, if sentenced before
November 23, 1992, the prisoner may elect execution by lethal gas. The director of the
state department of corrections or a designee of the director is present at the execution.
The prisoner may have two clergymen and five relatives or friends present at the
execution.

Subsequent to a June 25, 1998 amendment to Rule 31.17(c) of the Arizona
Rules of Criminal Procedure, the Arizona Department of Corrections changed their
execution time from 12:01 am. to 3:00 p.m. The executions occur a the state prison in
Florence.

United States Supreme Court:
Sewart v. LaGrand (Walter), 526 U.S. 115 (1999) (per curiam) (holding that petitioner

waived claim that execution by lethal gas violated Eighth Amendment by choosing to
be executed by lethal gasrather than lethal injection).

Ninth Cir cuit:

LaGrand (Karl) v. Sewart, 133 F.3d 1253, 1264 (9th Cir.) (holding that lethal gas
challenge was not ripe for adjudication because petitioner would be executed by lethal
gasonly if he affirmatively chose that option), cert. denied, 525 U.S. 971 (1998).
Poland v. Sewart, 117 F.3d 1094 (9th Cir. 1997) (holding that option to choose

between gas and injection by a prisoner sentenced to death before adoption of lethal
injection is constitutional), cert. denied, 523 U.S. 1082 (1998).

Arizona Supreme Court:

Hernandezv. State, 43 Ariz. 424, 32 P.2d 18 (1934) (holding Arizona Constitution
article 22, § 22 provision of execution by lethd gas not crud and unusua punishment).

Arizona Statutes:

Ariz. Cond. art. XXII, § 22 (providing for lethal injection as method of execution).
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Ariz. Rev. Stat. Ann. 8§ 13-704 (2001) (providing for lethal injection as method of
execution, or, if sentenced before November 23, 1992, choice of lethal injection or
lethal gas).

Ariz. Rev. Stat. Ann. 8§ 13-705 (2001) (listing witnesses alowed to view execution).

Ariz. Rev. Stat. Ann. 8§ 13-706 (2001) (requiring warrant for execution by supreme
court and return by director of department of corrections).

Ariz. Rev. Stat. Ann. § 13-4040 (2001) (providing for supreme court jurisdiction to
iSssue execution warrant).

Ariz. Rev. Stat. Ann. § 13-4234 (2001) (providing for stay of execution date on the
filing of asecond or subsequent petition).

ArizonaRules;

Ariz. R. Crim. P. 31.17(c) (fixing the date of execution after exhaustion of state court
remedies).

Competency for Execution

A mentally incompetent, mentally retarded, or pregnant prisoner is not subject to
execution in Arizona. If the director of the state department of corrections, the
prisoner’s atorney, or the state’ s attorney believe the prisoner may be mentally
incompetent, he or she files a motion with the superior court in the county where the
prisoner is located requesting the prisoner to be examined for mental competency. A
separate motion must be filed with the supreme court to obtain a stay of execution.

If the superior court finds that the motion is timely and presents reasonable
grounds for the requested examination, the court appoints experts to examine the
prisoner. After the examinations are completed, the court may hold a hearing to
determine the prisoner’ s competency. The prisoner is presumed to be competent and
must prove incompetency by clear and convincing evidence.

If the prisoner is found incompetent, the prisoner remains in the custody of
the department of corrections until the supreme court reviews the finding. If the
supreme court upholds the finding of incompetency, the prisoner is transferred to a
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licensed behavioral health or mental health in-patient facility operated by the
department of corrections for competency restoration treatment. The sentenceis
suspended until such time as the prisoner is restored to competency.

Although an incompetent prisoner is housed in afacility operated by the
department of corrections, the department of health servicesisresponsible for
competency restoration treatment. The chief medical officer of the state hospital files
status reports with the superior court at sixty-day intervals until the prisoner’s
competency isrestored. When the individual who supervised the prisoner’ s treatment
determines that the prisoner is competent, he or she must submit awritten report to the
superior court, attorney general, and prisoner’ sattorney. Additionally, the chief
medical officer certifies to the supreme court that the prisoner is competent to be
executed. The supreme court then orders execution of the death warrant.

The 1999 Arizona L egislature substantially rewrote parts of the existing
competency statutes. The superior court now may order the prisoner to submit to any
evaluation or examination necessary to determine competency. If the prisoner refuses
to be examined by the gate’ s experts, the court will not consider any expert evidence
offered by the prisoner. The state’s expert must specifically report on whether the
prisoner suffers from amental disorder, illness, defect, or disability and whether the
prisoner will benefit from competency restoration treatment. Additionally, the 1999 law
provides that a motion to determine competency filed fewer than twenty days before a
scheduled execution is untimely and constitutes consent by the prisoner to be evaluated
by the state’s mental health expert. The statute requires that the court dismiss the
motion if the prisoner refusesto cooperate. Finally, when a motion to determine
competency has been denied, or the superior court has determined a prisoner
competent, or the chief medical officer hasissued a certificate of competency, the
prisoner may not file a successive competency motion without submitting an affidavit
from alicensed physician or psychologist showing a substantial change of
circumstances since the previous denial or competency determination.

In Amaya-Ruiz v. Sewart, 136 F. Supp. 2d 1014 (D. Ariz. 2001), the district
court held that Arizona s statutory procedures for competency restoration did not meet
due process standards. The court found that the unilateral power of the chief medical
officer to decide whether a defendant had regained competency as well as the lack of
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statutory provisionsto provide for ajudicia hearing, appointment of defense experts,
or the right to appeal the chief medical officer’s certification violated Ford v.
Wainwright, 477 U.S. 399 (1986). The 2002 Arizona L egislature amended Arizona
Revised Statutes Annotated 88 13-4023 and 13-4024 to address the concernsraised in
Amaya-Ruiz v. Stewart. See 8§ 1.4 and 1.6.

If the superintendent of the state prison has reason to believe that a prisoner
IS pregnant, the superintendent notifies the county district atorney who seeks court
determination of the pregnancy. If the court finds that the prisoner is pregnant,
sentence is suspended until the prisoner is no longer pregnant.

Arizona Statutes:

Ariz. Rev. Stat. Ann. § 13-703.02 (Supp. 2005) (providing procedure to evaluate
defendant for possible mental retardation).

Ariz. Rev. Stat. Ann. 8§ 13-4022 (2001) (providing procedure for raising and
determining competency after inmate receives death sentence).

Ariz. Rev. Stat. Ann. 8§ 13-4023 (Supp. 2005) (requiring chief medical officer to submit
sixty-day reports and certificate of competency).

Ariz. Rev. Stat. Ann. § 13-4024 (Supp. 2005) (providing for untimely or successive
motions).

Ariz. Rev. Stat. Ann. 88 13-4025, 4026 (2001) (providing procedures for determining
pregnancy of a person under death sentence and staying execution while pregnant).

District Courtsin Ninth Circuit:

Amaya-Ruiz v. Sewart, 136 F. Supp. 2d 1014 (D. Ariz. 2001) (granting evidentiary
hearing to determine competency where Arizona’s statutory procedures for competency
restoration did not provide for a hearing upon the chief medical officer’s certification of
restoration to competency).

Stays of Execution

If the state supreme court has set the time for the execution, the court will not grant a
stay of execution upon the filing of a second or subsequent postconviction relief
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petition except upon a separate application for a stay made to the supreme court. The
application must set forth with particularity the issues appropriate for subsequent
postconviction relief.

The supreme court issues subsequent execution warrants in the event the
initial warrant is stayed by any court beyond the time period fixed for the execution of
sentence.

Arizona Statutes:

Ariz. Rev. Stat. Ann. 8§ 13-4234(J) (2001) (providing stay pursuant to second or
subsequent postconviction relief petition).

ArizonaRules:

Ariz. R. Crim. P. 31.17(c) (providing issuance of initial and subsequent execution
warrants).

Clemency Procedures

Arizona has aboard of executive clemency (formerly named board of pardons and
paroles) that makes recommendations to the governor on all clemency applications.
The governor has constitutional authority to grant a death-sentenced prisoner pardon or
clemency. At least ten days before the board acts upon an application, the applicant
must notify the county attorney of his or her intent to apply. A copy of the notice must
be published thirty days from the first publication in a paper in the county where the
conviction occurred unless imminent danger of the death of the applicant exists or
when the term of imprisonment of the applicant is within ten days of execution.

The governor has great discretion in granting clemency. However, if the
governor grants a commutation or pardon, the governor must publish the reasons for
doing so in a newspaper of general circulation in the county of conviction.

Ninth Circuit:

Woratzeck v. Arizona Board of Executive Clemency, 117 F.3d 400 (9th Cir. 1997)
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(holding that Arizona s clemency statute does not create a constitutionally protected
liberty interest and applicant is entitled only to minimal due process and concluding
that a procedural due process violation arising from clemency proceedings existsonly
if the board' s procedures “ shock the conscience’).

Arizona Statutes:

Ariz. Cond. art. V, § 5 (authorizing governor to grant reprieves, commutation, parole,
or pardon).

Ariz. Rev. Stat. Ann. 88 31-441-446 (2002) (providing clemency requirements and
procedure).

Attorney General Opinion:

Ariz. Op. Att'y Gen. 180-224 (1980) (stating board of pardons and paroles has duty and
authority to review all death cases and determine whether grounds for reprieve exist).
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History

CALIFORNIA

In 1972, the California Supreme Court declared that the state death penalty law violated
the California constitutional prohibition against “cruel or unusual punishment.” People
v. Anderson, 6 Cal. 3d 628, 493 P.2d 880, 100 Cal. Rptr. 152, cert. denied, 406 U.S.
958 (1972). That same year, Californiavoters responded to Anderson by approving
Proposition 17, a congtitutional amendment sanctioning capital punishment. However,
the U.S. Supreme Court’s decision in Furman v. Georgia, 408 U.S. 238 (1972),
rendered four months after Anderson, blocked Proposition 17 from reviving the death
penalty.

Asaresult of Furman, California adopted a mandatory death penalty scheme
in 1973. The statute imposed the death sentence for first degree murder if the trier of
fact found particular enumerated special circumstances. However, following the U.S.
Supreme Court’ s decision in Gregg v. Georgia, 428 U.S. 153 (1976), the California
Supreme Court issued aunanimous decision striking down California s mandatory
death penalty law. Rockwell v. Superior Court, 18 Cal. 3d 420, 556 P.2d 1101, 134
Cal. Rptr. 650 (1976).

The state legislature responded rapidly to Rockwell. Adopted in 1977, over a
gubernatorial veto, Cdifornia Senate Bill 155 endeavored to conform California’s
procedures to Gregg and its companion cases. The bill provided that a person
convicted of first degree murder could be sentenced to death if the trier of fact found
one of seven “special circumstances’ and decided on dezath after weighing the
aggravating and mitigating factors. One year later, the electorate approved Proposition
7, which expanded the list of special circumstances for which death could be imposed
and altered procedures for weighing mitigating and aggravating circumstancesin
capital cases. The California Supreme Court has upheld California Senate Bill 155 and
the subsequent initiative.

In the 1990 election, California voters approved Propositions 114 and 115,
which enlarged the list of special circumstances for which a death sentence could be
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imposed. Proposition 115 also amended the state constitution, preventing any
interpretation affording greater rights to defendants than those afforded by the federal
Constitution; however, the state supreme court invalidated this provision, ruling that it
amounted to a qualitative constitutional revison which could not be accomplished
through the initiative process. See Raven v. Deukmejian, 52 Cal. 3d 336, 801 P.2d
1077, 276 Cd. Rptr. 326 (1990).

Amendments to California’ s death penalty law subsequent to Proposition 115
have maintained the same genera framework for imposition of the death penalty. Most
recently, Proposition 196, enacted by California votersin 1996, expanded the number
of special circumstance qualifiers.

United States Supreme Court:

Gregg v. Georgia, 428 U.S. 153 (1976) (ruling mandatory death sentencing schemes
unconstitutional ).

Furman v. Georgia, 408 U.S. 238 (1972) (invalidating as unconstitutional state capital
death statutes which granted juries unguided discretion to impose the death penalty).

California Supreme Court:

Peoplev. Alvarez, 14 Cal. 4th 155, 926 P.2d 365, 58 Cal. Rptr. 2d 385 (1996) (holding
Californiadeath penalty law not superseded by 1994 three grikes law (codified at
California Penal Code 88 667 and 1170), cert. denied, 522 U.S. 829 (1997).

Yoshisato v. Superior Court, 2 Cal. 4th 978, 831 P.2d 327, 9 Cal. Rptr. 2d 102 (1992)
(holding Propositions 114 and 115 complementary and effective to extent no conflict
between them).

Raven v. Deukmejian, 52 Cal. 3d 336, 801 P.2d 1077, 276 Cal. Rptr. 326 (1990)
(rejecting contention that death pendty provisionsin Propostion 115 were
unconstitutional; however, finding provision in Proposition 115 preventing construction
of state constitution to afford greater rights than those afforded by U.S. Constitution
unconstitutional as qualitative amendment of state constitution, not all owed by
initiative process).

People v. Jackson, 28 Cal. 3d 264, 618 P.2d 149, 168 Cal. Rptr. 603 (1980) (ruling
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Californiadeath penalty statute weighing aggravating and mitigating circumstances
constitutional), cert. denied, 450 U.S. 1035 (1981).

Rockwell v. Superior Court, 18 Cal. 3d 420, 556 P.2d 1101, 134 Cal. Rptr. 650 (1976)
(striking down California’ s mandatory death penalty sentencing scheme).

People v. Anderson, 6 Cal. 3d 628, 493 P.2d 880, 100 Cal. Rptr. 152 (ruling

Cdlifornid s death penalty cruel and unusual punishment under California constitution),
cert. denied, 406 U.S. 958 (1972).

California Statutes:

Cal. Const. art. I, 8 17 (prohibiting cruel and unusual punishment) (formerly art. I, § 6).

Cal. Congt. art. |, 8 27 (stating that all death sentencesin effect 2/17/1972 will not be
deemed to violate conditutional prohibition of cruel and unusual punishment).

Cal. Const. art. I, 8 10 (setting forth procedures for voter initiatives).

Cal. Penal Code 8§ 190.2 (West Supp. 2006) (listing specid circumstances for death
eligibility).

Capital Offenses

The death penalty is statutorily authorized for first degree murder committed under
special circumstances. The alternative sentence for acapital crimeis life imprisonment
without parole. Other capital offenses include treason, train wrecking, perjury resulting
in execution of an innocent person, killing by a convict under life sentence, and
sabotage causing death. There is no reported case involving a capital conviction for
any of these latter crimes.

California Penal Code § 190.5 prohibitsimposition of the death penaty on a
person who was under 18 years old a the time of the commission of the crime.
Furthermore in 2005, in Roper v. Smmons, 543 U.S. 551 (2005), the Supreme Court
held that the Eighth and Fourteenth Amendmentsforbid the imposition of the death
penalty on those who were under the age of 18 at the time their crimes were committed.

The United States Supreme Court held in Atkinsv. Virginia, 536 U. S. 304
(2002), that the execution of the mentally retarded constitutes cruel and unusual
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punishment prohibited by the Eighth Amendment. See 8 1.6. Accordingly, in 2003, the
California Legislature added Penal Code § 1376, prohibiting the execution of the
mentally retarded. “Mentally retarded” is defined as the condition of significantly
subaverage general intellectual functioning existing concurrently with deficitsin
adaptive behavior and manifested before the age of 18. Section 1376 also provides that
adefendant in any case in which the prosecution seeks the death penalty may apply for
an order directing that a mental retardation hearing be held and requires the court to
order a hearing to determine whether a defendant is mentally retarded upon submission
of adeclaration by a qualified expert opining that the defendant is mentally retarded. At
the request of the defendant, the court must conduct the hearing without a jury prior to
the commencement of the trial, or if the defendant does not request a court hearing at
that time, to conduct the hearing at the conclusion of thetrial. The defense has the
burden of proving by a preponderance of the evidence that the defendant is mentdly
retarded. The penalty for amentally retarded defendant found guilty of murder in the
first degree where special circumstances which would otherwise make him or her
eligible for imposition of the death penalty have been found, is lifewithout possibility
of parole. If, after amental retardation hearing, the court or jury finds that the
defendant is not mentally retarded, the trial must proceed as in any other case in which
a sentence of death is sought by the prosecution, and the criminal jury must not be
informed of the prior proceedings or the findings concerning the defendant’s claim of
mental retardation.

United States Supreme Court:

Roper v. Smmons, 543 U.S. 551 (2005) (holding that the Eighth and Fourteenth
Amendments forbid imposition of the death penalty on offenders who were under the
age of 18 when their crimes were committed).

Atkinsv. Virginia, 536 U.S. 304 (2002) (holding tha executing the mentally retarded
violates the Eighth Amendment’s prohibition against cruel and unusual punishment).

California Supreme Court:

People v. Sithey, 20 Cal. 4th 936, 978 P.2d 1171, 86 Cal. Rptr. 2d 243 (1999)
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(declining to rule on constitutionality of executing the mentally retarded upon finding
that defendant is not mentally retarded by other state standards; note concurring
opinion of Mosk, J., stating that execution of mentally retarded now violates Eighth
Amendment because of “evolving standards of decency”), cert. denied, 529 U.S. 1026
(2000).

California Statutes:

Cal. Mil. & Vet. Code § 1672(a) (West 1988) (defining death caused in acts hindering
defense or preparation for war as capital offense).

Cal. Penal Code 8§ 37 (West 1999) (defining treason as a capital offense).

Cal. Penal Code § 128 (West 1999) (defining perjury causing conviction and execution
of innocent person as a capital offense).

Cal. Penal Code 8§ 190 (West Supp. 2006) (providing that first degree murder isa
capital offense).

Cal. Penal Code 8§ 190.5 (West 1999) (prohibiting death penalty as to minor).

Cal. Penal Code § 219 (West 1999) (providing that train wrecking which resultsin
death is a capital offense).

Cal. Penal Code § 1376 (West Supp. 2006) (prohibiting imposition of death penalty on
defendant who is mentally retarded; providing for hearing to determine mental
retardation).

Cal. Penal Code 8 4500 (West 2000) (defining assault by convict under life sentence
resulting in death as a capital offense).

Representation in Capital Cases

In capital cases, thetrial court will appoint counsel to represent an indigent defendant
at al preliminary and trial proceedings. Effective January 1, 2003, California Rule of
Court 4.117 establishes qualifications for appointed trid counsel in capital cases,
however, the rule provides that it is not intended to be a standard by which to measure
iIf the defendant received effective assistance of counsel. Even if the defendant can but
does not employ counsel, the court will assign counsel after areasonable time. The
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trial court may appoint capital co-counsel upon awritten request by the first appointed
attorney. Capital defendants are entitled to “reasonably necessary” compensation of
trial expert and investigative services upon request to the court. Capital trial counsel,
whether retained by the defendant or court-appointed, continue to represent the
defendant until the entire record on the automatic appeal is certified.

In addition to provisions of the penal and government codes, severa supreme
court rules, policies, guidelines, and standards provide the current framework for post-
trial capital representation. California Rule of Court 76.5 requires each appellate court
to adopt procedures for appointment of counsel for indigent criminal appellants,
including establishing and maintaining alist of qualified appointed counsel. California
Rule of Court 76.6 provides qualification standards for counsel in death penalty appeals
and habeas corpus proceedings.

With an eye on opting into chapter 154 of the Anti-Terrorism and Effective
Death Penalty Act of 1996, the 1997 legislature established the California Habeas
Corpus Resource Center and passed additional |egislation pertaining to the appointment
of capital postconviction counsel. In addition to adopting California Rule of Court 76.6
in 1998, the supreme court made substantial changes to its policies on death cases,
internal procedures, fixed fee guidelines, and payment guidelines.

The 1997 legislature created the California Habeas Corpus Resource Center
to provide legal representation to capital prisonersfor state and federal habeas review.
The legidlation requiresthe supreme court to offer habeas counsel to anindigent capital
prisoner and to document the offer or appointment by entry of an order. The legidation
precludestrial or appellate counsel from representing a capital inmatein state
postconviction proceedings unless the inmate and counsel expressly request continued
representation. The legislation also directs the supreme court to adopt binding and
mandatory competency standards for post-trial capitad counsel. The minimum hourly
compensation rate as of October 1, 2005 is $130 per hour.

CadliforniaRule of Court 76.6, promulgated in 1998, specifies that the State
Public Defender, the California Habeas Corpus Resource Center, and the California
Appellate Project (CAP) al are éligible to represent capital defendants in the supreme
court; however, the entity must assign counsel who meet the competency standards
outlined in thisrule.
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The Supreme Court Internal Operating Practices and Procedures (10PP) XV,
Appointment of Attorneysin Criminal Cases, directs the supreme court to appoint
capital counsdl in appellate, state habeas, executive clemency, sanity, and Supreme
Court certiorari proceedings. The supreme court must appoint habeas counsel
concurrently with the appointment of appellae counsel unless the inmate knowingly
rejects habeas counsel. 10PP XV(C) and (D) delegates recruitment, evaluation, and
recommendation of appointed capital counsel responsibility to the court’s Automatic
Appeals Monitor and provides for attorney compensation by either the “time and costs’
or the “fixed fee and expenses” method, as provided in the corresponding supreme
court payment and fixed fee guidelines. |OPP XV (E) provides that capital habeas
corpus petitions are governed by the timeliness and compensation standards set forth in
the Supreme Court Policies Regarding Cases Arising From Judgments of Death.

Finally, the Supreme Court Policies Regarding Cases Arising From
Judgments of Death define the representation parameters for capital appellate, habeas
corpus, and executive clemency counsel, and dlow up to $25,000 for capital habeas
investigation without prior authorization. The court’s payment guidelines for appointed
capital counsel provide a$130 hourly compensation rate (Guideline I1.A most recently
amended in 2005). The guidelines provide that the California Appellate Project (CAP)
is the appointed counsel administrator that asssts private counsel with automatic
criminal gppeals. Guidelinell.l.3 lists“allowable hours’ benchmarks for expected
time allowance for the various stages of post-trial capital representation.

California Supreme Court:

People v. Dent, 30 Cal.4th 213, 65 P.3d 1286, 132 Cal. Rptr. 2d 527 (2003) (holding
that trial court committed reversible error in denying defendant’ s request to represent
himself because “it was a death penalty case”).

People v. Marshall, 15 Cal. 4th 1, 931 P.2d 262, 61 Cal. Rptr. 2d 84 (1997) (holding
that amotion for self-representation may properly be denied when made in passing
anger, frustration, or ambivalence, or made for the purpose of delay or to frustrate the
orderly administration of justice).

People v. Windham, 19 Cal. 3d 121, 560 P.2d 1187, 137 Cal. Rptr. 8 (1977) (holding
that defendant must make an unequivocal assertion of hisright to self-representation
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within a reasonable time prior to the commencement of trial; if not, trial court has
discretion to grant or deny motion), cert. denied, 434 U.S. 848 (1977).

Inre Anderson, 69 Cal. 2d 613, 447 P.2d 117, 73 Cal. Rptr. 21 (1968) (holding counsdl
will be provided to indigent capital defendantsin California Supreme Court
postconviction review, postconviction review of state court judgmentsin the U.S.
Supreme Court, and applications for executive clemency and sanity hearings), cert.
denied, 406 U.S. 971 (1972).

California Statutes:

Cal. Gov't Code § 68660, et seq. (West Supp. 2006) (creating California Habeas
Corpus Resource Center; appointing capital postconviction counsel; prohibiting
postconviction counsel representation by trial or appellate counsel; providing minimum
rate of $125 hourly compensation (in 2005, raised to $130).

Cal. Penal Code § 987(b) (West Supp. 2006) (providing procedures for assigning
capital trial counsel).

Cal. Pena Code § 987(d) (West Supp. 2006) (providing procedures for assignment of
capital trial co-counsel).

Cal. Penal Code § 987.9 (West Supp. 2006) (providing procedures for granting
reasonable compensation for defense expert and investigative services for capital trial).

Cal. Penal Code § 1240(a)(4) (Wes 1982) (providing alowance for discretionary
supreme court appointment of capital appellate counsel other than State Public
Defender or trial counsal).

Cal. Penal Code § 1240.1(e)(1) (West 2004), (requiring capital counsel to continue
representation of defendant until entire record on automatic appeal is certified).

Cal. Penal Code 8§ 1241 (West 2004) (providing reasonable compensation for court-
appointed gppellate counsel).

CaliforniaRules:

Cal. R. Ct. 4.117 (establishing qualificationsfor appointment of trial counsel in capital
cases, effective January 1, 2003).

Cal. R. Ct. 76.5 (establishing procedure for appointment of counsd in criminal

NINTH CIRCUIT CAPITAL PUNISHMENT HANDBOOK (2006) 43



STATE LAW SUMMARIES. CALIFORNIA

appeals).

Cadl. R. Ct. 76.6 (establishing competency standards for capital counsel for appeals and
state habeas corpus proceedings).

Sup. Ct. Policies Regarding Cases Arising from Judgments of Death (addressing
withdrawal of capital counsel; timeliness and compensation standards regarding capital
habeas petitions).

Sup. Ct. Payment Guidelines for Appointed Counsel Representing Indigent Criminal
Appellantsin the Cal. Sup. Ct. (referencing CAP as appointed counsel administrator;
provides $130 an hour compensation for capital appellate, habeas, and executive
clemency counsel; providing “allowable hour” benchmarks for compensation) (as
amended Oct. 1, 2005) .

Sup. Ct. Guidelines for Fixed Fee Appointments, on Optional Basis, to Automatic
Appeals and Related Habeas Corpus Proceedings in the Cal. Sup. Ct. (providing
optional fixed fee guidelines for capital appeal, habeas corpus, and executive clemency
representation).

Sup. Ct. Internal Operating Practices & Procedures XV (A) (providing supreme court
will appoint capital counsel for indigent party in automatic appeal, habeas and
clemency proceedings, appeal to the U.S. Supreme Court from state appeal or
postconviction proceeding, and sanity hearing).

Sup. Ct. Internal Operating Practices & Procedures XV (B) (requiring supreme court to
offer counsel for habeas review when appointing appellate counsel).

Sup. Ct. Internal Operating Practices & Procedures XV (C) (charging supreme court
Automatic Appeals Monitor with screening and recommending capital appellate
counsel).

Sup. Ct. Internal Operating Practices & Procedures XV (D) (alowing compensation by
“time and costs’ or “fixed fee and expenses’ methods).

Sup. Ct. Operating Internal Operating Practices & Procedures XV (E) (providing
capital habeas petitions governed by Sup. Ct. Policies Reg. Cases Arising From
Judgments of Death).
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Trial of Capital Offense

In California, the superior court isthe trial court for capitd murder. California sdeath
penalty statute provides for a bifurcated trial procedure with ajury participating in both
the guilt and penalty phases. In addition to determining whether the defendant is guilty
of first degree murder, the guilt phase jury aso must determine beyond a reasonable
doubt whether at |east one statutory special circumstance exists before the defendant is
eligible for the death penalty. Evenif the court convicts the defendant at a bench trial
or the defendant pleads guilty, ajury still determines the truth of a special circumstance
unless both the defense and the state waive a jury determination. If the state alleges a
special circumstance requiring proof of the commission or attempted commission of a
crime, the state must charge and prove the crime.

The trier of fact must make specid findings for each special circumstance,
stating whether each is or is not true. The jury must find beyond a reasonable doubt
that at least one special circumstanceis “true” for the case to proceed to acapital
penalty phase.

If adefendant isfound guilty by ajury, but the jury is unable to reach a
unanimous verdict as to whether one or more of the charged special circumstancesis
true or whether all of the special circumstances are not true, the court must impanel a
new jury to retry the special circumstances. If the second jury also is unableto reach a
unanimous verdict on one or more of the special circumstances, the court can either
impanel athird jury to try the undetermined special circumstances or impose a twenty-
five-year to life sentence.

The special circumstances enumerated in Cdifornia Penal Code § 190.2(a)
are:

(1) intentional murder carried out for financial gain;

(2) defendant previously convicted of murder;

(3) defendant in instant proceeding convicted of more than one murder;

(4) murder committed by destructive device, bomb, or explosive planted,

hidden, or conceal ed;

(5) murder committed to avoid or prevent arrest or to escape from lawful

custody;
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(6) murder committed by destructive device, bomb, or explosive that
defendant mailed or delivered;

(7) victim was a peace officer killed on duty or in retaliation for official
duties;

(8) victim was afederal law enforcement officer or agent killed on duty or in
retaliation for officid duties;

(9) victim was afirefighter killed on duty;

(210) victimwas witnessto a crime, killed to prevent testimony or in
retaliation for testimony;

(11) victim was a prosecutor killed in retaliation for or to prevent the
performance of official duties;

(12) victim was ajudge killed in retaliation for or to prevent performance of
official duties;

(13) victim was public officia killed in retaliation for or to prevent
performance of official duties;

(14) murder was especially heinous, atrocious, or cruel, manifesting
exceptional depravity;

(15) defendant intentionally killed victim while lying in wait;

(16) victim was intentionally killed because of hisor her race, color, religion,
nationality, or country of origin;

(17) murder was committed while defendant was engaged in . . . or
attempting to commit one of twelve statutorily enumerated felonies;

(18) murder was intentional and involved the infliction of torture;

(19) defendant intentionally killed victim by the administration of poison;
(20) victim was ajuror killed in retaliation for or to prevent performance of
official duties;

(21) murder was intentional and caused by discharging afirearm from a
motor vehicle;

(22) defendant intentionally killed victim while defendant was an active
member of a criminal street gang and the murder was carried out to further
the gang’ s activities.

Californiadoes not require that a defendant who personally commitsa
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homicide possess a specific intent to kill in order to be sentenced to death unless a
particular special circumstance requires an intent to kill. Cal. Penal Code § 190.2(b);
People v. Anderson, 43 Cal. 3d 1104, 742 P.2d 1306, 240 Cal. Rptr. 585 (1987)
(holding that intent to kill is not an e ement of the felony-murder special circumstance),
overruling Carlosv. Quperior Court, 35 Cal. 3d 131, 672 P.2d 862, 197 Cal. Rptr. 79
(1983).

Under 8190.2(d), afdony-murder special circumstance may be applied to
any individual who acted with reckless indifference to human life and, as a major
participant, aided or abetted the fdony. Asamatter of statutory Californialaw, such an
individual may be sentenced to death. Cal. Penal Code § 190.2(d). Asamatter of
practice, every reported decision that has invoked 8 190.2(d) to sustain aspecial
circumstance finding has involved a non-capital sentence. Peoplev. Estrada, 11 Cal.
4th 568, 904 P.2d 1197, 46 Cal. Rptr. 2d 586 (1995).

Under § 190.2(c), when a defendant’ s guilt of first degree murder is based on
evidence that the defendant aided and abetted another in killing, rather than the
defendant personally committed the killing, a specia circumstance cannot be found
“true’ unless the prosecution aso proves beyond a reasonabl e doubt that the defendant
harbored the specific intent to kill and intentionally aided in akilling. Peoplev.
Anderson, 43 Cal. 3d 1104, 742 P.2d 1306, 240 Cal. Rptr. 585 (1987).

Ninth Circuit:

Webster v. Woodford, 369 F.3d 1062 (9th Cir.) (holding in a pre-AEDPA capital case
that petitioner’ s due process rights were not denied by ajudicial expansion of
Cdlifornid s definition of death-qualifying special circumstances-- “immediate
presence” element of robbery and what constituted “lying in wait for murder (that
lying in wait could occur without physical conceal ment)--because the California
Supreme Court’ s construction was readily foreseeable), cert. denied, 125 S. Ct. 626
(2004).

Morales v. Woodford, 388 F.3d 1159 (9th Cir. 2004) (holding in a preeAEDPA capital
case that Cdifornia s special circumstance of lying in wait did not violate the Eighth
Amendment on its face because it was not unconstitutionally vague and was not overly
broad such that it applied to every defendant convicted of a murder; dso holding that
thetrial court gave an improper instruction on atorture special circumstance, but the
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error was harmless; but see the opinion of McKeown, J, concurring in part and
dissenting in part, expressing view that the lying-in-wait special circumstance violaed
the Eighth Amendment because the confluence of lying-in-wait and other types of
murder was virtually complete in California), amending and superseding opinion at
336 F.3d 1136 (9th Cir. 2003), cert. denied, 126 S. Ct. 420 (2005).

California Supreme Court:

Inre Sakarias, 35 Cal. 4th 140, 106 P.3d 931, 25 Cal. Rptr. 3d 265 (2005) (granting a
petition for awrit of habeas corpus as to one capital habeas petitioner, but denying the
petition of another, the court held that a prosecutor’ s unjustified use of inconsistent and
irreconcilable factual theories to convict two people of acrime only one could have
committed, or to obtain harsher sentences for both on the basis of an act only one could
have committed, violates due process because in those circumstances the state has
necessarily convicted or sentenced a person on afalse factud basis).

People v. Prieto, 30 Cal.4th 226, 66 P.3d 1123, 133 Cal. Rptr. 2d 18 (holding that
although Ring v. Arizona undermines the holding in People v. Odle (1988) 45 Cal.3d
386, 754 P.2d 184, 247 Cal. Rptr. 137, that there is no right under the Sixth or Eighth
Amendments to have ajury determine the existence of all of the elements of a special
circumstance, erroneous jury ingruction that omits an e ement of a special
circumstance is still subject to harmless error analysis; holding that instructional error
in felony murder special circumstance instructions was harmless), cert. denied, 540
U.S. 1008 (2003).

Peoplev. Trevino, 26 Cal. 4th 237, 27 P.3d 283, 109 Cal. Rptr. 2d 567 (2001) (holding
that conviction in another jurisdiction may be deemed conviction of first or second
degree murder under 8 190.2(a)(2) (prior-murder special circumstance) if offense
involved conduct satisfying all elements of offense of murder under Californialaw,
regardless of whether defendant, when he committed that offense, was old enough to be
tried as an adult in California).

Peoplev. Catlin, 26 Cal. 4th 81, 26 P.3d 475, 109 Cal. Rptr. 2d 31 (2001) (holding the
special circumstance of murder by poison does not violate the Eighth Amendment),
cert. denied, 535 U.S. 976 (2002).

People v. Anderson, 25 Cal. 4th 543, 22 P.3d 347, 106 Cal. Rptr. 2d 575 (2001)
(holding § 190.2 does not impose overbroad death eligibility, either because of number
and scope of special circumstances or because it permits capital exposure for
unintentional felony murder), cert. denied, 534 U.S. 1136 (2002).
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People v. Musselwhite, 17 Cal. 4th 1216, 954 P.2d 475, 74 Cal. Rptr. 2d 212 (1998)
(stating felony murder special circumstance 8 190.2(a)(17) is not constitutionaly
limited to premeditated and deliberate murders), cert. denied, 525 U.S. 1073 (1999).

People v. Dennis, 17 Cal. 4th 468, 950 P.2d 1035, 71 Cal. Rptr. 2d 680 (holding
CaliforniaPenal Code § 12022.9 is a sentencing enhancement and not an alternative to
multiple murder special circumstance), cert. denied, 525 U.S. 912 (1998).

People v. Williams, 16 Cal. 4th 635, 941 P.2d 752, 66 Cal. Rptr. 2d 573 (1997)
(reversing trial court’s special circumstance multiple murder finding because judge
failed to instruct special circumstance/penalty phase jury on intent to kill where
defendant was aider/abettor, even though first jury, which deadlocked on finding
special circumstances, found defendant guilty as aider/abettor on four counts of first
degree murder), cert. denied, 523 U.S. 1027 (1998).

People v. Sanley, 10 Cal. 4th 764, 897 P.2d 481, 42 Cal. Rptr. 2d 543 (1995) (stating
law-of-the-case doctrine can apply to preclude California Supreme Court review of
Issue on automatic appeal aready decided by state court of appeal in writ proceeding
prior to judgment), cert. denied 517 U.S. 1208 (1996).

People v. Bacigalupo, 6 Cal. 4th 457, 862 P.2d 808, 24 Cal. Rptr. 2d 808 (1993)
(analyzing California 1978 capital datute, stating that it follows constitutionally
mandated guided discretion and narrowing of defendants eligible for death penalty),
cert. denied, 512 U.S. 1253 (1994).

Peoplev. Sanders, 51 Cal. 3d 471, 797 P.2d 561, 273 Cal. Rptr. 537 (1990) (finding
heinous, atrocious, or cruel special circumstance unconstitutionally vague but holding
error not prejudicia as to death judgment), cert. denied, 500 U.S. 948 (1991).

People v. Andrews, 49 Cal. 3d 200, 776 P.2d 285, 260 Cal. Rptr. 583 (1988)
(addressing prior murder special circumstance), cert. denied, 494 U.S. 1060 (1990).

Peoplev. Morales, 48 Cal. 3d 527, 770 P.2d 244, 257 Cal. Rptr. 64 (discussing lying-
in-wait special circumstance), cert. denied, 493 U.S. 984 (1989).

People v. Keenan, 46 Cal. 3d 478, 758 P.2d 1081, 250 Cal. Rptr. 550 (1988) (rejecting
unconstitutionality challenge on basis of prosecutor’ s discretion in choosing to seek
death penalty), cert. denied, 490 U.S. 1012 (1989).

People v. Bunyard, 45 Cal. 3d 1189, 756 P.2d 795, 249 Cal. Rptr. 71 (1988) (finding no
federal or gate constitutional infirmity in applying the multiple-murder specid
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circumstance to murder of woman and unborn viable fetus).

People v. Howard, 44 Cal. 3d 375, 749 P.2d 279, 243 Cal. Rptr. 842 (addressing
purpose of financial gain specia circumstance), cert. denied, 488 U.S. 871 (1988).
People v. Anderson, 43 Cal. 3d 1104, 742 P.2d 1306, 240 Cal. Rptr. 585 (1987)
(holding that intent to kill is not an e ement of the felony murder or multiple murder
special circumstance, unless the defendant isthe aider and abettor rather than the actual
killer), overruling Carlos v. Superior Court, 35 Cal. 3d 131, 672 P.2d 862, 197 Cal.
Rptr. 79 (1983) and People v. Turner, 37 Cal. 3d 302, 690 P.2d 669, 208 Cal. Rptr. 196
(1984) .

People v. Ghent, 43 Cal. 3d 739, 739 P.2d 1250, 239 Cal. Rptr. 82 (1987) (holding
court may excuse for cause juror whose views would prevent or substantially impair the
performance of his duties as ajuror in accordance with hisinstructions and his oath,
adopting Wainwright v. Witt, 469 U.S. 412 (1985)), cert. denied, 485 U.S. 929 (1988).

People v. Hendricks, 43 Cal. 3d 584, 737 P.2d 1350, 238 Cal. Rptr. 66 (1987) (holding
prior murder special circumstance may be established by a conviction for a murder that
occurred after the murder at issue; finding reversible error where trial court reconvened
original jury five months later for sanity determination).

People v. Superior Court, ex rel. Engert, 31 Cal. 3d 797, 647 P.2d 76, 183 Cal. Rptr.
800 (1982) (holding subdivision (a)(14) (heinous, atrocious, or cruel murder)
unconstitutionally vague and viol&tive of the due process clause of the Fourteenth
Amendment of the United States Constitution and article |, sections 7 subdivision (a)
and 15 of the Constitution of the Sate of California).

CaliforniaCourt of Appeal:

People v. Rodriguez, 66 Cal. App. 4th 157, 77 Cal. Rptr. 2d 676 (1998) (holding special
circumstance 8§ 190.2(a)(21)—shooting from a motor vehicle—not facially
unconstitutional ).

Covarrubiasv. Superior Court, 60 Cal. App. 4th 1168, 71 Cal. Rptr. 2d 91 (1998)
(holding Cal. Civ. P. § 223, adopted in 1990 by Proposition 115, abrogates the holding
in Hovey v. Superior Court, 28 Cal. 3d 1, 616 P.2d 1301, 168 Cal. Rptr. 128 (1980),
requiring individual sequestered voir direin capital cases).

People v. Proby, 60 Cal. App. 4th 922, 70 Cal. Rptr. 2d 706 (1998) (holding trial court
did not err in rgecting requested instruction defining “major participant” in felony-
murder aider and abettor special circumstancetrial, reasoning that “major participant”
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Is commonly understood and not used in atechnical sense).
California Statutes:

Cal. Const. art. VI, 8 11 (requiring exclusive appellate jurisdiction of capital casesto
California Supreme Court).

Cal. Penal Code § 190.1(a) (West 1999) (providing for trier of fact to first determine
guilt and then determine truth of special circumstance(s)).

Cal. Penal Code § 190.4(a) (West 1999) (requiring special finding by trier of fact of
truth of each alleged special circumstance beyond reasonable doubt; requiring
impaneling of new jury if jury cannot make unanimous finding; providing truth of
special circumstances isto be decided by jury, unless waived).

Capital Sentencing

Penalty Hearing

If the trier of fact finds at |east one special circumstance to be true, the defendant is
eligible for the death penalty. Except on a showing of good cause, the same jury that
determined the defendant’ s guilt will also determine the defendant’ s sentence if the
prosecution seeks the death penalty. If the jury cannot reach a unanimous sentencing
determination, the court impanels a second jury for the task. If the second jury cannot
reach a unanimous verdict, the court may either impanel athird jury or impose a
sentence of life imprisonment without parole. If the defendant was convicted without a
jury, the court is required to impanel a sentencing jury unless ajury iswaived by both
the defense and the prosecution.

Section 190.3 of the California Penal Code lists specific factors for the
sentencer to weigh, if relevant, when determining the penalty. The factors are not
broken down into aggravating or mitigating circumstances. This undifferentiated
approach ismirrored in California s model jury instruction. The instruction lists eleven
statutory factors and directs the jurors to consider and be guided by the listed factors “if
applicable” The § 190.3 factors are:

(a) circumstances of the crime and special circumstances found to be true;
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(b) other violent criminal activity by the defendant;

(c) prior felony conviction;

(d) whether offense was committed while defendant was under influence of

extreme mental or emotional disturbance;

(e) whether victim was a participant in defendant’ s homicidal conduct or

consented to the homicidal act;

(f) whether offense was committed under circumstances that defendant

reasonably believed to be amoral justification or extenuation for conduct;

(g) whether offense was committed while defendant was under extreme

duress or under the substantial domination of another person;

(h) capacity of defendant to appreciate criminality of hisor her conduct or to

conform conduct to law, whether impaired from mental disease or defect, or

intoxication,

(i) defendant’s age at time of crime;

() whether defendant was accomplice to offense and level of participation

relatively minor;

(k) any other circumstance which extenuates gravity of crime even though

not alegal excuse for thecrime.

The 1977 version of 8§ 190.3 allowed parties to introduce “any matter
relevant to aggravation, mitigation, and sentence” at the penalty phase. In 1978, the
legislature amended § 190.3 to its current form, requiring the sentencer to impose a
sentence of death after considering the statutorily enumerated rel evant factors and
determining that the aggravating circumstances outweigh the mitigating circumstances.
In People v. Boyd, 38 Cal. 3d 762, 700 P.2d 782, 215 Cal. Rptr. 1 (1985), the court held
that aggravating evidence not relevant to alisted factor is not admissible at sentencing.
The court reasoned that the amended statute limits consideration of evidence to the
statutorily listed relevant factors. The Boyd court, however, recognized that the statute
did not preclude admission of any evidence weighing in favor of mitigation. Boyd, 38
Cal. 3d at 775, 700 P.2d at 791, 215 Cal. Rptr. at 10.

The jury may return a capital sentence only if it finds that the aggravating
factors so substantially outweigh the mitigating factors that death, rather than life
imprisonment, is appropriate. Peoplev. Tuilaepa, 4 Cal. 4th 569, 842 P.2d 1142, 15
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Cal. Rptr. 2d 382 (1992). Otherwise, the sentencer must impose a sentence of life
without possibility of parole.

Section 190.3 specified that the court instruct the trier of fact at the pendty
hearing that a sentence of life without possibility of parole may in the future be
commuted or modified by the governor to one that includes the possibility of parole.
Although it has not been found to violate the federal constitution, the California
Supreme Court found this statutorily-mandated instruction in People v. Ramos, 37 Cal.
3d 136, 689 P.2d 430, 207 Cal. Rptr. 800 (1984) to be so misleading as to violate the
CaliforniaConstitution’ s guarantee of due process.

United States Supreme Court:

Brown v. Sanders, 126 S. Ct. 884 (2006) (holding an invalidated sentencing factor
(whether an dligibility factor or not) will render the sentence unconstitutional by reason
of its adding an improper element to the aggravation scalein the weighing process
unless one of the other sentencing factors enables the sentencer to give aggravating
weight to the same facts and circumstances’; also holding that, despite the fact that the
California Supreme Court invalidated two special circumstances on direct appeal, there
was no congitutional error in the jury’s consideration of the invalid eligibility factorsin
the weighing process because al the facts necessary to establish the “heinous,
atrocious, or cruel” and burglary-murder eligibility factors were also properly adduced
as aggravating facts bearing upon the “ circumstances of the crime” sentencing factor).

Tuilaepa v. California, 512 U.S. 967 (1994) (stating that a capital sentencer need not be
instructed how to weigh any particular fact in the capital sentencing decision).

California Supreme Court:

Peoplev. Lewis, 26 Cal. 4th 334, 28 P.3d 34, 110 Cal. Rptr. 2d 272 (2001) (holding
that juries are not required to (1) make written findings regarding aggravating
circumstances, (2) achieve unanimity as to aggravating circumstances, (3) find beyond
areasonable doubt that ether aggravating circumstances are proved (other than other
criminal conduct) and the aggravating circumstances outweigh those in mitigation, or
that death is the appropriate penalty), cert. denied, 535 U.S. 1019 (2002).

Peoplev. Earp, 20 Cal. 4th 826, 978 P.2d 15, 85 Cal. Rptr. 2d 857 (1999) (discussing
various chalenges to, and upholding constitutionality of CALJIC 8.85-instruction that
enumerates sentencing factors but fails to define as aggravators or mitigators), cert.
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denied, 529 U.S. 1005 (2000).

People v. Hart, 20 Cal. 4th 546, 976 P.2d 683, 85 Cal. Rptr. 2d 132 (1999) (holding
clemency instruction not constitutionally deficient where, upon jury inquiry, court
failed to instruct regarding procedure for twice-convicted felon), cert. denied, 528 U.S.
1085 (2000).

Peoplev. Frye, 18 Cal. 4th 894, 959 P.2d 183, 77 Cal. Rptr. 2d 25 (1998) (holding
defendant does not have the right to be absent at capital penalty hearing), cert. denied,
526 U.S. 1023 (1999).

People v. Carpenter, 15 Cal. 4th 312, 935 P.2d 708, 63 Cal. Rptr. 2d 1 (1997) (holding
trial court did not abuse discretion selecting penalty jury before selecting guilt jury, and
having penalty jury hear guilt evidence), cert. denied, 522 U.S. 1078 (1998).

People v. Hawkins, 10 Cal. 4th 920, 897 P.2d 574, 42 Cal. Rptr. 2d 636 (1995) (holding
defendant’ s constitutional rights not violated by introduction of second jury on penalty
phase after first jury deadlocked on question of whether death penalty should be
imposed), cert. denied, 517 U.S. 1193 (1996).

People v. Kirkpatrick, 7 Cal. 4th 988, 874 P.2d 248, 30 Cal. Rptr. 2d 248 (1994)
(stating “aggravating” and “mitigating” are commonly understood terms that trial court
need not define for the jury), cert. denied, 514 U.S. 1015 (1995).

People v. Duncan, 53 Cal. 3d 955, 979, 810 P.2d 131, 281 Cal. Rptr. 273 (1991)
(stating that “[t]he jury may decide, even in the absence of mitigating evidence, that the
aggravating evidence is not comparatively subgantial enough to warrant death”).

People v. Edelbacher, 47 Cal. 3d 983, 1035, 766 P.2d 1, 254 Cal. Rptr. 586 (1989)
(stating that jurors are entitled to vote for alife sentence if they believe that the death
penalty isnot “appropriate” under the circumstances).

Peoplev. McLain, 46 Cal. 3d 97, 115, 757 P.2d 569, 249 Cal. Rptr. 630 (1988), citing
Brown, 40 Cal. 3d at 540-41 (interpreting the “shall” of § 190.3 “to require jurors to
make an individualized moral assessment on the basis of the character of the defendant
and the circumstances of the crime, and thereby decide which penalty is appropriaein
the particular case”).

People v. Brown, 40 Cal. 3d 512, 709 P.2d 440, 220 Cal. Rptr. 637, (1985) (concluding
1978 amendment to 8 190.3 preserves jury’s constitutional discretion to decide
appropriate penalty; declining to interpret “ shall” and “weighing” as limiting scope of
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the jury’ s ultimate discretion), rev'd on other grounds, 479 U.S. 538 (1987).

People v. Boyd, 38 Cal. 3d 762, 700 P.2d 782 , 215 Cal. Rptr. 1 (1985) (holding that
aggravating evidence not relevant to alisted 8 190.3 factor isnot admissible at
sentencing since the amended statute limits consideration of evidence to the statutorily
listed relevant factors; recognizing that 8 190.3 does not preclude admission of any
evidence weighing in favor of mitigation).

People v. Ramos, 37 Cal. 3d 136, 689 P.2d 430, 207 Cal. Rptr. 800 (1984) (holding
mandatory jury instruction—stating that life without parole is subject to gubernatorial
commutation-violaes due process clause of Californiaconstitution as seriously
misleading and inviting speculative and improper considerations), cert. denied, 471
U.S. 1119 (1985).

California Statutes:

Cal. Penal Code § 190.3 (West 1999) (enumerating relevant factors in aggravation and
mitigation; requiring sentencer to consider listed factors and determine whether
aggravating circumstances outweigh mitigating circumstances; requiring notice of
aggravators by prosecution).

Cal. Penal Code § 190.4(a) (West 1999) (providing for penalty jury when defendant’s
guilt adjudicated by court).

California Jury Instructions:

CALCRIM 763 (providing model jury instructions listing factors for consideration at
penalty trid, leaving aggravating and mitigating undifferentiated) (adopted 2005).

CALJIC 8.85 (providing model jury instructions listing factors for consideration at
penalty trid, leaving aggravating and mitigating undifferentiated).

Aggravating Circumgtances

As discussed above, a prosecutor may not introduce evidence in aggravation unlessit is
relevant to one of the statutory factors. However, the prosecutor may offer evidence
not related to a statutory factor to rebut a defendant’ s mitigating evidence. The
prosecution’ s rebuttal evidence must relate directly to the defendant’ s evidence in
mitigation. “The scope of rebuttal must be specific, and evidence presented or argued
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as rebuttal must relate directly to a particular incident of character trait defendant offers
in hisown behalf.” However, if adefendant places his general character inissue, the
prosecutor may be entitled to rebut with evidence or argument suggesting a more
balanced picture of his personality. See Peoplev. Ramirez, 50 Cal. 3d 1158, 1193, 791
P.2d 965, 270 Cal. Rptr. 286 (1990); People v. Rodriguez, 42 Cal. 3d 730, 726 P.2d
113, 230 Cal. Rptr. 667 (1986); People v. Boyd, 38 Cal. 3d 762, 776—77, 700 P.2d 782,
215 Cal. Rptr. 1 (1985).

Three factors frequently relied upon as factorsin aggravation are: (1)
circumstances of the crime and existence of the special circumstances which were
found to betrue; (2) other violent criminal activity; or (3) prior felony convictions.

There are four important caveats regarding the sentencing factor relating to
other violent criminal activity. First, the actions of the defendant must have involved
force or violence or the threat of force or violence. Peoplev. Burton, 48 Cal. 3d 843,
862, 771 P.2d 1270, 258 Cal. Rptr. 184 (1989). Second, the necessary “force or
violence” must be directed toward persons. People v. Boyd, 38 Cal. 3d 762, 77677,
700 P.2d 782, 215 Cal. Rptr. 1 (1985). Third, the activity must amount to conduct that
violates apena statute. Peoplev. Clair, 2 Cal. 4th 629, 672, 828 P.2d 705, 7 Cal. Rptr.
2d (1992). Evidence of violent juvenile conduct that would have been acrime if
committed by an adult is admissible under § 190.3, factor (b). Peoplev. Avena, 13 Cal.
4th 394, 426, 916 P.2d 1000, 53 Cal. Rptr. 2d 301 (1996). And, fourth, evidence of
other criminal activity involving force or violence may be admitted in aggravation only
if it can support afinding by arational trier of fact as to the existence of such activity
beyond a reasonable doubt. Peoplev. Clair, 2 Cal. 4th 629, 672, 828 P.2d 705, 7 Cal.
Rptr. 2d 564 (1992).

The evidence of other violent crimes need not have been the subject of a
prior prosecution or conviction. Peoplev. Coleman, 48 Cal. 3d 112, 148, 768 P.2d 32,
255 Cal. Rptr. 813 (1989). The evidenceisadmissible eveniif it wasincluded in a
charge that was dismissed without determination of its merits. People v. Ghent, 43 Cal.
3d 739, 774, 739 P.2d 1250, 239 Cal. Rptr. 82 (1987). However, evidence of prior
criminal activity may not be admitted if it relates to an offense for which the defendant
was prosecuted and acquitted. Cal. Penal Code § 190.3.

Although the jurors are required to find beyond a reasonable doubt that the
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criminal activity occurred before they may consider the facts as evidence in
aggravation, the trial court need not instruct on the elements of unadjudicated crimes
admitted as evidence in aggravation. People v. Heishman, 45 Cal. 3d 147, 183-184,
753 P.2d 629, 246 Cal. Rptr. 673 (1988).

The California cases have repeatedly emphasized that a capital defendant’s
mere failure to confess guilt or expressremorse’ at alater timeis not a circumstance
of the crime, does not fit within any other statutory sentencing factor, and thus should
not be urged as aggravating.” Peoplev. Cain, 10 Cal. 4th 1, 77 n.31, 892 P.2d 1224, 40
Cal. Rptr. 2d 482 (1995) (quoting People v. Gonzalez, 51 Cal. 3d 1179, 1232, 800 P.2d
1159, 275 Cal. Rptr. 729 (1990). When dealing with evidence of remorse, three
genera legal principles govern Californialaw.

First and foremost, “a defendant’ s lack of remorse may not be considered by
the jury as afactor in aggravation.” People v. Williams, 16 Cal. 4th 153, 254, 940 P.2d
710, 66 Cal. Rptr. 2d 123 (1997), cert. denied, 522 U.S. 1150 (1998) (quoting People v.
Sms, 5 Cal. 4th 405, 465, 853 P.2d 992, 20 Cal. Rptr. 537 (1993).

Second, the defendant may, if he or she chooses to do so, introduce evidence
of remorse. The California courts recognize that the jury’ sobligation “to consider
‘[alnything mitigating’” necessarily encompasses “evidence of . . . remorse.” Peoplev.
Ochoa, 19 Cal. 4th 353, 459, 966 P.2d 442, 79 Cal. Rptr. 2d 408 (1998), cert. denied,
528 U.S. 862 (1999). Asaresult of this, if the defendant introduces evidence of
remorse, the prosecution may, by way of rebuttal, introduce evidence of a defendant’s
lack of remorse. However, even though the prosecution may be allowed to introduce
evidence that the defendant lacked remorse, the California courts have made manifestly
clear that “lack of remorse, because it suggests the absence of a mitigating factor, is
deemed arelevant factor in the jury’ s determination as to whether the factorsin
aggravation outweigh those in mitigation, and [is] thus an appropriate subject of
comment by the prosecutor, so long as he or she does not argue that lack of remorse
constitutes a factor in aggravation.” People v. Champion, 9 Cal. 4th 879, 943, 891 P.2d
93, 39 Cal. Rptr. 2d 547 (1995) (quoting People v. Crittenden, 9 Cal. 4th 83, 150, 885
P.2d 887, 36 Cal. Rptr. 2d 474 (1994).

The third important cavest is that, in evaluating whether a defendant has
expressed or exhibited remorse, “a prosecutor is not permitted to argue that the
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defendant’ s failure to confess should be deemed evidence of lack of remorse.” People
v. Frye, 18 Cal. 4th 894, 1019, 959 P.2d 183, 77 Cal. Rptr. 2d 25 (1998) (citing People
v. Coleman, 71 Cal. 2d 1159, 1169, 459 P.2d 248, 80 Cal. Rptr. 920 (1969). “Even
after he has been found guilty, a defendant is under no obligation to confess, and he has
aright to urge his possible innocence to the jury as afactor in mitigation of penalty.”
Peoplev. Coleman, 71 Cal. 2d 1159, 1168, 459 P.2d 248, 80 Cal. Rptr. 920 (1969)
(citing Peoplev. Terry, 61 Cal. 2d 137, 14547, 390 P.2d 381, 37 Cal. Rptr. 605
(1964)).

The prosecutor may introduce evidence of any prior felony conviction. The
prosecutionis not limited to only violent felonies. This factor does not encompass
juvenile adjudications. People v. Lucky, 45 Cal. 3d 259, 295, 753 P.2d 1052, 247 Cal.
Rptr. 1 (1988).

The prosecution must give the defendant notice of the evidence it intends to
introduce in aggravation. No evidence may be presented by the prosecution in
aggravation unless notice of that evidence to be introduced has been given to the
defendant within a reasonable period of time prior to trial. However, evidence may be
introduced without such notice in rebuttal to evidence introduced by the defendant in
mitigation. Asageneral matter, notice should be given before the causeis called to
trial or as soon thereafter as the prosecution learns the evidence exists. Peoplev.
Daniels, 52 Cal. 3d 815, 879, 802 P.2d 906, 277 Cal. Rptr. 122 (1991). Although
individual items of evidence need not be recited in detail, the notice must be sufficient
to give the defendant a reasonable opportunity to prepare a defense to the allegations.
People v. Howard, 44 Cal. 3d 375, 424-25, 749 P.2d 279, 243 Cal. Rptr. 842 (1988).

California Supreme Court:

Peoplev. Heard, 31 Cal. 4th 946, 75 P.3d, 4 Cal.Rptr.3d 131 (2003) (reversing a
judgment as to the sentence of death and remanding for a new penalty trial before a
properly selected jury because thetrial court erred and was unwarranted in excusing a
juror for cause, despite the juror's written response in ajury questionnaire that indicated
he thought imprisonment for life without the possibility of parole represented a“worse”
punishment than death where, after the trial court explained to the juror during voir dire
that Californialaw considers death the more serious punishment and that the death
penalty can be imposed under Californialaw only if the aggravating circumstances
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outweigh the mitigating circumstances, the juror stated he would do “whatever the law
states’; under the U.S. Supreme Court cases of Gray v. Mississippi and Davis .
Minnesota, this type of error is not subject to harmless error analysis, but must be
considered reversible per se with regard to any ensuing death penalty judgment), cert.
denied, 541 U.S. 910 (2004).

People v. Ochoa, 19 Cal. 4th 353, 966 P.2d 442, 79 Cal. Rptr. 2d 408 (1998)
(recognizing the jury’s obligation “to consider ‘[a]nything mitigating’” necessarily
encompasses “evidence of . . . remorse.”), cert. denied, 528 U.S. 862 (1999).

Peoplev. Frye, 18 Cal. 4th 894, 1019, 959 P.2d 183, 77 Cal. Rptr. 2d 25 (1998) (citing
People v. Coleman, 71 Cal. 2d 1159, 1169, 80 Cal. Rptr. 920 (1969) (finding that “a
prosecutor is not permitted to argue that the defendant’ s failure to confess should be
deemed evidence of lack of remorse”), cert. denied, 526 U.S. 1023 (1999).

People v. Williams, 16 Cal. 4th 153, 940 P.2d 710, 66 Cal. Rptr. 2d 123 (1997) (finding
“adefendant’ s lack of remorse may not be considered by the jury as afactor in
aggravation”), cert. denied, 522 U.S. 1150 (1998).

People v. Avena, 13 Cal. 4th 394, 916 P.2d 1000, 53 Cal. Rptr. 2d 301 (1996) (finding
that evidence of violent juvenile conduct that would have been a crime if committed by
an adult is admissible under § 190.3, factor (b)).

Peoplev. Cain, 10 Cal. 4th 1, 892 P.2d 1224, 40 Cal. Rptr. 2d 481 (1995) (emphasizing
that a capitd defendant’s"‘ mere failure to confess guilt or express remorse’ at alater
time is not a circumstance of the crime, does not fit within any other statutory
sentencing factor, and thus should not be urged as aggravating.”

People v. Champion, 9 Cal. 4th 879, 891 P.2d 93, 39 Cal. Rptr. 2d 547 (1995) (stating
use of juvenile misconduct as aggravating factor is permissible), cert. denied, 516 U.S.
105 (1996).

People v. Rodrigues, 8 Cal. 4th 1060, 885 P.2d 1, 36 Cal. Rptr. 2d 235 (1994) (stating
that 8 190.3 allows evidence of violent criminal activity regardless of where it
occurred), cert. denied, 516 U.S. 851 (1995).

People v. Wader, 5 Cal. 4th 610, 854 P.2d 80, 20 Cal. Rptr. 2d 788 (1993) (rejecting
unconstitutionality claims based on (1) jury not having to find beyond reasonable doubt
that death isthe appropriate penalty; (2) jury not having to find that the aggravating
circumstances were true beyond a reasonable doubt; (3) jury not having to find that the
aggravating factors outweighed the mitigating factors beyond a reasonable doubt; (4)
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jury not required to unanimously find which aggravating circumstances are true or that
the aggravating factors outweighed the mitigating factors, and (5) jury not required to
make written findings on the aggravating factors found to be true), cert. denied, 512
U.S. 1253 (1994).

Peoplev. Tuilaepa, 4 Cal. 4th 569, 842 P.2d 1142, 15 Cal. Rptr. 2d 382 (1992) (stating
simple weapon possession can constitute implied threat of force as aggravation;
evidence of gang affiliation may be admitted where directly relevant to material issue
of otherwise admissible evidence in aggravation), aff' d, Tuilaepa v. California, 512
U.S. 967 (1994).

Peoplev. Livatidis, 2 Cal. 4th 759, 831 P.2d 297, 9 Cal. Rptr. 2d 72 (1992) (stating
where prior felony conviction wasfor non-violent offense, prosecution islimited to
introducing and proving only the existence of the conviction, not the underlying facts),
cert. denied, 507 U.S. 975 (1993).

Peoplev. Clair, 2 Cal. 4th 629, 828 P.2d 705, 7 Cal. Rptr. 2d 564 (1992) (holding §
190.3 applies to crimes which involve implied threat of force aswell as express use of
force), cert. denied, 506 U.S. 1063 (1993).

People v. Ashmus, 54 Cal. 3d 932, 820 P.2d 214, 2 Cal. Rptr. 112 (1991) (stating that
evidence of other violent criminal activity factor includes evidence of results and
impact of such activity), cert. denied, 506 U.S. 841 (1992).

Peoplev. Daniels, 52 Cal. 3d 815, 879, 802 P.2d 906, 277 Cal. Rptr. 122 (1991)
(stating that the prosecutor must give notice of the evidence it intends to introduce in
aggravation before the cause is called to trial or as soon thereafter as the prosecution
learns the evidence exists).

People v. Jackson, 49 Cal. 3d 1170, 783 P.2d 279, 264 Cal. Rptr. 852 (1989) (allowing
jury to condder violent crimes of which defendant was neither charged nor convicted),
cert. denied, 498 U.S. 881 (1990).

Peoplev. Bell, 49 Cal. 3d 502, 778 P.2d 129, 262 Cal. Rptr. 1 (declining to extend
Murtishaw, 29 Cal. 3d 733, 631 P.2d 446, 175 Cal. Rptr. 738 (1981) to apply to
prosecutor’ s comments regarding potential future dangerousness), cert. denied 495 U.S.
963 (1990).

People v. Sheldon, 48 Cal. 3d 935, 771 P.2d 1330, 258 Cal. Rptr. 242 (1989) (holding
evidence of other criminal activity for an offense of which defendant was acquitted
may not be considered in aggravation).
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People v. Coleman, 48 Cal. 3d 112, 768 P.2d 32, 255 Cal. Rrptr. 813 (1989) (holding
that evidence of an unadjudicated crime is admissible evenif the defendant was never
charged with the crime).

People v. Grant, 45 Cal. 3d 829, 755 P.2d 894, 248 Cal. Rptr. 444 (1988) (stating
evidence of other violent criminal activity need not be inherently violent, aslong asit
was perpetrated in a violent manner), cert. denied, 488 U.S. 1050 (1989).

People v. Lucky, 45 Cal. 3d 259, 295, 753 P.2d 1052, 247 Cal. Rptr. 1 (1988)
(regarding the prior felony convictions sentencing factor, evidence of juvenile
adjudicationsis not admissible).

People v. Heishman, 45 Cal. 3d 147, 753 P.2d 629, 246 Cal. Rptr. 673 (holding lack of
remorse may be introduced by prosecution on cross-examination of defense witnessin
rebuttal or other testimony suggesting defendant was remorseful), cert. denied, 488
U.S. 948 (1988).

People v. Thompson, 45 Cal. 3d 86, 753 P.2d 37, 246 Cal. Rptr. 245 (stating that
prosecutor may offer evidence not related to enumerated aggravating factor as rebuttd
to defendant’ s mitigating evidence), cert. denied, 488 U.S. 960 (1988).

People v. Melton, 44 Cal. 3d 713, 750 P.2d 741, 244 Cal. Rptr. 867 (stating 8 190.3(b)
permits evidence surrounding violent criminal activity, provided defendant not
acquitted of criminal charge based on activity), cert. denied, 488 U.S. 934 (1988).

People v. Howard, 44 Cal. 3d 375, 749 P.2d 279, 243 Cal. Rptr. 842 (upholding
admissibility of evidence of other crimes against charge that it violaes due process;
stating that the prosecution need not recite individual items of evidence it intendsto
introduce in aggravation but must give notice that is sufficient to give the defendant a
reasonabl e opportunity to prepare a defense to the allegations), cert. denied, 488 U.S.
871 (1988).

Peoplev. Miranda, 44 Cal. 3d 57, 744 P.2d 1127, 243 Cal. Rptr. 842 (enforcing notice
requirement of § 190.3, and stating that notice need not be in writing), cert. denied, 486
U.S. 1038 (1988).

People v. Ghent, 43 Cal. 3d 739, 739 P.2d 1250, 239 Cal. Rptr. 82 (1987) (stating
evidence regarding prior criminal charge which was dismissed can be introduced under
§ 190.3 as other crimes evidence because dismissal is not equivalent to acquittal), cert.
denied, 485 U.S. 929 (1988).
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People v. Davenport, 41 Cal. 3d 247, 710 P.2d 861, 221 Cal. Rptr. 794 (1985) (stating
prosecution erred arguing that the absence of a mitigating factor may be considered as
an aggravating factor but error was harmless).

People v. Balderas, 41 Cal. 3d 144, 711 P.2d 480, 222 Cal. Rptr. 184 (1985) (holding
violent acts committed after the murder may be shown in aggravation of the offense;
statute limits the evidence of prior convictions only to convictions before commission
of the capital crime).

Peoplev. Phillips, 41 Cal. 3d 29, 711 P.2d 423, 222 Cal. Rptr. 127 (1985) (holding the
criminal activity factor must constitute an actual violation of the penal code).

People v. Robertson, 33 Cal. 3d 21, 655 P.2d 279, 188 Cal. Rptr. 77 (1982) (holding
that if prosecution presents evidence of other crimes for which defendant has not been
convicted, trial judge must instruct jury that proof beyond reasonable doubt of such
offensesis required).

People v. Murtishaw, 29 Cal. 3d 733, 631 P.2d 446, 175 Cal. Rptr. 738 (1981) (holding
inadmissible as aggravating factor during penalty phase expert testimony forecasting
future dangerousness), cert. denied, 455 U.S. 922 (1982).

Peoplev. Coleman, 71 Cal. 2d 1159, 1168, 459 P.2d 248, 80 Cal. Rptr. 920 (1969)
(citing People v. Terry, 61 Cal. 2d 137, 145-47, 390 P.2d 381, 37 Cal. Rptr. 605 (1964)
(stating “[e]ven after he has been found guilty, a defendant is under no obligation to
confess, and he has aright to urge his possible innocence to the jury as afactor in
mitigation of penalty”).

California Statutes:

Cal. Pena Code § 190.3 (West 1999) (enumerating relevant factors in aggravation and
mitigation; requiring sentencer to consider listed factors and determine whether
aggravating circumstances outweigh mitigating circumstances; requiring notice of
aggravators by prosecution).

Mitigating Circumstances

Section 190.3(k) allowsthe trier of fact to consder “any other circumstance which
extenuates the gravity of the crime, even though it is not alegal excusefor the crime.”
Consistent with Lockett v. Ohio, 438 U.S. 586 (1978), the California courts have
interpreted this section to allow the trier to consider any mitigating evidence of the
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defendant’ s character or record which the defendant offers. The phrase is an open-
ended, catch-all provision, allowing the jury’s consideration of any mitigating
evidence, limited only by relevance. To avoid any misunderstandings, the sentencing
court mugt inform the jury that it can consider as a mitigating factor any other
circumstance or aspect of the defendant’ s character or record that the defendant
proffers as a basis for sentence less than death.

In addition to the catch-all clause, 8 190.3 also enumerates several non-
exclusive factors the trier of fact may consider in mitigation:

(1) whether the victim was a participant in the defendant’ s homicidd
conduct;

(2) the defendant’ s age at the time of the crime;

(3) whether the defendant was an accomplice to the offense and his
participation was relatively minor;

(4) whether the defendant committed the offense under extreme mental or
emotiond disturbance;

(5) whether the defendant believed he or she had a moral judification for his
or her conduct;

(6) whether the defendant acted under extreme duress or domination; and

(7) whether the defendant acted under mental disease or defect or the effects
of intoxication.

California Supreme Court:

InreLucas, 33 Cal. 4th 682, 94 P.3d 447, 16 Cal. Rptr. 3d 331 (2004) (holding that
defense counsel’ s inadequate and tardy investigation of available mitigating evidence
for use at the penalty phase of the case constituted ineffective assistance of counsel in
view of thefact that evidence of child abuse suffered by defendant was available
through several sources, and counsel's decision not to present mitigating evidence was
not reasonable in the absence of counsel’ s knowledge and understanding of the
potential effect of this evidence).

People v. Ochoa, 19 Cal. 4th 353, 966 P.2d 442, 79 Cal. Rptr. 2d 408 (1998) (holding
jury may not consider impact of death sentence on defendant’s family), cert. denied,
528 U.S. 862 (1999).
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People v. Sanders, 11 Cal. 4th 475, 905 P.2d 420, 46 Cal. Rptr. 2d 751 (1995)
(addressing mitigating factor of defendant’s age), cert. denied, 519 U.S. 838 (1996).

Peoplev. Visciotti, 2 Cal. 4th 1, 825 P.2d 388, 5 Cal. Rptr. 2d 495 (addressing moral
justification belief mitigating factor), cert. denied, 506 U.S. 893 (1992).

People v. Mickey, 54 Cal. 3d 612, 818 P.2d 84, 286 Cal. Rptr. 801 (holding 8th and
14th amendments require that sentencer not be precluded from considering as
mitigating factor any aspect of defendant’s character or record and any of
circumstances of offense, aslong asit is relevant), cert. denied, 506 U.S. 819 (1992).

People v. Benson, 52 Cal. 3d 754, 802 P.2d 330, 276 Cal. Rptr. 827 (1990) (addressing
emotional disturbance mitigating factor), cert. denied, 502 U.S. 924 (1991).

People v. Adcox, 47 Cal. 3d 207, 763 P.2d 906, 253 Cal. Rptr. 55 (1988) (addressing
duress mitigating factor), cert. denied, 494 U.S. 1038 (1990).

People v. Williams, 45 Cal. 3d 1268, 756 P.2d 221, 248 Cal. Rptr. 834 (1988)
(addressing accomplice mitigating factor), cert. denied, 488 U.S. 1050 (1989).

People v. Thompson, 45 Cal. 3d 86, 753 P.2d 37, 246 Cal. Rptr. 245 (holding defendant
not entitled to present evidence concerning how death penalty carried out or conditions

of confinement for someone serving life without possibility of parole), cert. denied, 488
U.S. 960 (1988).

People v. Ghent, 43 Cal. 3d 739, 739 P.2d.1250, 239 Cal. Rptr. 82 (1987) (addressing
mental disease or defect mitigating factor), cert. denied, 485 U.S. 929 (1988).

People v. Easley, 34 Cal. 3d 858, 679 P.2d 813, 196 Cal. Rptr. 309 (1983) (adopting
Lockett in analysis of 1978 statute).

California Statutes:
Cal. Penal Code § 190.3 (West 1999) (enumerating relevant factors in aggravation and

mitigation; requiring sentencer to consider listed factors and determine whether
aggravating circumstances outweigh mitigating circumstances).

CaliforniaRules:

CALJIC 8.85 (jury instruction on consideration of all mitigating evidence).

64 NINTH CIRcUIT CAPITAL PUNISHMENT HANDBOOK (2006)



STATE LAW SUMMARIES. CALIFORNIA

Automatic Application for Modification of Verdict

Thetrial court must automatically review any death verdict handed down by a capitd
sentencing jury. Section 190.4(e) requiresthetria judge to be guided by the relevant
factorslisted in 8 190.3 and to determine whether the sentencer’s decision is contrary to
the law or evidence presented. In ruling on the application, the trial judge must
independently reweigh the evidence of aggravating and mitigating circumstances and
determine whether, in the judge’ s independent judgment, the weight of the evidence
supportsthe jury verdict. Peoplev. Samayoa, 15 Cal. 4th 795, 859, 938 P.2d 2, 64 Cal.
Rptr. 2d 400 (1997). Although the law requiresatrial judge to determine whether the
law and evidence support the verdict, the law does not requirethe trial judge to
independently determine whether the penalty of death is appropriate. Peoplev.
Alvarez, 14 Cal. 4th 155, 245, 926 P.2d 365, 58 Cal. Rptr. 2d 385 (1996).

When the trial court reviews a death penalty verdict under § 190.4(e), the
court must limit its consideration to the evidence presented to the penalty phase jury.
People v. Welch, 20 Cal. 4th 701, 775, 976 P.2d 754, 85 Cal. Rptr. 2d 203 (1999). A
trial court should not read or consider a presentence report, statements of the victin's
relatives, or any other evidence not presented to the jury during the penalty phase trial
before ruling on an automatic motion to modify penalty. Peoplev. Benson, 52 Cal. 3d
754, 812, 802 P.2d 330, 276 Cal. Rptr. 827 (1990) (victim’srelatives); People v. Lewis,
50 Cal. 3d 262, 287, 786 P.2d 892, 266 Cal. Rptr. 834 (1990) (presentence report).

The state supreme court reviews atrial judge’s decision not to modify a
verdict of death at the time of a defendant’ s automatic appeal. The state supreme court
reviews only for an abuse of discretion. The court’s “roleisto review thetrial court’s
ruling on a defendant’ s modification motion for error, rather than to independently
evaluate whether the evidence shows that the defendant’ s sentence of desth is
appropriate” Peoplev. Hines, 15 Cal. 4th 997, 1080, 938 P.2d 388, 64 Cal. Rptr. 2d
594 (1997). The state supreme court will “not make a de novo determination of
penalty.” Peoplev. Samayoa, 15 Cal.4th 795, 859, 938 P.2d 2, 64 Cal. Rptr. 2d 400
(1997). The state court has emphasized that it “lack[s] the power to overturn a
judgment of death simply because [the court] disagree[s] with the jury’s penalty
determination.” Peoplev. Hines, 15 Cal. 4th 997, 1080, 938 P.2d 388, 64 Cal. Rptr. 2d
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594 (1997).

If thetrial judge grants the automatic motion and reduces the sentence to a
noncapital sentence, the state may appeal to the intermediate court of appeal. People v.
Crew, 1 Cal. App. 4th 1591, 2 Cal. Rptr. 2d 755 (1991); People v. Burgener, 223 Cal.
App. 3d 427, 272 Cal. Rptr. 830 (1990).

California Supreme Court:

People v. Burgener, 29 Cal. 4th 833, 62 P.3d 1, 129 Cal. Rptr. 2d 747 (vacating a death
sentence and remanding to the superior court for a new hearing on the application for
modification of the verdict, the court held that the trial judge erred in using a
deferentid substantid evidence standard of review and in failing to make an
independent determination whether imposition of the death penalty was proper in light
of the relevant evidence and applicable law, asrequired by § 190.4(g)), cert. denied,
540 U.S. 855 (2003).

People v. Weaver, 29 Cal. 4th 833, 29 P.3d 103, 111 Cal. Rptr. 2d 2 (2001) (holding
that in ruling on a verdict-modification application under 8 190.4(e), trial judge s
function isnot to make independent and de novo penalty determination, but rather to
independently reweigh evidence of aggravating and mitigating circumstances and then
to determine whether, in judge’ s independent judgment, weight of evidence supports
jury verdict), cert. denied, 535 U.S. 1058 (2002).

People v. Welch, 20 Cal. 4th 701, 775, 976 P.2d 754, 85 Cal. Rptr. 203 (1999) (finding
that when the trial court reviews a death penalty verdict under § 190.4(e), it must limit
its consideration to the evidence presented to the penalty phase jury).

People v. Hines, 15 Cal. 4th 997, 1080, 938 P.2d 388, 64 Cal. Rptr. 2d 594 (1997)
(holding that the state supreme court’s “roleisto review thetrial court’sruling on a
defendant’ s modification mation for error, rather than to independently evauate
whether the evidence shows that the defendant’ s sentence of death is appropriate”).

People v. Samayoa, 15 Cal. 4th 795, 859, 938 P.2d 2, 64 Cal. Rptr. 2d 400 (1997)
(finding that the trial judge, during automatic review, must independently reweigh the
evidence of aggravating and mitigating circumstances and determine whether, in the
judge’ s independent judgment, the weight of the evidence supports the jury verdict;
finding that the state supreme court will “not make a de novo determination of
penalty”).
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Peoplev. Alvarez, 14 Cal. 4th 155, 245, 926 P.2d 365, 58 Cal. Rptr. 2d 385 (1996)
(finding that the law requires trial judge to determine whether the law and evidence
support the verdict but does not require trial judge to independently determine whether
penalty of death is appropriate), cert. denied, 522 U.S. 829 (1997).

People v. Benson, 52 Cal. 3d 754, 812, 802 P.2d 330, 276 Cal. Rptr. 827 (1990)
(holding that atrial court should not read or consider a presentence report, statements
of the victim’srelatives, or any other evidence not presented to the jury during the
penalty phase trial before ruling on an automatic motion to modify penalty), cert.
denied, 502 U.S. 924 (1991).

People v. Rodriguez, 42 Cal. 3d 730, 726 P.2d 113, 230 Cal. Rptr. 667 (1986) (holding,
in deciding automatic application for modification of death verdict, trial court failed to
adequately make independent determination whether desth penalty was proper under
law and evidence as statutorily required).

CaliforniaCourt of Appeal:

Peoplev. Crew, 1 Cal. App. 4th 1591, 2 Cal. Rptr. 2d 755 (1991) (holding that trial
judge erred by considering, based on past experience astrial judge in capital cases, and
relying on the conclusion that imposition of the death penalty was disproportionate to
the penalties imposed on other persons for similar offenses).

People v. Burgener, 223 Cal. App. 3d 427, 272 Cal. Rptr. 830 (1990) (holding trial
court lacked authority to consider, when ruling on automatic motion, (1) the possibility
the jury could not, as it was instructed, ignore the successfully objected-to evidence at

trial, (2) a“most likely” reversal by the Supreme Court, and (3) the length and expense
of aretrial of the penalty phase).

California Statutes:

Cal. Penal Code § 190.4(e) (West 1999) (providing for automatic application for
modification and review by trial judge of penalty phase evidence when defendant
sentenced to death).

Appellate Review of Capital Sentences

Standard of Review

The California Supreme Court’s capital trial standard of review is determined by the
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type of proceeding being reviewed and the error asserted. ArticlelV, 8 13 of the
Cdlifornia Constitution prohibits appellate reversal absent a miscarriage of justice. For
state law error in guilt phase proceedings, miscarriage of justice requires a showing that
there is areasonable probability aresult more favorable to the defendant would have
been reached had the error not occurred. However, at the penalty phase, state law error
isreviewed under alesser “reasonable possibility” standard: the supreme court
determines whether, asent the error, a reasonable possibility exists that the sentencer
would have returned alife sentence.

Error of federal constitutional dimension asserted at any stage of the capital
proceeding is scrutinized under the “reasonable doubt” standard of Chapman v.
California, 386 U.S. 18 (1967). Appellate review of federal constitutional error
requires harmless error to be established beyond a reasonable doubt.

A single valid special circumstance is sufficient to determine that the
defendant is eligible for the death penalty. Errorsinvolving additional special
circumstances, while they may prejudicially affect the penalty trial, do not affect the
verdict at the close of the guilt phase. Aninvalid special circumstance is not
prejudicial per se but is subject to “harmless error” analysis.

United States Supreme Court:

Chapman v. California, 386 U.S. 18, 24 (1967) (holding appellate court’s review of
federal constitutional error requires harmless error to be established beyond a
reasonable doubt).

California Supreme Court:

People v. Mickey, 54 Cal. 3d 612, 818 P.2d 84, 286 Cal. Rptr. 801 (applying
independent review standard of review to appeal of denial of verdict modification
explaining court reviews the trial court’s determination after independently considering
the record but does not make a de novo determination of penalty), cert. denied, 506
U.S. 819 (1992).

People v. Benson, 52 Cal. 3d 754, 802 P.2d 330, 276 Cal. Rptr. 827 (1990) (applying
harmless error analysis to jury instruction addressing an invalid specid circumstance),
cert. denied, 502 U.S. 924 (1991).
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People v. Bittaker, 48 Cal. 3d 1046, 774 P.2d 659, 259 Cal. Rptr. 630 (1989) (stating
single valid special circumstance finding sufficient to qualify defendant as death-
eligible), cert. denied, 496 U.S. 931 (1990).

Peoplev. Brown, 46 Cal. 3d 432, 758 P.2d 1135, 250 Cal. Rptr. 604 (1988) (applying
“reasonably probable” standard of review of state law error, announced in People v.
Watson, 46 Cal. 2d 818, 299 P.2d 243 (1956), at guilt phase of capital trial; holding
“reasonable-possibility” test applicable to review of state law error at penalty phase),
cert. denied, 489 U.S. 1059 (1989).

California Statutes:
Cal. Const. art. VI, § 13 (prohibiting reversal absent showing of miscarriage of justice).
Proportionality Review

The California Supreme Court reviews a case to determineif the penalty is
disproportionate to individual culpability. The court applies the proportionality
principles of California’s cruel and unusual punishment case law when reviewing
proportionality claims. The U.S. Supreme Court, however, has hdd that the federal
Constitution does not require comparative, or “inter-case” proportionality review if a
state’ s capital justice system meets the requirements of Furman. In Pulley v. Harris,
465 U.S. 37 (1984), the Court held that California was not constitutionally required to
engage in an appellate comparative proportionality review.

United States Supreme Court:

Pulley v. Harris, 465 U.S. 37 (1984) (finding California’s capital punishment scheme
constitutional notwithstanding absence of comparative proportionality review).

California Supreme Court:

People v. Ochoa, 26 Cal. 4th 398, 28 P. 3d 78, 110 Cal. Rptr. 2d 324 (2001) (holding
that there is no constitutional requirement of intercase proportionality review; also
holding as to intracase review, court need not compare defendant’ s death sentence with
plea bargain terms received by defendant’ s companions, and that in any event
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defendant’ s sentence was not disproportionate to that of his accomplices), cert. denied,
535 U.S. 1040 (2002).

People v. Sanders, 11 Cal. 4th 475, 905 P.2d. 420, 46 Cal. Rptr. 2d 751 (1995)
(rejecting request for “intercase” proportionality review), cert. denied, 519 U.S. 838
(1996).

People v. Wright, 52 Cal. 3d 367, 802 P.2d 221, 276 Cal. Rptr. 731 (1990) (allowing
appellate review for disproportionality of offense to individual culpability), cert.
denied, 502 U.S. 834 (1991).

People v. Rodriguez, 42 Cal. 3d 730, 726 P.2d 113, 230 Cal. Rptr. 667 (1986) (rejecting
comparative proportionality review, citing Pulley).

Peoplev. Dillon, 34 Cal. 3d 442, 668 P.2d. 697, 194 Cal. Rptr. 390 (1983) (discussing
proportionality review required by state and federal “cruel and unusud punishment”
provisions).

People v. Frierson, 25 Cal. 3d 142, 599 P.2d 587, 158 Cal. Rptr. 281 (1979) (holding
“cruel and unusual punishment” proportionality principles allow review of alleged
disproportionality between offense and punishment).

Appeal of Death Judgment

Superior Court death judgments are automatical ly appeal ed to the California Supreme
Court. A capital defendant cannot waive the Court’ s statutorily-mandated review.

CaliforniaPenal Code § 190.6(a) declares alegislative desrefor all capita
sentences to be reviewed expeditiously. To realize this goal, the 1996 legislature
imposed a new time schedule on capital appeals arising from post January 1, 1997,
convictions. Section 190.8 requires the trial court to certify the record for completeness
ninety days after imposition of sentence and to certify the record for accuracy 120 days
after either appointment of appellate counsel or the record is certified as compl ete.
Section 190.6(b) allows seven months for appellate counsel to file an opening brief, and
subdivision (c) of § 190.6 sets a 210-day goal for the supreme court to decide and file
an opinion reaching the merits of the appeal.

The legislature provides for extensons of timein § 190.8(d), particularly
when the transcript exceeds 10,000 pages. Additionally, failure to comply with these
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time requirements does not preclude imposition of the death penalty.

CaliforniaRules of Court 34-36 provide more detailed procedure for record
preparation, certification, and transmittal and provide atime schedule for appellate
briefing in death penalty cases.

On appeal, the supreme court may consider any question of law preserved by
objection, provided it pertains to the defendant’ s substantial rights. Moreover, the
court will review any ingruction, notwithstanding trial counsel’ s failure to object,
provided it affects substantial rights of the defendant. The supreme court will not
substitute its conclusions regarding the weight of aggravating and mitigating
circumstances for that of the sentencer.

California Supreme Court:

Marks v. Superior Court, 27 Cal. 4th 176, 38 P.3d 512, 115 Cal. Rptr. 2d 674 (2002)
(holding that if timing of appointment process permits, habeas corpus counsd may
submit to appellate counsel suggestions for correction, augmentation, and settlement of
record on appeal, but that appellate counsel retains ultimate and plenary control of
record correction process; accordingly holding that trial court did not abuse its
discretion in declining to permit petitioner’ s habeas corpus counsel to participate in
record correction).

Peoplev. Turner, 8 Cal. 4th 137, 214 n.19, 878 P.2d 521, 566 n.19, 32 Cal. Rptr. 2d
762, 807 n.19 (1994) (noting perfunctory assertions of error are not properly presented
to supreme court), cert. denied, 514 U.S. 1068 (1995).

People v. Hawthorne, 4 Cal. 4th 43, 841 P.2d 118, 14 Cal. Rptr. 2d 133 (1992) (stating
supreme court will not substitute its conclusions regarding bal ance of aggravating and
mitigating factors for that of trier of fact), cert. denied, 510 U.S. 1013 (1993).

People v. Sanworth, 71 Cal. 2d 820, 457 P.2d 889, 80 Cal. Rptr. 49 (1969) (holding
defendant not entitled to waive automatic appeal).

California Court of Appeals:

People v. Fitzpatrick, 2 Cal. App. 4th 1285, 3 Cal. Rptr. 2d 808 (1992) (stating
CaliforniaPenal Code § 1259 provides that ingructions may be reviewed on appeal
even though no objection was made at trial if substantial rights of defendant are
affected).
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California Statutes:

Cal. Const. art. VI, § 11 (providing supreme court appellate jurisdiction over death
judgments).

Cal. Penal Code § 190.6 (West 1999) (providing for expeditiousness of death judgment
appeals for post January 1997 convictions).

Cal. Penal Code 88 190.7 (West 1999), 190.9 (West Supp. 2006) (providing for record
of capital cases on appedal; presence of court reporter and recording of proceedings).

Cal. Penal Code § 190.8 (West 1999) (providing for expeditious certification of record
on appeal for trials on or after January 1, 1997).

Cal. Penal Code § 1239(b) (West Supp. 2006) (providing automatic appeal of death
judgment).

Cal. Penal Code § 1254 (West 1982) (providing that two counsel are entitled to argue
for each party at oral argument on capital apped).

Cal. Penal Code § 1259 (West 1982) (providing scope of review on appeal).
CaliforniaRules:

Cal. R. Ct. 34-36 (providing preparation and certification of record for accuracy and
completeness in death penalty cases; transmission of record; schedulefor brief filing).

Collateral Remedies

Habeas Corpus

The writ of habeas corpus, origindly codified in 1872, isthe exclusive state
postconviction relief vehicle for collaterally attacking a capital conviction and
sentence. Original habeas corpus jurisdiction is constitutionally vested with the
Supreme Court of California, the courts of gppeal, and the superior courts. Despite this
broad grant of jurisdiction, habeas corpus proceedings involving sentences of death are
usually filed in the state supreme court.

The Supreme Court Policies Regarding Cases Arising From Judgments of
Death provide timeliness and compensation schedules for capital habeas proceedings
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before the supreme court, as well as procedure for funding habeas investigations.
Supreme Court Rule 76.6 provides competency standards for capital habeas counsel
and Internal Operating Practices and Procedure XV (A)(2) vests appointment of capital
habeas counsel in the supreme court. Additionally, the 1997 legislature created the
CaliforniaHabeas Corpus Resource Center, a state agency housed in the judicial branch
of the government, to ensure adequate representation of capital habeas petitioners by
employing competent counsel and securing additional private counsel and investigators
for needed representation.

The supreme court established timeliness standards, found in the court’s
Policies Regarding Cases Arising From Judgments of Deeth, to ensure that potential
habeas corpus claims are presented to and heard by the supreme court inatimely
fashion. Timeliness Standard 1-3 allows the court to deny any petition that failsto
meet these timeliness standards. As amended effective November 30, 2005, the court
presumes a habeas petition istimely (i.e. filed without substantial delay) if itisfiled
within 180 days after the final due date of the state’ s reply brief on direct appeal or
within 36 months after appointment of habeas counsel, whichever is later.

A petition filed outside of this time frame may be considered timely if itis
filed within a reasonable time after petitioner or counsel knew or should have known
about the facts supporting the claim and became aware or should have become aware of
the legal bass for the habeas claim. An untimely petition may be heard if good causeis
established for the delay. Good cause requires ashowing of particular circumstances
sufficient to justify substantial delay.

InInreClark, 5 Cal. 4th 750, 855 P.2d 729, 21 Cal. Rptr. 2d 509 (1993), the
court created a“fundamental miscarriage of justice” exception to the 1993 Timeliness
Standards on successive or untimey capital petitions. The supreme court defined
“fundamental miscarriage of justice” as (1) constitutional error in the absence of which
no reasonabl e fact finder would have convicted petitioner, (2) actual innocence, (3) trial
error resulting in agrossly misleading profile of petitioner, or (4) invalid charging or
sentencing statute.

If the inmate alleges facts which, if proved, would establish entitlement to a
writ of habeas corpus, the supreme court may appoint areferee to hear and determine
thefacts. The California Supreme Court has indicated that it will ask areferee to make
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findings only on disputed factual issues and will not ask the referee to resolve legd
issues arising from these facts. The referee’s findings of fact, though not binding, are
given great weight when supported by substantial evidence. 1n habeas corpus
proceedings, the petitioner bears the burden of proving the facts that establish a basis
for habeasrelief by a preponderance of the evidence.

If the capital prisoner filesan initid application for writ of habeas corpusin
the superior court, subsequent applications based on new facts may be filed in the
superior court. However, all subsequent applications based on a point of law not raised
in the original applications must be raised in the court of appeals or the supreme court.

United States Supreme Court:

Evansv. Chavis, 126 S. Ct. 846 (2006) (holding that unexplained delay of at least six
months between California Court of Appeal’s denial of state noncapital habeas petition
and the filing of notice of appeal from that decision in the California Supreme Court
could not be“reasonable’ under state law and thus state habeas petition was not timely
filed and statute of limitations under AEDPA was not tolled; where the Ninth Circuit
had treated a decision of the California Supreme Court in denying a state habeas
petition without comment or citation as on the merits, the Supreme Court said that if the
appearance of "on the merits' does not automatically warrant a holding that a filing was
timely, the absence of those words could not automatically warrant such a holding;
concurring in the judgment, Stevens, J. wrote that the Court should endorse the Ninth
Circuit presumption that a ruling on the merits, simpliciter, means that the state court
has concluded that a habeas petition was timely).

Carey v. Saffold, 536 U.S. 214 (2002) (holding that (1) asused in 28 U.S.C. §
2244(d)(2), “pending” covers time between lower state court’s decision and filing
notice of appeal to higher state court; and (2) same “pending” rule appliesto
Cadlifornia s unique collateral review system, even though that system involves not
notice of appeal but filing within “reasonable time” of further original state habeas
petition in higher court; rejecting contention that state petition is not “pending” during
interval between lower court’s entry of judgment and timely filing of notice of appeal
In next court as being inconsistent with ordinary meaning of “pending,” which meansin
present context, until completion of collateral review process; remanding to Ninth
Circuit to reconsider timeliness issue, with instructions to evaluate any special
conditions justifying petitioner’ s delay in filing in state court and any other relevant
considerations).
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Ninth Circuit:

Bennett v. Mueller, 322 F.3d 573 (9th Cir.) (holding that California Supreme Court’s
denial of state court habeas petition “on the merits and for lack of diligence” in reliance
onInre Clark, 5 Cal. 4th 750, 855 P.2d 729, 21 Cal. Rptr. 2d 509 (1993), and Inre
Robbins, 18 Cal. 4th 770, 959 P.2d 311, 77 Cal. Rptr. 2d 153 (1998), for untimeliness
constituted an independent state ground; reversing on issue whether state ground was
adequate and remanding for district court to reconsider thisissue with the ultimate
burden of proof on state; stating that on this record, the court could not conclude that
Californiahad regularly and consigently applied untimeliness bar in habeas cases),
cert. denied, 540 U.S. 938 (2003).

Rossv. Craven, 478 F.2d 240 (9th Cir. 1973) (stating California Supreme Court’s
disposition of petition on the merits ends state habeas attack).

California Supreme Court:

Inre Seele 32 Cal. 4th 682, 85 P.3d 444, 10 Cal. Rptr. 3d 536 (2004) (holding that
those who seek discovery under Penal Code § 1054.9 because they are preparing to file
or have filed a petition for writ of habeas corpus challenging ajudgment of death or life
without the possibility of parole should generally first make the discovery motion in the
trial court that rendered the judgment and that after the trial court has ruled, either party
may challenge that ruling by a petition for writ of mandate in the California Court of
Appeal; aso holding that discovery includes, and is limited to, specific materials the
prosecution or law enforcement authorities involved in the case currently possess that
defendant can show fall into any of these categories. (1) materials the prosecutor
provided at time of trial but have since become lost to defendant, (2) materials the
prosecution should have provided at time of trial, or (3) materials defendant would
have been entitled to at time of trial had defendant specifically requested them.

Inre Sanders, 21 Cal. 4th 697, 981 P.2d 1038, 87 Cal. Rptr. 2d 899 (1999) (explaining
timeliness requirements of Clark, Robbins, and Gallego; addressing whether
abandonment by counsel can be “good cause” to excuse substantial delay in filing a
state habeas petition).

In re Johnson, 19 Cal. 4th 447, 957 P.2d 299, 75 Cal. Rptr. 878 (1998) (discussing
burden of proof and standard of review applied to referee’ s findings).

Inre Gallego, 18 Cal. 4th 825, 959 P.2d 290, 77 Cal. Rptr. 2d 132 (1998) (concluding a
denial of arequest for investigative funds is reevant to determining when a petitioner
should have known of information supporting a claim and, therefore, may be grounds
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for establishing absence of substantial delay pursuant to Timeliness Standard 1-1.2).

In re Robbins, 18 Cal. 4th 770, 959 P.2d 311, 77 Cal. Rptr. 2d 153 (1998) (analyzing
timeliness of habeas petition for (1) absence of substantial delay; (2) good causeto
justify substantial delay; and (3) under Clark standards; finding no substantial delay
where claims filed within a reasonable time after discovering prosecution allegedly lied
about discovery, withheld impeaching evidence, and solicited/promoted alleged

fal se/perjured testimony).

InreRoss, 10 Cal. 4th 184, 892 P.2d 1287, 40 Cal. Rptr. 2d 544 (1995) (stating
supreme court will ask referee to make findings of fact only, not resolve legal issues
arising from facts), cert. denied, 516 U.S. 1051 (1996).

Inre Carpenter, 9 Cal. 4th 634, 889 P.2d 985, 38 Cal. Rptr. 2d 665 (stating California
Constitution article VI, § 10 grants concurrent subject matter jurisdiction to courtsin
death penalty proceedings; habeas jurisdiction granted to court where first filing
occurs), cert. denied, 516 U.S. 981 (1995).

In re Sassounian, 9 Cal. 4th 535, 887 P.2d 527, 38 Cal. Rptr. 2d 665 (1995) (stating
habeas petitioner has burden of proving facts by a preponderance of the evidence).

InreHarris, 5 Cal. 4th 813, 855 P.2d 391, 21 Cal. Rptr. 2d 373 (1993) (stating, in non-
capital case, where issue was available on direct appeal, habeas review isavailable only
where claimed constitutional error is both clear and fundamental and strikes at heart of
trial process).

InreClark, 5 Cal. 4th 750, 855 P.2d 729, 21 Cal. Rptr. 2d 509 (1993) (creating
“fundamental miscarriage of justice” exception to 1993 Timeliness Standards on
successive or untimely capital petitions).

Inre Jackson, 3 Cal. 4th 578, 835 P.2d 371, 11 Cal. Rptr. 2d 531 (1992) (holding
referee’ s findings of fact given great weight when supported by substantial evidence
but not binding), cert. denied, 508 U.S. 941 (1993).

People v. Gonzalez, 51 Cal. 3d 1179, 800 P.2d 1159, 275 Cal. Rptr. 729 (1990)
(limiting discovery in apost conviction proceeding to verified primafacie claims;
stating a criminal judgment may be collaterally attacked on the basis of newly
discovered evidence only if the new evidence casts fundamental doubt on the accuracy
and reliability of the proceedings. To undermine a penalty judgment, the evidence
must so clearly change the balance of aggravation against mitigation that its omission
more likely than not atered the outcome), cert. denied, 502 U.S. 835 (1991).
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In re Sankewitz, 40 Cal. 3d 391, 708 P.2d 1260, 220 Cal. Rptr. 382 (1985) (involving
writ where counsel discovered facts that formed the basis of a juror misconduct claim
but waited nearly one and one half years to file the petition; permitting petitioner to file
habeas with direct apped but warning that in the future petitions should befiled as
promptly as circumstances allow even if prior to direct appeal).

Inre Serling, 63 Cal. 2d 486, 407 P.2d 5, 47 Cal. Rptr. 205 (1965) (denying habeas
petition based upon fourth amendment violation).

In re Jackson, 61 Cal. 2d 500, 393 P.2d 420, 39 Cal. Rptr. 220 (1964) (holding habeas
corpus available for showing of reversible error established by subsequent caselaw).

Inre Horowitz, 33 Cal. 2d 534, 203 P.2d 513 (1949) (stating policy to deny application
for habeas corpus when grounds either presented in an earlier petition or known at time
earlier petition submitted).

California Statutes:

Cal. Congt. art. VI, 8 10 (providing that habeas corpus jurisdiction is vested in supreme
court, courts of apped, and superior courts).

Cal. Gov't Code 8§ 68660, et seg. (West Supp. 2006) (providing for California Habeas
Corpus Resource Center).

Cal. Penal Code § 1054.9. (West Supp. 2006) (providing for access to discovery
materials in specified circumstances).

Cal. Penal Code § 1473, et seqg. (West 2000 and West Supp. 2006) (providing
codification of writ provision).

Cal. Penal Code § 1475 (West 2000) (providing for subsequent habeas applications).
CaliforniaRules:

Cal. R. Ct. 4.551 (as amended and renumbered effective Jan. 1, 2002) (setting forth
habeas corpus procedure in superior court petitions).

Cal. R. Ct. 60, 60.5(b) (providing capital habeas corpus petition filing in appellate
courts).
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Cal. R. Ct. 76.6 (providing supreme court competency standards for cepital appellate
and state habeas counsel).

Sup. Ct. Palicies Regarding Cases Arising from Judgments of Death—Policy 3 (setting
forth timeliness and compensation standards for capitd habeas petitions).

Sup. Ct. Internal Operating Practices & Procedures XV (A)(2) (providing for supreme
court appointment of counsel for indigent capital habeas petitioner).

Appellate Review of Collateral Proceedings

A superior court’s order denying habeas corpus relief is not appealable. The denia of a
habeas petition can be challenged only by filing a new petition in the next higher court.
Peoplev. Griggs, 67 Cal. 2d 314, 431 P.2d 225, 61 Cal. Rptr. 641 (1967); In re Reed,
33 Cal. 3d 914, 918 n.2, 663 P.2d 216, 217 n.2, 191 Cal. Rptr. 658 (1983).

The state may appeal from an order of the superior court granting relief on a
defendant’ s petition for writ of habeas corpus. In capital cases, the appeal will lie
directly to the California Supreme Court. Cal. Penal Code § 1506.

California Supreme Court:

Inre Reed, 33 Cal. 3d, 914, 918 n.2, 663 P.2d 216, 217 n.2, 191 Cal. Rptr. 658 (1983)
(holding that petitioner challenging a denial of a habeas petition must file a new
petition in the next higher court).

Peoplev. Griggs, 67 Cal. 2d 314, 431 P.2d 225, 61 Cal. Rptr. 641 (1967) (holding that
the denial of a habeas petition can be challenged only by filing anew petition in the
next higher court).

California Statutes:

Cal. Penal Code § 1506 (West 2000) (providing procedure for habeas appeal).

CaliforniaRules:

Cal. R. Ct. 39.2 (providing for appeals and hearings in habeas matters).

78 NINTH CIRcUIT CAPITAL PUNISHMENT HANDBOOK (2006)



STATE LAW SUMMARIES. CALIFORNIA

Procedural Bar/Waiver/Exhaustion

Habeas corpus may not be used as a substitute for raising issues that should have been
raised on appeal. InreDixon, 41 Cal. 2d 756, 264 P.2d 513 (1953); Inre Harris 5 Cal.
4th 813, 855 P.2d 391, 21 Cal. Rptr. 2d 509 (1993). Similarly, contentions raised and
rejected on appeal cannot be renewed in a state habeas petition. In re Waltreus, 62 Cal.
2d 218, 397 P.2d 1001, 42 Cal. Rptr. 9, cert. denied, 382 U.S. 853 (1965).

Case law recognizes the reviewing court’ s discretion to issue awrit if it
believes an appeal is not an adequate remedy or if prompt disposition isrequired in the
interests of justice. Additionally, California Penal Code § 1475 provides for successive
applications for writ of habeas corpus if there exists “some ground not existing in fact
at the issuing of the prior writ.”

California Supreme Court:

InreHarris 5 Cal. 4th 813, 855 P.2d 391, 21 Cal. Rptr. 2d 373 (1993) (stating, in non-
capital case, where issue was available on direct appeal, habeas review isavailable only
where claimed constitutional error is both clear and fundamental and strikes at heart of
trial process).

Inre Clark, 5 Cal. 4th 750, 855 P.2d 729, 21 Cal. Rptr. 2d 509 (1993) (providing
“fundamental miscarriage of justice” exception to Timeliness Standards procedural
bar).

Inre Martin, 44 Cal. 3d 1, 744 P.2d 374, 241 Cal. Rptr. 263 (1987) (discussing rule
that petition for habeas corpus based on same grounds as previously denied petition
will be denied where change in factsor law does not substantially affect petitioner).

Inre Waltreus, 62 Cal. 2d 218, 397 P.2d 1001, 42 Cal. Rptr. 9 (holding contentions
raised and rgjected on appeal cannot be renewed in petition for habeas corpus), cert.
denied, 382 U.S. 853 (1965).

InreDixon, 41 Cal. 2d 756, 264 P.2d 513 (1953) (holding, in absence of special
circumstances, habeas corpus not available where the claimed errors could have been
but were not raised on appeal ).
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California Statutes:
Cal. Penal Code § 1475 (West 2000) (granting successive habeas applications).
CaliforniaRules:

Sup. Ct. Policies Regarding Cases Arising from Judgments of Death—Policy 3.1
(providing timeliness standards for capital habeas petitions).

Execution

CaliforniaPenal Code § 3603 requiresthat all death judgments be executed at San
Quentin State Prison. Capital male inmates are usually housed at San Quentin.
Effective January 1, 2002, the Cdifornia Legislature amended California Penal Code 8
3600 to provide that inmates who commit certain enumerated offenses while
incarcerated or order others to commit such offenses as members of a prison gang will
be housed in secure condemned inmate housing at the California State Prison in
Sacramento and that condemned inmates whose medical or menta conditions are so
critical asto endanger themselves or others may be housed at the California Medicd
Facility or other appropriate institution. Capital female inmates are held at the Central
Cdifornia Women’s Facility in Chowchilla. At least three days prior to the day of
execution, they are transferred to San Quentin.

Upon notification that the supreme court has affirmed a capital sentence on
automatic appeal, the superior court in which the conviction was rendered enters an
order establishing the day of execution and issues a warrant to the state prison warden.
The court sets the execution day between sixty and ninety days from the date of the
court’sorder. The convicting court also may issue an order and death warrant setting
the execution date between thirty and sixty days from the issuance of the order when a
death judgment remains outstanding for any reason other than pendency of an
automatic appeal. In either scenario, the prisoner may not appeal the order fixing the
time for execution. Rule 4.315 of the California Rulesof Court requires that an
execution date be set at a public court session at which the defendant and the state are
represented. The court must provide at |east ten days' notice of the hearing to the
attorney general, the digrict attorney, the defendant, defendant’ s counsel (or, if none,
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counsel who most recently represented the defendant on appeal or in postconviction
legal proceedings), and the executive director of the California Appellate Project.

The legislature amended California s Penal Code in 1992 to provide that the
death penalty can be inflicted either by lethal gas or lethal injection at the election of
the inmate; prior to that amendment, lethal gas was the method of administering the
death penalty. In 1996, the |legislature amended the code to provide for execution by
lethal injection in the event the inmate declines to elect an execution method. Although
the Ninth Circuit held that execution by lethal gaswas cruel and unusual punishment,
Fierrov. Gomez, 77 F.3d 301 (9th Cir. 1996), the U.S. Supreme Court vacated the
decision and remanded with instructions for the Ninth Circuit to consider the decision
in light of the statutory changes. See Gomez v. Fierro, 519 U.S. 918 (1996). The
Cdlifornia Supreme Court held the 1996 amended statute constitutional in People v.
Bradford, 14 Cal. 4th 1005, 929 P.2d 544, 60 Cal. Rptr. 2d 225 (1997).

California Penal Code § 3605 requires the warden to be present at the
execution. The warden also is required to invitetwo physicians, the attorney generd,
the victim' s family, and at least twelve “reputable” citizens. If the defendant requests,
the warden additionally must permit the presence of up to two spiritual counselors and
up to five relatives or friends selected by the defendant. Effective January 1, 2002, the
California Legislature amended California Penal Code § 3605 to provide that (1) no
physician or any other person invited to witness an execution, whether or not employed
by the Department of Corrections, may be compelled to attend the execution; (2) any
physician’s attendance is voluntary; and (3) any person’s refusal to attend the
execution may not be used in any disciplinary action or negative job performance
citation. The Ninth Circuit has held that a prison procedure limiting public viewing to
the time after administrators insert the 1V into the prisoner unconstitutionally regtricts
the public’s First Amendment right to view executions from the moment theinmate is
escorted into the execution chamber. California First Amendment Coalition v.
Woodford, 299 F.3d 868 (9th Cir. 2002).

United States Supreme Court:

Gomezv. Fierro, 519 U.S. 918 (1996) (vacating Ninth Circuit opinion declaring lethal
gas unconstitutional, remanding in light of amended California Penal Code § 3604
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allowing choice of method of execution and requiring death by lethal injection if
prisoner declines to choose).

Ninth Circuit:

Moralesv. Hickman, 438 F.3d 926 (9th Cir. 2006) (per curiam) (holding that digtrict
court did not abuse its discretion in modifying lethal injection protocol to give State of
Cdliforniathe option of alowing an anesthes ologist to monitor and verify that inmate
remained unconscious throughout the execution procedure).

Beardslee v. Woodford, 395 F.3d 1064 (9th Cir.) (per curiam) (denying motion for stay
of execution in § 1983 action alleging that prisoner’ s execution pursuant to California’s
lethal injection protocol would constitute cruel and unusua punishment, the court held
that given undisputed evidence that death or unconsciousnessis likely to occur prior to
administration of pancuronium bromide and lack of showing of any unique risk to him
in limited record, district court did not abuse itsdiscretion in denying preliminary
injunction; also rejecting prisoner’s First Amendment claim that administration of
pancuronium bromide would prevent him from audibly expressing his pain), cert.
denied, 125 S. Ct. 982 (2005).

Cooper v. Rmmer, 379 F.3d 1029 (9th Cir. 2004) (affirming the district court’s order
denying prisoner’s motion for preliminary injunction in his action under 42 U.S.C. 8§
1983, seeking to prevent his execution in accordance with California s lethal injection
protocol, the court held that prisoner failed to show that he was subject to an
unnecessary risk of unconstitutional pain or suffering such that his execution by lethal
injection must be restrained; noting that the Ninth Circuit had previously upheld the
constitutionality of lethal injection as a method of execution asto executionsin
Arizona, the court said that the prisoner made no case that there were material
differencesin California’s process).

California First Amendment Coalition v. Woodford, 299 F.3d 868 (9th Cir.2002)
(holding prison procedure limiting public viewing of lethal injection execution to time
after IV was inserted into condemned inmate was exaggerated, unreasonabl e regponse
to prison official’s legitimate concerns for safety of prison staff and violates public’s
First Amendment right to view executions; affirming permanent injunction prohibiting
defendants from prohibiting uninterrupted viewing of executions from moment
condemned inmate enters execution chamber until condemned inmate is declared
dead).

Fierrov. Terhune, 147 F.3d 1158 (9th Cir. 1998) (remanding to district court with
instruction to vacate prior judgment, subject to reinstatement on motion of inmate who
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has standing to challenge execution by lethal gas).

Fierrov. Gomez, 77 F.3d 301 (9th Cir.) (affirming district court ruling that execution
by lethal gasis unconstitutional), vacated and remanded, 519 U.S. 918 (1996).

California Supreme Court:

Peoplev. Bradford, 14 Cal. 4th 1005, 929 P.2d 544, 60 Cal. Rptr. 2d 225 (1997)
(holding Cdifornia Penal Code § 3604(b), as amended in 1996, condtitutional because
it permits an election by persons sentenced to death to have punishment imposed by
either lethal gas or lethal injection and provides for death by lethal injection if the
prisoner chooses not to e ect execution method).

California Court of Appeal:
Thorburn v. California Dep't of Corrections, 66 Cal. App. 4th 1284, 78 Cal. Rptr. 2d

584 (1998) (holding physician participation in executions is not unprofessional conduct
within the meaning of California Business and Professional Code).

California Statutes:

Cal. Penal Code § 1193 (West Supp. 2006) (providing for superior court order and
warrant for execution date).

Cal. Penal Code § 1227 (West 1982) (providing for superior court order on unexecuted
death judgment).

Cal. Penal Code §§ 36003607 (West 2000 and West Supp. 2006) (providing

designation of prison; delivery of female inmates; location, method, and election of
execution; witnesses to execution).

CaliforniaRules:

Cal. R. Ct. 4.315, as renumbered effective Jan. 1, 2001 (providing that execution date
set at a public court session).

Competency for Execution

Cdlifornia capital punishment law forbids execution of an insane or pregnant inmate.
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Therefore, once an execution date is set, three psychiatrists employed by the
department of corrections examine the prisoner’ s sanity and report their opinions to the
governor at least twenty days prior to the execution date.

Additionally, if at any time the prison warden believes a death-eligible
inmate is insane, the warden must notify the district attorney of the county where the
prison islocated. The district attorney then must file a petition in superior court for an
inquiry into the prisoner’ s sanity. The court isrequired to hold ajury trial on the sanity
determination.

The warden has considerable discretion to trigger an inquiry into the
prisoner’s sanity. Statelaw presumes that the warden will correctly determine whether
there is good reason to question the prisoner’ s sanity at the time the prisoner is
delivered for execution.

If the medical institution determines that the inmate is sane, it must certify
this determination to the superior court that declared the prisoner insane. Upon
receiving the certification, the court holds a bench trial to determine whether the inmate
issane. The court certifiesits sanity finding to the governor, who is required to issue
an execution warrant to the prison warden who must proceed with the execution.
However, if the judge concludes that the defendant is till insane, the court ordersthat
the prisoner be placed in the Department of Correction’s medical facility until sanity is
restored.

Three doctors examine an allegedly pregnant inmate and certify their
findings to the superior court. If the inmate is pregnant, the superior court orders the
warden to suspend the execution. Upon notification that theinmate is no longer
pregnant, the governor issues an execution warrant.

California Supreme Court:

Peoplev. Kelly, 1 Cal. 4th 495, 822 P.2d 385, 3 Cal. Rptr. 677 (stating state may not
constitutionally execute insane person), cert. denied, 506 U.S. 881 (1992).

McCracken v. Teets, 41 Cal. 2d 648, 262 P.2d 561 (1953) (stating warden is presumed
to correctly determine whether there is good reason to question prisoner’s sanity at time
of execution).
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California Statutes:

Cal. Penal Code § 3700.5 (West 2000) (providing sanity investigation of al persons
sentenced to death, report to governor, warden, counsel).

Cal. Penal Code § 3701 (West 2000) (providing warden’s natice to district attorney
upon good cause; jury trial).

Cal. Penal Code 8§ 3702 (West 2000) (providing hearing, subpoena power).

Cal. Penal Code § 3703 (West 2000) (providing commitment to medical facility upon
verdict).

Cal. Penal Code § 3704 (West 2000) (providing certification if sanity recovered,
hearing, governor’s warrant).

Cal. Pena Code 88 3705-06 (West 2000) (providing procedures wheninmate is
pregnant).

Stays of Execution

The statutorily-mandated appeal automatically stays ajudgment of death. Once the
court has affirmed the judgment on direct appeal, a date for execution of ajudgment of
death may be set only a a public hearing, and all interested parties must be given at
least ten days’ notice prior to the hearing. Cal. R. Ct. 4.315(a).

If the supreme court affirms a judgment and sentence of death, the superior
court may, on its own motion, and shall, on the motion of the district attorney, set an
execution date. The date of execution must be at least sixty, but not more than ninety,
days after the date of the order. If the direct appeal is no longer pending and the
judgment of death remains valid but has not been executed, on the motion of the district
attorney, the trial court shall set a date for the execution of the judgment of death at
least thirty, but not more than sixty, days after the date of the order. Cal. Pena Code
81227. Alternatively, thetrial court may set an execution date on its own motion. An
order fixing the time for execution of a death judgment isnot an appedable order. Cal.
Penal Code 8§ 1193, 1227.

The supreme court has authority to stay an execution upon a motion
submitted in connection with a petition for writ of habeas corpus or to permit certiorari
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review by the U.S. Supreme Court. The prison warden also may stay an execution
upon cause to believe the inmate isinsane or pregnant. Finally, the governor has the
power to grant a stay in connection with clemency proceedings. However, if the
governor grants areprieve and then denies clemency, the execution must be carried out
on the day immediately after the period of the say without further judicial proceedings.

California Statutes:

Cal. Penal Code § 1193 (West Supp. 2006) (setting execution date; order fixing time
for execution of a death judgment is not an appeal able order).

Cal. Penal Code § 1227 (West 1982) (providing if direct appeal is no longer pending
and judgment of death remains vaid but has not been executed, on motion of district
attorney, trial court shall set a date for execution of judgment of death at least thirty,
but not more than sixty, days after date of order; order fixing time for execution of
death judgment is not an gppealable order).

Cal. Penal Code § 1227.5 (West 1982) (setting execution after governor’s reprieve or
denial of clemency).

Cal. Penal Code § 1243 (West Supp. 2006) (providing stay of death judgment on appeal
to supreme court).

Cal. Penal Code § 3700 (West 2000) (providing for executive clemency, governor’s
power to stay execution; no stay unless appeal istaken).

CaliforniaRules:

Cal. R. Ct. 30.2(b), (d) (providing stay of judgment on gppeal to supreme court).

Cadl. R. Ct. 4.315(a) (providing that once judgment is affirmed on direct appeal, date for
execution for judgment of death may be set only at public hearing, and al interested
parties must be given at least ten days notice prior to hearing).

Sup. Ct. Palicies Regarding Cases Arising from Judgments of Death—Policy 1
(addressing stay of execution related to habeas corpus petition and Supreme Court
certiorari proceedings).

Sup. Ct. Internal Practices & Procedures X1V (F) (requiring supreme court to rule on
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stays of execution at weekly meetings).

Clemency Procedures

The California Constitution grants clemency power to the governor subject to
application procedures provided by statute. In capital cases, the governor’'s power is
entirely discretionary. Section 1218 of the California Penal Code requires a court that
imposed a death judgment automatically to transmit to the governor a copy of the
judgment, conviction, and record.

The governor may seek the assistance of the Board of Prison Terms, which
comprises nine commissioners appointed by the governor with senate confirmation, to
investigate and report on clemency applications. The Board has broad |atitude to
conduct a complete investigation. In addition to reviewing the record, the
commissioners may take testimony and examine witnesses. Both the governor and the
Board of Prison Terms may request the prosecutor and the trial court to furnish
statements of fact, grounds, and recommendations for granting or denying clemency. If
an applicant is atwice-convicted felon, California Penal Code 8§ 4802 requires the
governor to refer the matter to the Board of Prison Terms for recommendation.

The Board of Prison Terms may also initiate clemency proceedings without
receiving an application. Under California Penal Code § 4801, the Board may report to
the governor the names of any persons it recommends to receive clemency. If the
Board of Prison Terms recommends relief in favor of the applicant, or if the governor
independently choosesrelief in favor of an applicant, the supreme court also submits a
recommendation on the application. A favorable supreme court recommendation
requires the endorsement of four justices. Although a favorable supreme court
recommendation normally is required for the governor to grant clemency to atwice-
convicted felon, since 1996, this limitation on the governor’s power no longer applies
to capital defendants.

The supreme court is statutorily required to review any application receiving
afavorable recommendation by the Board of Prison Termsin addition to any
application specialy referred by the governor.

At the beginning of every legidlative session, the governor must provide the
legislature with an accounting of any reprieve, commutation, or pardon, including the
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name of the person, the crime, and the date of clemency.

United States Supreme Court:

Shick v. Reed, 419 U.S. 256 (1974) (defining pardoning powers as intending to include
powers to commute sentences on conditionsthat do not offend the Constitution).

California Supreme Court:

Inre Collie, 38 Cal. 2d 396, 240 P.2d 275 (1952) (stating governor’s power includes
conditional pardon), cert. denied, 345 U.S. 1000 (1953).

California Statutes:
Cal. Const. art. V, 8 8 (providing for governor’s clemency power).
Cal. Penal Code § 1218 (West 1982) (providing for statement transmitted to governor).

Cal. Penal Code § 1219 (West 1982) (providing for opinion of supreme court justices
and attorney general on satement).

Cal. Penal Code 8 4800, et seq. (West 2000) (providing procedure for consideration of
clemency applications).

Cal. Penal Code § 4852.01(d) (West 2000) (omitting capitd defendants from prisoners
subject to § 4852.16).

Cal. Penal Code § 4852.16 (West 2000) (limiting governor’s power where defendant
twice convicted of afdony).

Cal. Penal Code § 4850, et seg. (West 2000) (providing duties of supreme court
regarding clemency applications).

Cal. Penal Code 8§ 5075 (West 2000) (providing for Board of Prison Terms).
CaliforniaRules:

Sup. Ct. Internal Practices & Procedures X1V (A) (providing procedure for supreme
court clemency recommendation).
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History

IDAHO

Prior to 1973, Idaho’ s sentencing statutes provided for either a sentence of death or life
imprisonment for capital offenses. In 1973, in response to Furman v. Georgia, 408 U.S.
238 (1972), the Idaho legislature amended the capital sentencing law to make the death
penalty mandatory for all first degree murder convictions, in an attempt to eliminate
any discretion on the part of the sentencer. The legislature also transferred the role of
sentencing from the jury to the court.

In 1977, after mandatory death sentences were held unconstitutional in
Woodson v. North Carolina, 428 U.S. 280 (1976), the Idaho legislature amended the
sentencing statute to require the court to conduct a sentencing hearing at which all
relevant information on aggravation and mitigation is presented prior to the court’s
determination of whether the death penalty should be imposed. In addition, the
statutory scheme provides for mandatory review of all death sentences by the Idaho
Supreme Court.

In 2003, in response to Ring v. Arizona, 536 U.S. 584 (2002) (see §4.6.1.),
the Idaho legislature amended the sentencing statute to provide that a sentencing
proceeding be conducted before ajury unless thejury is waived by the defendant with
the prosecuting attorney’s consent (Idaho Code 8§ 19-2515).

United States Supreme Court:

Ring v. Arizona, 536 U.S. 584 (2002) (holding that capital defendants are entitled to
jury determination of any fact on which legislature conditionsincreasein their
maximum punishment).

Woodson v. North Carolina, 428 U.S. 280 (1976) (declaring mandatory death
sentences unconstitutional).

Furman v. Georgia, 408 U.S. 238 (1972) (holding unguided discretionary sentencing
unconstitutional).
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Idaho Supreme Court:

Sate v. Osborn, 102 Idaho 405, 631 P.2d 187 (1981) (stating that § 19-2827 mandates
supreme court examine not only sentence but procedure followed in imposing sentence
regardless of whether an appeal taken).

State v. Lindquist, 99 Idaho 766, 768, 589 P.2d 101, 103 (1979) (holding 1977

amendment to unconstitutional death penalty statute did not apply retroactively to
defendant).

|daho Statutes:

Idaho Code § 18-4004 (2004) (providing death or life imprisonment for first degree
murder) (defining first degree murder).

Idaho Code § 19-2515 (2004) (providing for sentencing hearing for aggravation and
mitigation evidence).

Idaho Code § 19-2827 (2004) (requiring automatic review of all death sentences by
Idaho Supreme Court).

Capital Offenses

Section 18-4004 of the Idaho Code, as amended in 2003, provides that every person
convicted of first degree murder must be sentenced to death or afixed life sentence.
Idaho also permits the imposition of a death sentence for first degree kidnaping or
perjury resulting in the execution of an innocent person. Prasecution for the death
penalty for the latter crimes, however, israrely, if ever, pursued.

In 2003, following the decision in Atkinsv. Virginia, 536 U.S. 304 (2002)
(see § 1.6), the ldaho legidature enacted Idaho Code § 19-2515A, which prohibits the
execution of the mentally retarded. “Mentally retarded” isdefined as significantly
subaverage genera intellectual functioning, which in turnisdefined asan 1.Q. of 70 or
below. The significantly subaverage general intelligence functioning must be
accompanied by significant limitations in adaptive functioning and both must have had
an onset before age 18.

Section 19-2515A of the Idaho Code provides that in any case where the
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state has provided notice of an intent to seek the death penalty and where the defendant
intends to claim he or she is mentally retarded, the defendant must give notice of such
intention at least 90 before trial. On receipt of such notice the court must conduct a
hearing promptly. If the court finds by a preponderance of the evidence that the
defendant is mentally retarded, the death penalty may not be imposed.

United States Supreme Court:

Roper v. Smmons, 543 U.S. 551 (2005) (holding that the Eighth and Fourteenth
Amendments forbid imposition of the death penalty on offenders who were under the
age of 18 when their crimes were committed).

Atkinsv. Virginia, 536 U.S. 304 (2002) (holding tha executing the mentally retarded
violates the Eighth Amendment’s prohibition against cruel and unusual punishment).

|daho Statutes:

Idaho Code § 18-4003 (2004) (defining first degree murder).

Idaho Code § 18-4004 (2004) (providing death penalty or life imprisonment for first
degree murder).

Idaho Code § 18-4502 (2004) (defining first degree kidnaping).

Idaho Code § 18-4504 (2004) (providing death sentence for first degree kidnaping
unless kidnaped person liberated unharmed).

Idaho Code § 18-5411 (2004) (providing death penalty for perjury resulting in
execution of innocent person).

Idaho Code § 19-2515A (2004) (prohibiting execution of mentally retarded person).

Representation in Capital Case

|daho defendants have a statutory right to counsel during trial and appeal. Death-
sentenced defendants also have the right to appointed counsel for representation during
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their first postconviction relief proceeding. At the time the district court imposesa
death sentence, it also appoints at |east one attorney, other than trial counsel, for
postconviction relief representation. Appointed counsel may also handle a defendant’s
appeal.

At thetrial stage, the public defender represents indigent defendants. If the
county does not have a public defender, contract attorneys provide representation. The
amount of compensation paid to contract attorneys depends upon the complexity of the
case.

In 1998, the Idaho legislature passed the State Appellate Public Defender Act
to aleviate the fiscal burden of an indigent’s legal representation on appeal. The
appellate defender, appointed by the governor, provides representation for death-
sentenced indigent defendants during their criminal appeals and postconviction relief
proceedings. The act also created the capital crimes defensefund. Appellate defender
representation is available only to counties who are members of this fund.

Also in 1998, the Idaho Supreme Court adopted Rule 44.3, which establishes
standards for the qualification of appointed counsel in capital cases at all stages of
representation. The rules went into effect on January 2, 2001.

Idaho Supreme Court:

Porter v. State, 139 Idaho 420, 80 P.3d 1021 (2003) (holding in capital case that fact
that defendant’'s counsel during hisfirst post-conviction proceedings was different from
trial counsel satisfied requirement that he be afforded ability to consult with different
counsel on appeal; also holding that claims of prosecutorial misconduct and
ineffectiveness of counsel could not be raised on third post-conviction proceeding.

|daho Statutes;

Idaho Code § 19-106 (2004) (providing that defendant entitled to counsel in criminal
actions).

Idaho Code § 19-852 (2004) (providing for indigent defendant’ s entitlement to
counsel).

Idaho Code § 19-860 (2004) (providing for establishment of county public defender’s
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office; representation and compensation by contract attorney).
Idaho Code § 19-863A (2004) (creating capital crimes defense fund).
Idaho Code § 19-867-872 (2004) (providing State Appellate Public Defender Act).

Idaho Code § 19-2719A (2004) (requiring court inquiry at sentencing into need for new
postconviction counsd).

Idaho Code § 19-4904 (2004) (providing for district court’ s authority to appoint
counsel for defendants for postconviction relief representation).

Idaho Rules:;

Idaho Crim. R. 44 (providing criminal defendant’s right to assignment of counsel).

Idaho Crim. R. 44.2 (requiring sentencing judge to appoint at least one attorney, other
than trial counsel, for postconviction representation).

Idaho Crim. R. 44.3 (establishing competency standards for appointed capital defense
counsel).

Trial of Capital Offenses

Idaho’ strid court of general jurisdiction isthedistrict court. This court exercises
original jurisdiction over civil and criminal cases, including felonies, postconviction
applications, and habeas corpus petitions.

Idaho’ s capital offense trials proceed in two steps: a guilt phase and a
sentencing phase. Prior to 2003, if the jury convicted a defendant of acapital crimein
the guilt phase, the court held a sentencing hearing and determined whether the death
sentence should be imposed

In Ring v. Arizona, 536 U.S. 584 (2002) the Supreme Court held that capital
defendants are entitled to ajury determination of any fact on which the legislature
conditions an increase in their maximum punishment. See 8 4.6.1. In 2003, the Idaho
legislature amended Idaho Code 8§ 19-2515 to comply with Ring. The statute now
provides that, where a notice of intent to seek the death pendty was filed as provided in
Idaho Code § 18-4004A, and where aguilty pleaor verdict isentered, the special
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sentencing phase of afirst degree murder case must be conducted before ajury unless
ajury trial was waived by the defendant with the prosecuting atorney’ s consent. See
discussion below “Capital Sentencing, Penalty Hearing.”

United States Supreme Court:

Schriro v. Summerlin, 542 U.S. 348 (2004) (holding that Ring v. Arizona did not apply
retroactively to cases already final on direct review; also holding that (1) that the Ring
decision is properly classified as procedural, rather than substantive; and (2) the Ring
rule does not fall under the second exception under Teague for watershed rules of
criminal procedure).

Ring v. Arizona, 536 U.S. 584 (2002) (holding that capital defendants are entitled to
jury determination of any fact on which legislature conditions increasein their
maximum punishment; also holding that Walton v. Arizona, 497 U.S. 639 (1990) and
Apprendi v. New Jersey, 530 U.S. 466 (2000) are irreconcilable and overruling Walton
to extent that it allowed sentencing judge, sitting without jury, to find aggravating
circumstance necessary for imposition of death penalty).

Ninth Circuit:

Hoffman v. Arave, 236 F.3d 523 (9th Cir. 2001) (declining to engage in a participatory
overruling and holding that Walton v. Arizona forecloses Hoffman' s Apprendi-based
challenge to Idaho’ s capital sentencing scheme; but see Judge Pregerson’s dissent
holding that 1daho’ s sentencing scheme is unconstitutional in light of Apprendi but
harmless error under in this case).

Idaho Supreme Court:

Sate v. Hoffman, 142 Idaho 27, 121 P.3d 958 (2005) (rejecting the contention that
Schriro v. Summerlin, 542 U.S. 348 (2004), was not applicable to 1daho cases).

Porter v. Sate, 140 Idaho 780, 102 P.3d 1099 (2004) (reversing an order that had
granted a petition for post-conviction relief in a capital case based on the retroactive
application of Ring v. Arizona, the court rejected petitioner’ s contention that 1daho
should apply a more lenient standard of retroactively to Ring than did the Supreme
Court in Schriro v. Summerlin), cert. denied, 125 S. Ct. 2967 (2005).
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|daho Statutes:

Idaho Cong. art. |, 8 7 (1982) (providing right to jury trial).

Idaho Code § 18-4004A (2004) (requiring prosecutor to provide notice of intent to
seek death penalty within 30 days of entry of plea; requiring notice to contain list of
statutory aggravating circumstances on which state will rely; providing that jury be
informed at start of jury selection if death pendty is not sentencing option).

Idaho Code § 19-2515(3)(a) (2004) prohibiting imposition of death sentence without
notice of intent).

Idaho Rules:;

Idaho Crim. R. 31 (requiring unanimous verdict).

Capital Sentencing

Penalty Hearing

In 2003 the Idaho legislature amended the statutory scheme in response to the decision
of the Supreme Court in Ring v. Arizona, 536 U.S. 584 (2002). See § 4.6.1for a
discussion of Ring.

Formerly, the court heard all relevant evidence and arguments of counsel in
aggravation and mitigation of the offense without jury participation. As amended in
2003, Idaho Code § 19-2515 provides that if a person isfound guilty of first degree
murder, whether by acceptance of aguilty plea, by ajury verdict, or by the court sitting
without ajury, and if anotice of intent to seek the death penalty was filed, a specid
sentencing proceeding must be conducted before ajury unlessajury trial iswaived
with the prosecutor’ s consent. If the defendant’ s guilt was determined by ajury verdict,
the same jury must hear the specid sentencing proceeding unlessit isimpractical to
reconvene the same jury due to an insufficient number of jurors. If aspecial sentencing
proceeding is conducted before a newly impaneled jury, the state and defense may
present evidence to inform the jury of the nature and circumstances of the murder.

Section 19-2515, as amended in 2003, providesthat a sentence of death
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cannot be imposed unless the jury, or the court if ajury iswaived, finds beyond a
reasonable doubt at |east one statutory aggravating circumstance. Where a statutory
aggravating circumstance is found, the defendant must be sentenced to death unless
mitigating circumstances are found to be sufficiently compelling that the death penalty
would be unjust. The jury must not direct imposition of adeath sentence unlessit
unanimously finds at least one statutory aggravating circumstance and unanimously
determines the death penalty should be imposed. If the jury finds the existence of a
statutory aggravating circumstance and no mitigating circumstances, the defendant will
be sentenced to death by the court.

The jury must return a special verdict stating whether the aggravating
circumstances were proven beyond a reasonable doubt, and if so, when weighed against
the aggravating circumstance, whether there are mitigating circumstances that are
sufficiently compeling that the death pendty would be unjust.

If ajury trial was waived, the court must make written findings regarding
any aggravating and mitigating factors it considers at the sentencing hearing. If the
court findsthat mitigating circumstances compel alife sentence, it must detail this
finding in writing.

At the sentencing hearing all relevant evidence in aggravation and mitigation
isadmissible. Disclosure of evidence to be relied on must be made in accordance with
Idaho Criminal Rule 16.

United States Supreme Court:

Lankford v. Idaho, 500 U.S. 110 (1991) (holding death sentence unconstitutional where
state did not seek death penalty but trial court imposed it after a sentencing hearing in
which the parties argued over concurrent or consecutive sentences).

Idaho Supreme Court:

Satev. Fetterly, 137 Idaho 729, 52 P.3d 874 (2002) (noting that Ring v. Arizona
appearsto invalidate Idaho’ s death penalty scheme, which to thistime has alowed the
sentencing judge to make factual findings of the aggravating factors necessary to the
imposition of a death sentence, while Ring requires those factual findings to be made
by ajury; vacating death sentence and remanding to district court for resentencing
following appeal of death sentence and petition for postconviction review).
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Sate v. Hairston, 133 Idaho 496, 988 P.2d 1170 (1999) (holding tria court did not
violate United States or 1daho constitutions by refusing to appoint a mitigation
specialist).

Satev. Creech, 132 Idaho 1, 966 P.2d 1 (1998) (holding no double jeopardy when trial
court changed its findings at resentencing, when death sentence imposed at initial
sentencing), cert. denied, 526 U.S. 1147 (1999).

Sate v. Charboneau, 116 Idaho 129, 774 P.2d 299 (holding district court must weigh
all mitigating factors against each aggravating factor; mitigating circumstances must
outweigh each aggravating factor), cert. denied, 493 U.S. 922 (1989), overruled on
other grounds, Sate v. Card, 121 Idaho 425, cert. denied, 506 U.S. 915 (1992).

|daho Statutes:

Idaho Code § 19-2515 (2004) (providing for capital sentencing procedure; requiring
written findings of aggravation and/or mitigation; listing aggravating factors; requiring
finding of at least one aggravating factor beyond a reasonable doubt; providing for
presentence report only when no statutory aggravating circumstance is proven beyond
reasonable doubt or when no special sentencing proceeding is held; providing for
impanelment of new jury in some circumstances).

Idaho Code § 18-4505 (2004) (defining capital sentencing procedure for first degree
kidnaping).

Idaho Rules:
Idaho Crim. R. 33.1 (defining court procedure in capital sentencing hearing).

Idaho Crim. R. 33.2 (requiring report on defendant’ s background).
Aggravating Circumstances

Idaho Code § 19-2519(9) specifiesten aggravating circumstances for first degree
murder, one of which must be found beyond a reasonable doubt to sustain a sentence of
death. These circumstances are as follows:

(1) defendant had a prior conviction of murder;

(2) defendant also committed another murder at the same time as the instant

murder;
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(3) defendant knowingly created agreat risk of death to many persons,

(4) defendant committed murder for remuneration, promise of remuneration,

or defendant employed another to commit the murder for remuneration or

promise of remuneration;

(5) murder was especially heinous, atrocious or cruel, manifesting

exceptional depravity;

(6) murder, or circumstances surrounding its commission, exhibited

defendant’ s utter disregard for human life;

(7) defendant committed murder in perpetration or attempted perpetration of

arson, rape, robbery, burglary, kidnaping, or mayhem and defendant killed,

intended akilling, or acted with reckless indifference to human life;

(8) by prior conduct or in murder at hand, defendant exhibited propendty to

commit murder which will probably constitute continuing threat to society;

(9) defendant committed murder of a peace officer, executive officer, officer

of the court, judicial officer, or prosecuting attorney because of the exercise

of official duty;

(10) defendant committed murder of awitness or potential withessin a

criminal or civil legal proceeding because of such proceeding.

Aggravating circumstances for first degree kidnaping are codified at |daho
Code § 18-4505.

In 2003, the Idaho legislature amended Idaho Code 8§ 19-2515 in response to
decision of the Supreme Court in Ring v. Arizona, 536 U.S. 584 (2002), in which the
Supreme Court held that capital defendants are entitled to a jury determination of any
fact on which the legislature conditions an increase in their maximum punishment. See
§4.6.1. Section 19-2515(8) of the Idaho Code, as amended in 2003, provides that the
jury must return a special verdict stating whether each statutory aggravating
circumstance alleged has been proven beyond areasonable doubt, and if so, whether all
mitigating circumstances, when weighed against the aggravating circumstance, are
sufficiently compeling that the death penaty would be unjust. If ajury trial has been
waived, the court must make written findings setting forth any statutory aggravating
circumstance found beyond a reasonable doubt, any mitigating circumstance
considered, and, after weighing the mitigating circumstances against each statutory
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aggravating circumstance, whether mitigating circumstances are found to be
sufficiently compedling that the death penaty would be unjust.

United States Supreme Court:

Aravev. Creech, 507 U.S. 463 (1993) (holding aggravating factor “utter disregard for
human life” is constitutional as narrowed by the Idaho Supreme Court in Osborn).

Ninth Circuit:

Leavitt v. Arave, 383 F.3d 809 (Sth Cir. 2004) (per curiam) (holding that aggravating
circumstance that murder was “especially heinous, atrocious or cruel, manifesting
exceptional depravity” was not unconstitutionally vague where the Idaho Supreme
Court construed the aggravator by relying in part on the limiting construction given to
similar language by other states), cert denied, 125 S. Ct. 2540 (2005).

Idaho Supreme Court:

Sate v. Hairston, 133 Idaho 496, 988 P.2d 1170 (1999) (declining to address
challenges to two of four aggravators found by sentencer where sentencer had found
that mitigating factors did not outweigh any of the four found aggravating
circumstances).

Sate v. Wood, 132 Idaho 88, 967 P.2d 702 (1998) (holding g(7) (presently codified as
h(7)) aggravating factor not overbroad or arbitrary; g(7) (presently codified as h(7))
factor conditutional notwithstanding that it duplicates an element of first degree murder
in § 18-4003), cert. denied, 526 U.S. 1118 (1999).

Sate v. Charboneau, 116 Idaho 129, 774 P.2d 299 (holding g(5) and g(6) (presently
codified as h(5) and h(6)) not duplicative aggravating factors), cert. denied, 493 U.S.
922 (1989), overruled on other grounds, State v. Card, 121 Idaho 425, cert. denied, 506
U.S. 915 (1992).

Sate v. Svak, 105 Idaho 900, 674 P.2d 396 (1983) (stating court need not apply
beyond a reasonable doubt standard to weighing aggravating circumstances againgt
mitigating circumstances), cert. denied, 468 U.S. 1220 (1984).

Sate v. Creech, 105 Idaho 362, 670 P.2d 463 (1983) (holding list of statutory
aggravating factors not exclusive, but decision to impose death must be based on
finding at least one statutory factor), cert. denied, 465 U.S. 1051 (1984).
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Sate v. Osborn, 102 Idaho 405, 631 P.2d 187 (1981) (holding (g)(6) (presently codified
as h(6)) statutory aggravating factor “ utter disregard” interpreted as “ cold-blooded,
pitiless slayer,” constitutional; (g)(5) (presently codified as h(5)) aggravating factor, as
defined, dso constitutional).

|daho Statutes;

Idaho Code § 18-4505(6) (2004) (setting forth five aggravating circumstances for first
degree kidnaping).

Idaho Code § 19-2515(9) (2004), as amended by 2005 Id. Laws, ch. 152, 81
(enumerating aggravating circumstances for first degree murder).

Mitigating Circumstances

The Idaho capital sentencing statute enumerates no mitigating factors, reflecting the
unlimited mitigation provision endorsed in Eddings v. Oklahoma, 455 U.S. 104 (1982).
Section 19-2515 of the Idaho Code specifies that the jury, or the court if ajury trial is
waived, should consider only “relevant” mitigating circumstances. The Idaho Supreme
Court has held that § 19-2515 encompasses not only the defendant’ s conduct and
circumstances surrounding the commission of the crime but a so the conduct and
character of the defendant as an individual apart from thecrime. These factors may
include defendant’ s background, age, upbringing, and environment, as well as any
other considerations appropriate to a determination of the degree of defendant’s
culpability.

United States Supreme Court:

Eddings v. Oklahoma, 455 U.S. 104 (1982) (requiring mitigating evidence in capital
sentencing).

Idaho Supreme Court:

Sate v. Row, 131 Idaho 303, 955 P.2d 1082 (holding when one statutory factor
outweighs al mitigating factors, court not required to perform weighing against other
established aggravating factors), cert. denied, 525 U.S. 967 (1998).
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Sate v. Charboneau, 116 Idaho 129, 774 P.2d 299 (holding district court must weigh
all mitigating factors against each aggravating factor; mitigating circumstances must
outweigh each aggravating factor), cert. denied 493 U.S. 922 (1989), overruled on
other grounds, Sate v. Card, 121 Idaho 425, cert. denied, 506 U.S. 915 (1992).

Svak v. Sate, 112 Idaho 197, 731 P.2d 192 (holding that resentencing trial judge must
permit defendant to introduce new mitigating evidence, including evidence of events
taking place after first sentencing), cert. denied, 516 U.S. 1095 (1996).

Sate v. Creech, 105 Idaho 362, 670 P.2d 463 (1983) (holding that judge not required to
reference each circumstance of mitigation in its findings when imposing death
sentence), cert. denied, 465 U.S. 1051 (1984).

Sate v. Owen, 73 Idaho 394, 253 P.2d 203 (1953) (interpreting § 19-2515 to
encompass defendant’ s character and background as possible mitigating factors).

|daho Statutes;

Idaho Code § 19-2515(5) (2004) (requiring hearing considering all relevant aggravating
and mitigating circumstances).

Appellate Review of Capital Sentences

The Idaho Supreme Court hears all gppeals of trial court determinationsin death
penalty cases. The state court of appeals lacks the jurisdiction to hear cases involving
extraordinary writs or capital appeals.

The supreme court consders the mandatory sentencing review and direct
appedl, if any, in a consolidated proceeding. If the defendant seeks postconviction
relief, the court also considers any appeal of the district court’s denial of such relief ina
consolidated proceeding. Section 19-2719 of the Idaho Code provides special
procedures for appeals and petitions for postconviction relief in death penalty cases.
Section 19-2827 provides the procedures for the supreme court’s mandatory sentencing
review.

The defendant has forty-two days from the filing of the death warrant to file a
direct appeal. The supreme court initiates mandatory sentencing review upon receipt of
thetrial transcript. The parties have aright to brief submission and oral argument. On
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mandatory review, the supreme court must determine: (1) whether the death sentence
was imposed under passion or prejudice, or arbitrarily; (2) whether the record supports
afinding of a statutory aggravating factor; and (3) whether the death sentenceis
excessive. By considering these factors, the Idaho Supreme Court reviews the
imposition of a death sentence for constitutional error.

The supreme court may either affirm the death sentence, remand for
resentencing by the district court, or remand for a new trial.

Ninth Circuit:

Beamv. Paskett, 3 F.3d 1301, 1306-07 (9th Cir. 1993) (holding supremecourt is
deemed to have implicitly reviewed imposition of death sentence for certain
constitutional error even though defendant did not raise claims with specificity on
appeal to supreme court), cert. denied, 511 U.S. 1060 (1994).

|daho Statutes;

Idaho Const. art. V, 8 9 (1994) (providing original and appellate jurisdiction of 1daho
Supreme Court).

Idaho Code § 19-2719 (2004) (providing special procedures for appeals and petitions
for postconviction relief in capital cases; all issues relating to conviction, sentence, and
postconviction challenge must be considered in the same appellate proceeding).

Idaho Code § 19-2719(4), § 19-4901(a)(6) and § 19-4902(b)-(f) (2004) (providing
special procedures for fingerprinting and DNA testing on evidence secured in respect to
petitioner’ strial that resulted in petitioner’s conviction).

Idaho Code § 19-2827 (2004) (requiring and setting procedures for supreme court
mandatory review of death sentences).

Collateral Remedies

The Idaho Code provides for a system of state postconviction review in capital cases
designed to minimize successive petitions for relief. Section 19-2719 of the Idaho
Code provides specia postconviction procedures for capital cases. These procedures
govern a death-sentenced defendant’ s use of 1daho’ s Uniform Post-Conviction
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Procedure Act (Idaho Code 88 19-4901-4911). Under § 19-2719, the defendant must
make any collateral attack on the judgment before direct appellate review. Thetrial
court filesa death warrant forty-two days after judgment of death. The court gaysthis
time period during the time the defendant makes a postconviction challenge. During
this forty-two-day period beforefiling of the death warrant, the defendant must make a
collateral challenge to the sentence or conviction or waives the right to do so. The
district court has ninety days to hear any petition for collateral relief.

Thetime for filing of the direct appeal begins to run when the death warrant
isfiled. The defendant then takes any direct appeal and any appeal of the denial of
postconviction relief to the supreme court.

The Ninth Circuit Court of Appealshas held that the forty-two day time limit
violated the Sixth Amendment right to counsel. Consequently, the federal habeas court
will hear any claims that were procedurally defaulted by the state court for not being
raised within this time period. Hoffman v. Arave, 236 F.3d 523 (9th Cir.), cert. denied,
534 U.S. 944 (2001).

Ninth Circuit:

Hoffman v. Arave, 236 F.3d 523 (9th Cir.) (holding Idaho Code § 19-2719's forty-two
day statute of limitations for filing a postconviction petition in a capital case violates
the Sixth Amendment because it denies the petitioner any meaningful review of his
ineffective assistance of counsel claims, cert. denied, 534 U.S. 944 (2001).

|daho Statutes;

Idaho Code § 19-2719 (2004) (providing specia postconviction procedures for capital
cases, defendant must make collateral attack before direct review; trial court must file
death warrant forty-two days after death judgment; stay during time postconviction
action pending; if no collateral challenge to sentence or conviction during forty-two-
day period, challenges deemed waived; district court has ninety daysto hear petition;
after death warrant filed, time for filing direct appeal beginsto run and any appeal may
be taken to supreme court).

Idaho Code 88 19-4901-4911 (2004) (setting forth postconviction procedures).
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Habeas Cor pus

The writ of habeas corpus is aremedy recognized and protected by the Idaho
Constitution. Articlel, 8 5. The legislature may enact statutes to promote the efficiency
of proceedings, but may not limit this remedy secured by the Idaho Constitution.
Mahaffey v. Sate, 87 Idaho 228, 231, 392 P. 2d 279, 280 (1964).

Prior to 1999, the Idaho habeas corpus statute, |daho Code § 19-4201,
provided that “[e]very person unlawfully committed, detained, confined or restrained of
his liberty, under any pretense whatever, may prosecute awrit of habeas corpus, to
inquire into the cause of such imprisonment or restraint.” 1n 1999, the Idaho legidature
repeal ed the habeas corpus statute, and replaced it with a series of statutes comprising
the “ldaho Habeas Corpus and Institutional Litigation Procedures Act,” Idaho Code §
19-4201, et seg. Currently, Idaho Code § 19-4203 delineates five specific categories of
claims that may be brought by an in-state prisoner in a habeas corpus petition: (a)
conditions of confinement; (b) revocation of parole; (c) miscalculation of sentence; (d)
loss of good time credits; or (€) a detainer lodged against him or her.

In Idaho, a petitioner challenging the validity of his conviction is required to
use the post-conviction petition procedure rather than habeas corpus to rase such
issues. Dionnev. Sate, 93 Idaho 235, 237, 459 P.2d 1017, 1019 (1969). The Idaho
Supreme Court has construed the postconviction relief statute as an expansion, not a
limitation, of the writ of habeas corpus. Id.

Idaho Supreme Court:

Mahaffey v. Sate, 87 Idaho 228, 392 P. 2d 279 (1964) (holding legislature may not
limit remedy of habeas corpus, but may enact statutes to promote efficiency of
proceedings).

Sill v. Sate, 95 Idaho 766, 519 P. 2d 435 (1974) (holding Uniform Post-Conviction
Procedure Act is expansion of constitutional habeas remedy and therefore properly
replacesit).

Dionnev. Sate, 93 Idaho 235, 459 P.2d 1017 (1969) (holding that petitioner
challenging validity of conviction must use post-conviction petition procedure rather
than habeas corpus).
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|daho Statutes:

Idaho Cong. art. I, 8 5 (providing constitutional remedy of habeas corpus).

Idaho Code 88 19-4201 - 19-4226 (2004) (providing Idaho Habeas Corpus and
Institutional Litigation Procedures Act)

Idaho Code § 19-4901(b) (2004) (providing that Uniform Post-Conviction Procedure
Act replaces proceedings in habeas corpus).

Postconviction Relief

Since 1967, Idaho has had in place the Uniform Post-Conviction Procedure Act, which
replaces all common law or statutory remedies as the sole procedural device available
to challenge the validity of a conviction or sentence. Idaho Code 8§ 19-4901, et seq.
Proceedings under the Uniform Post-Conviction Procedure Act are distinct from the
criminal action that resulted in the conviction; as aresult, state rules of civil procedure
govern the proceedings.

Grounds for relief under the Uniform Post-Conviction Procedure Act, as set
forth in Idaho Code § 19-4901(a), include the following: (1) that the conviction or the
sentence violates the federal or state constitution or laws of the state; (2) that the court
was without jurisdiction to impose the sentence; (3) that the sentence exceeds the
maximum authorized by law; (4) that there exists evidence of material facts, not
previously presented and heard, requiring vacation of the conviction or sentence in the
interest of justice; (5) that the sentence has expired, or that probation or conditional
release was unlawfully revoked by the court in which he was convicted, or that heis
otherwise unlawfully held in custody or other restraint; (6) subject to the provisions of
Idaho Code § 19-4902(b) through (f), that the petitioner isinnocent of the offense; and
(7) that the conviction or sentence is otherwise subj ect to collateral attack upon any
ground of dleged error heretofore available under any common law, statutory or other
writ, motion, petition, proceeding, or remedy.

Idaho Code § 19-2719 provides specia postconviction procedures for capital
cases. These special capital procedures are used in addition to the Uniform Post-
Conviction Procedure Act; the special capital procedures supersede any conflicting
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sections in the Uniform Post-Conviction Procedure Act. McKinney v. Sate, 133 Idaho
695, 992 P.2d 144 (1999), cert. denied, 530 U.S. 1208 (2000). The special capital
procedures provide a different time limitation on filing, different appellate procedures,
and different language regarding waiver of clams. See supra* Collateral Remedies.”

Idaho Code § 19-4903 requires a petitioner to incude specific content in his
postconviction petition; all facts within the petitioner’s personal knowledge must be
verified. If the petitioner isunable to supply affidavits, records, or other evidence
supporting the allegations of the petition, the petition must specify why they are not
attached.

The district court where the conviction took place initially hears the
postconviction relief petition. Any court within that district may hear the petition. The
Uniform Post-Conviction Act requires the state to reply to the petition within thirty
days or such further time as fixed by the court. The special death penalty procedures
require the court to decide the petition within 90 days after filing, unless extraordinary
circumstances exist.

After reviewing the postconviction petition and record, if the court is
satisfied that the petitioner is not entitled to post-conviction relief and no purpose
would be served by any further proceedings, the court may indicate that it intends to
dismiss the application and must indicate the reasons therefor. The petitioner then has
20 daysto reply to the proposed dismissal. After reviewing the reply, or if noneis
filed, the court may order the petition dismissed, grant leave to file an amended
petition, or direct that the proceedings otherwise continue. Summary dismissd is
appropriate where it appears from the petition and from accompanying documentary
evidence that there is no genuine issue of material fact and that the respondent is
entitled to judgment as a matter of law.

If agenuine issue of material fact exists, the court holds an evidentiary
hearing, and may receive proof by affidavit, deposition, oral testimony, or other
evidence, and may order the petitioner to appear at the hearing. Idaho Code § 19-
4907(a). When the court grants a hearing on a sentence challenge, the petitioner should
be present at the hearing if there are “substantial issues of fact asto the evidence in
which he participated.” Idaho Code § 19-4907(b).
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Idaho Supreme Court:

Pizzuto v. Sate, 134 Idaho 793, 10 P.3d 742 (2000) (affirming dismissal of third
amended petition for postconviction relief as facially insufficient because all egation
was one of withheld impeachment evidence).

McKinney v. Sate, 133 Idaho 695, 992 P.2d 144 (1999), cert. denied, 530 U.S. 1208
(2000) (holding that specia capital procedures of Idaho Code § 19-2719 supersede any
conflicting sections in the Uniform Post-Conviction Procedure Act).

Sate v. Hairston, 133 Idaho 496, 988 P.2d 1170 (1999) (finding trial court did not
abuse its discretion declining to appoint two attorneysin capital defendant’ s
postconviction relief proceeding).

|daho Statutes;

Idaho Code § 19-853(b) (2004) (notifying that defendant’ s right to court-appointed
counsel for uniform postconviction relief cases is with the discretion of the court
pursuant to § 19-4904).

Idaho Code § 19-2719 (2004) (providing specid postconviction procedures for capital
cases, defendant must make collateral attack before direct review; trial court must file
death warrant forty-two days after death judgment; stay during time postconviction
action pending; if no collateral challenge to sentence or conviction during forty-two-
day period, challenges deemed waived; district court has ninety days to hear petition,
extended upon showing that fair consideration impossible; after death warrant filed,
time for filing direct appeal beginsto run, and any appeal may be taken to supreme
court).

Idaho Code § 19-2719(4), § 19-4901(a)(6) and § 19-4902(b) - (f) (2004) (providing
special procedures for fingerprinting and DNA testing on evidence secured in respect to
petitioner’ strial that resulted in petitioner’s conviction).

Idaho Code 88 19-4901 — 4911 (2004) (providing postconviction procedures).
Idaho Rules:

Idaho Crim. R. 57 (providing form for postconviction relief petition).
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Appellate Review of Collateral Proceedings

Either party may appeal the district court’s final postconviction judgment to the Idaho
Supreme Court within forty-two days from entry of the judgment. Under Idaho Code
§ 19-2719(6), however, the appeal in a capital case must be consolidated with the
appeal from the conviction and sentence. The state supreme court reviews the district
court’ s postconviction order under a clearly erroneous standard.

Idaho Supreme Court:

Holmes v. Sate, 104 Idaho 312, 658 P.2d 983 (1983) (applying clearly erroneous
standard to supreme court review of postconviction order).

|daho Statutes;

Idaho Code § 19-2719(6) (2004) (consolidating appeal of collateral proceedings with
appeal of conviction and sentence).

Idaho Code § 19-4909 (2004) (stating final judgment under Post-Conviction Act may
be reviewed on appeal by either party within forty-two days of judgment).

Idaho Rules:

Idaho Appédlate R. 14 (requiring natice of appeal to be filed in district court within
forty-two days of death warrant filing).

Procedural Bar s/Waiver Exhaustion

The Idaho Code has various waiver and other limiting provisions governing the failure
of a party to make objection or to pursue a claim under the procedures set forth under
state law. The special capital procedures specify that the failure to assert aclaim for
relief within 42 days after judgment acts as awaiver of any claim he or she knew or
reasonably should have known existed. The courts have no power to consider or grant
relief on any such waived claims. Idaho Code § 19-2719(5).

Idaho courts have consistently applied the special capital procedures set forth
in Idaho Code 8§ 19-2719(5) to bar “any legal or factual challenge to the sentence or
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conviction that [was] known or reasonably should [have been] known™ within 42 days
after judgment. In Pazv. Sate, 123 Idaho 758, 852 P.2d 1355 (1993), the Idaho
Supreme Court extended the reach of 8 19-2719(5)(a), holding that claims that were not
known or could not have reasonably been known within 42 days of judgment must be
asserted within a“reasonable time” after they are known. In Dunlap v. Sate, 131 Idaho
576, 577, 961 P.2d 1179, 1180 (1998), the Idaho Supreme Court held that a two-year
delay in filing was reasonable. There, the defendant did not know the difference
between an gopeal and postconviction relief until his postconviction counsel informed
him, and he did not know that hisfirst attorney had failed to file a postconviction relief
petition.

The special capital procedures severely limit the filing of successive
postconviction petitions. Idaho Code § 19-2719(5)(a) through (c). Successive petitions
not falling into one of the specified exceptions must be summarily dismissed. Such a
summary dismissal is not subject to amotion to alter, amend, or reconsider, and it is not
appealable. These procedures are currently being challenged in the Idaho Supreme
Court by death penalty petitioners asserting that they should be able to bring sentence
challenges based upon Ring v. Arizona in a successive postconviction petition.

In contrast to the special capital procedures, the Uniform Post-Conviction
Act has amore liberal successive petition provison for noncapital petitioners, who may
use a successive proceeding to assert claims “which for sufficient reason [were] not
asserted or [were] inadequately raised in the original, supplemental, or amended
application. Idaho Code § 19-4908.

In acapital case, the defendant has exhausted al state remedies only after the
defendant has asserted or waived any postconviction challenges, the state supreme
court has completed its mandatory review and issued a remittitur, and the district court
has set an execution.

When afederal court returns a death sentence to the state courts for further
proceedings, Idaho Code 8§ 19-2818 requires the Idaho Supreme Court to consider
whether it can correct any legal or factual error without further remand to the state
district court.
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Idaho Supreme Court:

Porter v. Sate, 136 Idaho 257, 32 P.3d 151 (upholding trial court’s dismissal of
defendant’ s second postconviction petition, finding that three-year span from date of
filing of first appellate brief to assertion of current claims was unreasonable | ength of
time; concluding that Fields did not per se bar consideration of claims, but also noting
that second postconviction petition was filed one year after Federal Defenders office
was appointed to represent defendant for purposes of his federal habeas corpus petition
and more than five months after his habeas petition was filed), rehearing denied, 136
Idaho 257, 32 P.3d 151 (2001).

Row v. State, 135 Idaho 573, 21 P.3d 895 (finding that where same counsel was
prosecuting both appeal and simultaneous postconviction proceeding, to hold that
counsel’ s failure to raise in the postconviction proceedingsthe alleged errors they were
making while prosecuting appeal would effectively preclude defendant from ever
having the opportunity to raise claim of ineffective assistance of appelate counsd;
dismissing appeal from summary dismissal of second application for postconviction
relief and request for habeas corpus relief on alternate basisthat petition, which listed
various issues that defendant desired to raise regarding effectiveness of her appellate
counsel, did not include, nor was it accompanied by, sworn statements setting forth
material facts supporting the issue), rehearing denied, 135 Idaho 573, 21 P.3d 895
(2001).

Rhoades v. Sate, 135 Idaho 299, 17 P.3d 243 (2000) (finding claims based on newly
discovered evidence not brought within reasonable time following discovery where
none of claims brought earlier than six months from time of discovery), rehearing
denied, 135 Idaho 299, 17 P.3d 243 (2001).

Fieldsv. Sate, 135 Idaho 286, 17 P.3d 230 (2000)(affirming trial court’s dismissal of
postconviction petition, holding that two and one-half year span between date first
appellate brief filed and filing of postconviction petition asserting ineffective assistance
of appellate counsel is an unreasonable length of time), rehearing denied, 135 Idaho
286, 17 P.3d 230 (2001).

Svak v. Sate, 134 Idaho 641, 8 P.3d 636 (2000) (affirming trial court’s dismissal of
third postconviction petition as procedurally barred because state’ s withholding of
exculpatory evidence was cumulative and claim of prosecutorial misconduct should
have been know at time of first petition), rehearing denied, 134 Idaho 641, 8 P.3d 636
(2000).

McKinney v. State, 133 Idaho 695, 992 P.2d 144 (1999) (holding that ineffectiveness of
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postconviction counsd neither constitutes a separate basis for an additional
postconviction proceeding nor justifies petitioner’s failure to raise issues that should
reasonably have been known at time of first petition).

Dunlap v. Sate, 131 Idaho 576, 961 P.2d 1179 (1998) (finding two-year delay in filing
postconviction relief petition reasonable where defendant did not know his first
attorney faled to file atimely postconviction relief petition).

Paradisv. Sate, 128 Idaho 223, 912 P.2d 110 (1996) (applying § 19-2719 to bar late
claims)

Pizzuto v. Sate, 127 Idaho 469, 903 P.2d 58 (1995) (barring late claims under § 19-
2719).

Paz v. State, 123 Idaho 758, 852 P.2d 1355 (1993) (holding claims not known or
reasonably could have been known within forty-two days of judgment must be asserted
within reasonable time).

|daho Statutes;

Idaho Code § 19-2719(5) (2004) (providing that defendant deemed to waive claims if
failsto apply timely for § 19-2719(3) appellate or postconviction relief; court may not
consider any claims so waived).

Idaho Code § 19-2719(10) (2004) (requiring exhaustion of state remedies).
Idaho Code § 19-2719(11) (2004) (requiring dismissal of successive petitions).

Idaho Code § 19-2818 (2004) (providing for duties of supreme court upon federd
remand).

Execution

The district court must file a death warrant forty-two days after its judgment imposing
death or, if the defendant has initiated postconviction proceedings, forty-two days after
the conclusion of such proceedings. The warrant must set forth an execution date no
more than thirty days after the date of entry of the warrant. Rule 38(a) of the Idaho
Criminal Rules mandates a stay of execution during any appeal or review. Section 19-
2802 provides that an appeal to the supreme court stays the sentence in a capital case.
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Any stay pursuant to 8 19-2719 is dissolved upon remittitur, at which time the digrict
court sets a new execution date.

Death-sentenced prisoners are housed at the |daho Maximum Security
Institution at Boise. In 2003 the Idaho legislature amended |daho Code § 19-2705to
remove statutory restrictions regarding the imposition of solitary confinement on
persons on death row. Section 19-2705 providesfor solitary confinement of those
prisoners on death row for whom adeath warrant has been issued that has not been
stayed. When a person has been sentenced to death, but the death warrant has been
stayed, the warden is not required to hold such person in solitary confinement until the
stay of the death warrant islifted or a new death warrant isissued, but such prisoner
must still be housed in maximum security. Prisoners subject to solitary confinement are
allowed visits only with family members, their spiritual adviser, and their attorneys of
records and those attorneys' agents.

The prisoner is put to death by lethal injection or, if the prison director finds
lethal injection “impractical,” by afiring squad.

|daho Statutes:

Idaho Code § 19-2705 (2004) (providing warrant sets execution date no more than
thirty days after date of warrant; providing for housing and visits for death row
inmates)

Idaho Code § 19-2716 (2004) (providing lethal injection or firing squad as method of
execution).

Idaho Code § 19-2718 (2004) (providing for return of death warrant by executioner).

Idaho Code § 19-2719 (2004) (setting forth district court filing of death warrant forty-
two days after judgment imposing death).

Competency for Execution

|daho death penalty statutes provide that a death-sentenced inmate who is pregnant may
not be executed until the district court is satisfied that the inmate is no longer pregnant.
Idaho does not have a statute addressing the competency of an inmate to be executed.
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|daho Statutes:

Idaho Code § 19-2713 (2004) (providing procedures to determine whether pregnancy
exists).

Idaho Code § 19-2714 (2004) (providing procedures after determination of pregnancy).
Stays of Execution

Upon appeal of acapital conviction, the clerk of the Supreme Court of 1daho
automatically enters astay of execution to permit consideration of defendant’s direct
appeal, mandatory review, and appellate review of postconviction proceedings. If the
supreme court upholds the sentence, the stay isdissolved when the court filesa
remittitur. The district court then sets a new execution date for not more than thirty
days thereafter. The district court can reset the execution date without holding a
hearing.

|daho Statutes;

Idaho Code § 19-2715(2) (2004) (setting new execution date thirty days after remittitur
when death sentence affirmed by supreme court).

Idaho Code § 19-2715(4) (2004) (providing that no hearing necessary when execution
date reset).

Idaho Code § 19-2719(12) (2004) (setting automatic stay of execution during pendency
of § 19-2719 review).

Idaho Code § 19-2802 (2004) (setting automatic stay of execution upon appeal to
supreme court).

Idaho Rules:

Idaho Crim. R. 38(a) (requiring death sentence stayed during any appeal or review).
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Clemency Procedures

Pursuant to the Idaho constitution, the governor appoints a five-member Commission of
Pardons and Parole who make recommendations to the governor in capital cases
regarding commutation or pardon. The Commission makes its recommendation only
after extensive notice and public hearing. Any recommendation not approved by the
governor within thirty days of submission is deemed denied.

The governor may grant reprieves or respites, including stays of execution.
However, the duration of these executive stays do not extend beyond the next session
of the Board of Pardons.

During the summer of 1996, the governor applied Idaho’ s clemency
procedures for the first time to a capital case. After receiving arecommendation from
the Commission, the governor commuted the death sentence of state prisoner Donald
M. Paradistofixed life

|daho Statutes;

Idaho Const. art. 1V, § 7 (1986) (creating pardoning power; requiring public notice and
hearing).

Idaho Code § 20-210 (2004) (creating Commission of Pardons and Parole).

Idaho Code § 20-240 (2004) (defining pardoning power of governor; limiting power of
Commission under governor in capital cases; thirty-day limit for governor to grant
approval of Commission’s decison; duration of governor’s reprieves or respites not to
extend beyond next sesson of legidature).
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History

M ONTANA

In light of the U.S. Supreme Court’s holding in Furman v. Georgia, 408 U.S. 238
(1972), Montana amended its capital sentencing law, which had allowed for compl ete,
unguided sentencing discretion in determining either a sentence of death or life
imprisonment for capital offenses. The legislature’ s 1973 amendment to the capital
sentencing law sought to guide the sentencing authority’ s decision by eliminating any
discretion on the part of the sentencer. The new law made the death pendty mandatory
for anyone convicted of first degree murder.

In 1977, the Montana legislature, in response to the U.S. Supreme Court’s
holding in Woodson v. North Carolina, 428 U.S. 280 (1976), again amended its death
penalty statute by enacting the current capital sentencing scheme. Montana Code 8 46-
18-301 provides for imposition of the death penalty only after a sentencing hearing
where the sentencing court considers the aggravating and mitigating circumstances.
However, in 2003 Montana Code § 46-18-302 was amended to provide that evidence of
aggravating circumstances may not be considered at the sentencing hearing unless the
trier of fact found beyond a reasonable doubt that aggravating circumstances existed.
Montana Code § 46-18-301 providesfor impasition of the death pendty only after a
sentencing hearing where the sentencing court considers the aggravating and mitigating
circumstances. Additionally, § 46-18-307 provides for mandatory supreme court review
of all death sentences. Automatic review of death sentencesis limited to the issues set
forth in § 46-18-310(1)(a), (b), and (c).

United States Supreme Court:

Woodson v. North Carolina, 428 U.S. 280 (1976) (declaring mandatory death sentences
unconstitutional ).

Furman v. Georgia, 408 U.S. 238 (1972) (holding complete, unguided discretion
capital punishment statute uncongtitutional).

NINTH CIRCUIT CAPITAL PUNISHMENT HANDBOOK (2006) 115



STATE LAW SUMMARIES. MONTANA

Montana Supreme Court:

Sate v. Coleman, 185 Mont. 299, 605 P.2d 1000 (1979) (Coleman I1) (upholding
constitutionality of Montana’ s bifurcated capital sentencing scheme), cert. denied, 446
U.S. 970 (1980).

Satev. Coleman, 177 Mont. 1, 579 P.2d 732 (1978) (Coleman 1) (finding Montana s
mandatory death penalty statute unconstitutional in light of Woodson).

Sate v. Rhodes, 164 Mont. 455, 524 P.2d 1095 (1974) (finding pre-1973 capital
punishment statute unconstitutional in light of Furman because statute provided for
complete, unguided sentencing discretion).

Montana Statutes:

Mont. Code Ann. 8§ 46-1-401 (2005) (providing penalty enhancements).

Mont. Code Ann. 8§ 46-18-301 (2005) (requiring sentencing hearing after capital
conviction to determine appropriate sentence).

Mont. Code Ann. § 46-18-302 (2005) (listing evidence that may be received at
sentencing hearing; evidence introduced at guilt phase need not be reintroduced at
penalty phase).

Mont. Code Ann. § 46-18-307 (2005) (requiring automatic review of death sentences
by Montana Supreme Court, limited to issues set forth in § 46-18-310(a)-(c)).

Capital Offenses

Deliberate homicide is subject to capital punishment in Montana. Section 45-5-102 of
the Montana Code defines deliberate homicide as (1) purposely or knowingly causing
the death of another human being, or (2) death incident to arobbery, rape, arson,
burglary, kidnapping, aggravated kidnapping, felonious escape, assault with a weapon,
aggravated assault, or any other forcible felony. Deliberate homicide is punishable by
death, life imprisonment, or aterm of between ten to one hundred years.

The death penalty is also available upon a conviction for aggravated
kidnapping. 1n 1997, the Montana legislature sanctioned the death penalty for a second
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conviction for rape, provided the offender inflicted serious bodily injury upon the
victim during each offense.

The 1999 |egislature amended Montana Code § 46-18-220, which previously
subjected state inmates to the death penalty if convicted of aggravated ki dnapping,
attempted deliberate homicide, aggravated assault or aggravated kidnapping while in
state prison. The new law subjects anyone “in official detention” to the death penalty if
convicted of an above-listed offense. Official detention is defined broadly. It includes
any confinement or lawful detention, including detention pursuant to an arrest. The
legislature also passed alaw prohibiting the death penalty from being imposed upon a
person less than 18 years old when the offense was committed.

The Montana Code does not currently prohibit execution of the mentally
retarded. However, on June 20, 2002, the U.S. Supreme Court held in Atkins v.
Virginia, 536 U.S. 304 (2002), that the execution of the mentally retarded constitutes
cruel and unusual punishment prohibited by the Eighth Amendment. See § 1.6.

United States Supreme Court:

Roper v. Smmons, 543 U.S. 551 (2005) (holding that the Eighth and Fourteenth
Amendments forbid imposition of the death penalty on offenders who were under the
age of 18 when their crimes were committed).

Atkinsv. Virginia, 536 U.S. 304 (2002) (holding tha executing the mentally retarded
violates the Eighth Amendment’s prohibition against cruel and unusual punishment).

M ontana Statutes:

Mont. Code Ann. 8§ 45-5-102 (2005) (defining deliberate homicide and punishment).

Mont. Code Ann. 8§ 45-5-303 (2005) (providing death penalty for aggravated
kidnapping).

Mont. Code Ann. § 45-5-503(3)(c) (2005) (providing death penalty for second
aggravated rape offense).

Mont. Code Ann. 8§ 46-18-220 (2005) (providing death sentence for person in official

NINTH CIRCUIT CAPITAL PUNISHMENT HANDBOOK (2006) 117



STATE LAW SUMMARIES. MONTANA

detention committing attempted deliberate homicide, aggravated assault, or aggravated
kidnapping).

Mont. Code Ann. 8§ 45-2-101(50) (2005) (defining “official detention™).

Representation in Capital Cases

On April 24, 1997, the Montana L egislature passed | egislation directing the state
attorney general to petition the supreme court for a court order establishing standards
for competency of counsel appointed to represent death-sentenced indigents on their
state postconviction proceedings. 1997 Mont. Laws ch. 378, 8§ 7. In response to this
petition, the supreme court established an advisory commission who submitted
proposed competency standards in October 1998. The supreme court adopted these
standards for competency on June 29, 1999, and they became effective on January 1,
2000. The standards provide for the appointment of two attorneys to represent a death-
sentenced indigent at trial, appellate, and postconviction stages.

The legidlation also requires the trial court within thirty days of sentencing to
notify a death-sentenced indigent defendant of the right to appointed postconviction
counsel who meet the supreme court’ s competency standards. Additionally, within
seventy-five days from the date the death conviction becomes final, the sentencing
court must appoint postconviction counsel unless the court determines after a hearing
that the indigent defendant knowingly rejects counsel. The standards prohibit the court
from appointing counsel who previously represented the defendant at any stage in the
case unless the defendant and counsel agree to the appointment. Appointed counsd
receive “reasonable compensation” and reasonable costs as determined by the court.

In 2005, the Montana L egislature passed the M ontana Public Defender Act
establishing a statewide public defender system and replacing the Appellate Defender
Commission with a Public Defender Commission. Many of the provisions of the Act
do not take effect until July 1, 2006.

M ontana Statutes:

Mont. Code Ann. § 46-8-101 (2005), (providing for indigent criminal defendant right to
counsal).
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Mont. Code Ann. § 46-8-104 (2005) (providing appointment of postconviction
counsel).

Mont. Code Ann. § 46-8-111 (2005), repealed by 2005 Mont. Laws, ch 449 § 74,
effective 7/1/2006 (providing determination of indigence eligibility for court-appointed
counsel); see 2005 Mont Laws, ch 449 establishing a statewide public defender system.

Mont. Code Ann. § 46-8-201 (2005), repealed by 2005 Mont. Laws, ch 449 § 74,
effective 7/1/2006 (providing remuneration of court-appointed counsel); see 2005 Mont
Laws, ch 449 establishing a statewide public defender system.

Mont. Code Ann. § 46-21-201(3) (2005), amended by 2005 Mont. Laws, ch 449 § 53,
effective 7/1/2006 (requiring sentencing court, within specified time period, to appoint
postconviction counsd pursuant to supreme court guidelines); see 2005 Mont Laws, ch
449 establishing a statewide public defender system.

Mont. Code Ann. § 46-21-201(3)(e) (2005), amended by 2005 Mont. Laws, ch 449 §
53, effective 7/1/2006 (requiring appointed counsel to be compensated as provided in 8
46-8-201—compensation certified as reasonable by the supreme court); see 2005 Mont
Laws, ch 449 establishing a statewide public defender system.

1997 Mont. Laws ch. 378, § 7 (requiring state attorney general to petition supreme
court for competency standards).

Trial of Capital Offenses

Montana strial court of general jurisdiction isthe district court. The digrict court
exercises original jurisdiction over civil and criminal cases, including felonies and
postconviction proceedings. Capital trials are held in two phases, a guilt phase and a
penalty phase. In any case in which death is a potential punishment if: (1) the
defendant is found guilty; (2) an enhancing act was noticed in the information; and (3)
the jury unanimously finds the enhancing act occurred beyond a reasonable doubt, the
court holds a penalty phase to determine the defendant’ s sentence. Genera crimind
trial procedures provided in Chapter 16 of Title 46 of the Montana Code apply to the
guilt phase proceedingsin a capital case. Also, afew rules and procedures apply
specifically to capital cases: A juror who has conscientious objections to the death
penalty may not serve on a capital case. Each side in acapital case has eight
peremptory challenges, and the defendant’ s voluntary absence in a capital case
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precludes the case from proceeding through the verdict.

Montana Supreme Court:

Sate v. Gollehon, 262 Mont. 1, 864 P.2d 249 (1993) (holding that death qualification
of jury is constitutional), cert. denied, 513 U.S. 827 (1994).

Montana Statutes:
Mont. Code Ann. § 46-1-401 (2005) (providing penalty enhancements).

Mont. Code Ann. 8§ 46-16-115(2)(h) (2005) (allowing challenge for cause in capita
case where juror has conscientious objections to death penalty).

Mont. Code Ann. 8§ 46-16-116 (2005) (providing each side in capital case eight
peremptory challenges).

Mont. Code Ann. § 46-16-122(3) (2005) (voluntary absence of defendant precludes
case from continuing through verdict in capital cases).

Capital Sentencing

Penalty Hearing

If the trier returns a verdict of guilty in acapital case, the court conducts a sentencing
hearing to determine the aggravating and mitigating circumstances of the crime. This
determination is made by the court alone. A jury does not participate in the sentencing
process. In Ring v. Arizona, 536 U.S. 584 (2002), the Supreme Court held that capital
defendants are entitled to ajury determination of any fact on which the legislature
conditions an increase in their maximum punishment. The Supreme Court reasoned that
because Arizona s enumerated aggravating factors operate as “the functional equivalent
of an element of a greater offense” (Apprendi v. New Jersey, 530 U.S. 466, 494 n.19
(2000), the Sixth Amendment requires that they be found by ajury. See§ 4.6.1, for
further discussion.

In 2003 Montana Code § 46-18-302 was amended, in response to Ring v.
Arizona, to provide that evidence of an aggravating circumstance may not be
considered at the sentencing hearing unless the defendant pleaded guilty and admitted
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the aggravating circumstance or thetrier of fact found beyond a reasonable doubt that
the aggravating circumstance existed. Montana Code 8 46-1-401 was also amended to
provide that a penalty enhancement may not be imposed unless a defendant who
knowingly and voluntarily pleaded guilty to an offense also admitted to the enhancing
act, omission, or fact. The Legidature did not amend the language of Montana Code §
46-18-301, which provides for imposition of the death penalty only after a sentencing
hearing where the sentencing court considers the aggravating and mitigating
circumstances. At the capital sentencing hearing, the court hears evidence concerning
the nature and circumstances of the crime; the defendant’ s character, background,
history, and mental and physical condition; the harm caused to the victim and the
victim’'s family as aresult of the offense; and any other facts in aggravation or
mitigation of the penalty. Mont. Code § 46-18-302. Evidence of an aggravating or
mitigating nature introduced at the guilt phase of the trial need not be reintroduced at
the sentencing phase. The court may receive any evidence of probative value,
notwithstanding its admissibility under the rules of evidence.

After receiving this evidence, the court must impose a death sentence if the
evidence shows that one or more aggravating circumstances exist and that no
mitigating circumstance is “ sufficiently substantial to call for leniency.” If the court
finds at |east one aggravating factor but also finds that mitigating circumstances are
sufficiently substantial to warrant leniency, it may impose a sentence for lifeor aterm
of years.

When the court impaoses a sentence of death, the court must render specific
written findings of fact as to the existence or nonexistence of each statutorily
enumerated mitigating and aggravating circumstance. The court must pronounce
sentence within 120 days of the verdict and is limited to one extension of time of upto
Sixty days.

Supreme Court:

Schriro v. Summerlin, 542 U.S. 348 (2004) (holding that Ring v. Arizona did not apply
retroactively to cases already final on direct review).

Ring v. Arizona, 536 U.S. 584 (2002) (holding that capital defendants are entitled to
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jury determination of any fact on which legislature conditions increasein their
maximum punishment; also holding that Walton v. Arizona, 497 U.S. 639 (1990) and
Apprendi v. New Jersey, 530 U.S. 466 (2000) are irreconcilable and overruling Walton
to extent that it allowed sentencing judge, sitting without jury, to find aggravating
circumstance necessary for imposition of death penalty).

Montana Supreme Court:

Sate v. Smith, 280 Mont. 158, 931 P.2d 1272 (1996) (holding death pendty statute that
does not require court to find aggravating factor(s) beyond a reasonabl e doubt
constitutional), cert. denied, 522 U.S. 965 (1997).

Sate v. Smith, 261 Mont. 419, 863 P.2d 1000 (1993) (expressng displeasure with
district court’ s verbatim adoption of state’s proposed findings but finding not inherently
flawed to warrant reversal; stating written findings need not be filed
contemporaneously with oral imposition of death penalty).

Sate v. Langford, 248 Mont. 420, 813 P.2d 936 (1991) (holding death penalty
constitutional under state constitution; affirming McKenzie), cert. denied, 522 U.S.
1102 (1998).

Sate v. Smith, 217 Mont. 461, 705 P.2d 1087 (1985) (holding jury participation in
capital sentencing not constitutionally required), cert. denied, 474 U.S. 1073 (1986).

Sate v. Smith, 211 Mont. 379, 704 P.2d 19 (1984) (finding statute imposes no
affirmative duty on supreme court to predisclose to defendant cases it will consder in
proportionality review).

Satev. McKenzie, 186 Mont. 481, 608 P.2d 428 (holding death penalty does not
violate Eighth Amendment or state constitution, as amended by the 1972 constitutional
convention), cert. denied, 449 U.S. 1050 (1980).

M ontana Statutes:

Mont. Code Ann. 8 46-18-301 (2005) (providing capital penalty sentencing hearing
conducted before court alone; providing 120-day time limit).

Mont. Code Ann. 8§ 46-18-302 (2005) (listing evidence that may be received at
sentencing hearing; evidence of aggravating circumstance may not be considered at
sentencing hearing unless defendant pleaded guilty and admitted aggravating
circumstance or trier of fact found beyond a reasonable doubt that aggravating
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circumstance existed; evidence introduced at guilt phase need not be reintroduced at
penalty phase).

Mont. Code Ann. 8§ 46-18-305 (2005) (stating court at sentencing phase must impose
death sentence if defendant pleaded guilt and admitted to, or trier of fact found beyond
areasonable doubt, one or more aggravating circumstances and court finds no
mitigating circumstances sufficiently substantial to cdl for leniency).

Mont. Code Ann. 8§ 46-18-306 (2005) (requiring written findings of fact).
Aggravating Circumstances

Section 46-18-303 of the Montana Code sets forth ten aggravating circumstances for
the court’ s consideration:

(1) deliberate homicide committed whilein official detention;

(2) deliberate homicide committed by an offender previously convicted of

another deliberate homicide;

(3) deliberate homicide committed by torture;

(4) deliberate homicide committed by lying in wait or ambush;

(5) deliberate homicide committed as part of a scheme or operation which

could cause death of more than one person;

(6) deliberate homicide committed during commission of rape, deviant sexual

conduct, or incest, and victim was less than 18 years old,;

(7) deliberate homicide of peace officer;

(8) aggravated kidnapping resulted in death of victim or death of victim’'s

rescuer;

(9) attempted deliberate homicide, aggravated assault, or aggravated

kidnapping committed while in official detention by an offender who was

previously convicted of deliberate homicide or is a persistent felon; and

(20) rape committed by an offender previously convicted of rape and

offender inflicted serious bodily harm upon victim in course of committing

both offenses.

As amended in 2003, § 46-1-401 provides that the aggravating circumstances
contained in 8§ 46-18-303 are enhancing acts, omissions, or facts, except that use of the
fact of one or more prior convictions for the same type of offense or for one or more
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other types of offenses to enhance the penalty for a charged offense isnot subject to the
requirements of 8§ 46-1-401.

Montana Supreme Court:

Sate v. Gollehon, 262 Mont. 1, 864 P.2d 249 (1993) (holding lower court’ s finding that
conviction for deliberate homicide by accountability constituted deliberate homicide for
aggravating factors determination was not error), cert. denied, 513 U.S. 827 (1994).

Sate v. Smith, 261 Mont. 419, 863 P.2d 1000 (1993) (holding constitutional § 46-18-
303(5), defining a deliberate homicide committed as a part of a scheme or operation
that, if completed, would have resulted in the death of more than one person).

Sate v. Langford, 248 Mont. 420, 813 P.2d 936 (1991) (holding sentencing court’s
consideration of lack of remorse as aggravating factor not error), cert. denied, 522 U.S.
1102 (1998).

Sate v. Keith, 231 Mont. 214, 754 P.2d 474 (1988) (finding that parolee does not

qualify as person serving sentence of imprisonment under § 46-18-303; 8 303(7)
constitutionally narrows class of death-€eligible defendants).

Montana Statutes.
Mont. Code Ann. 8§ 46-1-401 (2005) (providing penalty enhancements).

Mont. Code Ann. 8§ 46-18-303 (2005) (enumerating aggravating circumstances).

Mitigating Circumstances

Section 46-18-304 of the Montana Code sets forth seven specific statutory mitigating
circumstances:

(2) lack of significant prior criminal activity;

(2) influence of extreme mental or emotional disturbance;

(3) extreme duress or substantial domination by another person;

(4) substantial impairment of defendant’ s capacity to appreciate criminality

of conduct or to conform his or her conduct to the requirements of law;

(5) victim’s participation in or consent to defendant’ s conduct;

(6) defendant’ s conduct was relatively minor participation as accomplice in
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offense committed by another person;

(7) defendant was less than18 years of age;

In addition, the statute provides that the court may consider “any other fact
that exists in mitigation of the penalty.”

Ninth Circuit:

Smith v. McCormick, 914 F.2d 1153 (9th Cir. 1990) (holding that court applied § 403
unconstitutionally by not weighing and considering all mitigating circumstances
together).

Montana Supreme Court:

Sate v. Sattler, 288 Mont. 79, 956 P.2d 54 (1998) (holding that court did not err in
discussing each statutory mitigating factor in its findings, even when defendant did not
raise each factor; court not required to make findings on each piece of proffered
mitigating evidence).

Sate v. Smith, 280 Mont. 158, 931 P.2d 1272 (1996) (holding that proportionality
evidence cannot be considered by sentencing court as a mitigating factor), cert. denied,
522 U.S. 965 (1997).

Sate v. Smith, 261 Mont. 419, 863 P.2d 1000 (1993) (holding postconviction conduct
is relevant mitigation evidence; therefore, court erred resentencing defendant without
ordering a current presentence report).

Sate v. Langford, 248 Mont. 420, 813 P.2d 936 (1991) (allowing lack of remorse as
evidence of absence of mitigating factors; holding defendant’s lack of prior violent
criminal activity does not require sentencing leniency), cert. denied, 522 U.S. 1102
(1998).

Sate v. Dawson, 233 Mont. 345, 761 P.2d 352 (1988) (holding court did not err finding
mitigating factor 304(1)(a), lack of significant history of prior criminal activity, but
finding factor did not warrant leniency; prosecutor’ s comment regarding defendant’ s
silence at trial was not animproper comment on defendant’ s failure to testify because
reference was in response to defense presented at trial; finding that defendant has
demonstrated no remorse or genuine concern or respect for human life was properly
viewed as absence of a mitigating factor).
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Fitzpatrick v. Sate, 194 Mont. 310, 638 P.2d 1002 (1981) (finding statute placing
burden on defendant to prove mitigating circumstances in order to avoid penalty of
death constitutionally sound because evidence in mitigation does not have to do with
guilt or innocence).

M ontana Statutes:

Mont. Code Ann. 8§ 46-18-304 (2005) (listing mitigating factors).

Appellate Review of Capital Sentences

The Montana Supreme Court has appellate jurisdiction over final judgments of the
district courts. Additionally, the court conducts an automatic, en banc review of every
death sentence. The court considersthe mandatory sentencing review and any direct
appeal in a consolidated proceeding. The court’s sentencing review islimited to
determining: (1) whether the sentencing court imposed the death sentence under the
influence of passion, prejudice, or any other arbitrary factor, (2) whether the evidence
supports the court’ s finding of the existence or nonexistence of the aggravating or
mitigating circumstances, and (3) considering both the crime and the defendant,
whether the death sentence is excessive or disproportionate to the penalty that the court
imposed in other § 46-18-310 sentencing hearing cases.

To assure that a death sentence is not disproporti onate to the degree of the
defendant’ s cul pability for the victim’s death, in 1996 the Montana Supreme Court
rejected the U.S. Supreme Court’ s Tison analysis, adopting instead an Enmund
proportionality analysis grounded in the state constitution. See State v. Killson Top,
279 Mont. 384, 928 P.2d 182 (1996). Although the supreme court had affirmed the
defendant’ s sentence on appeal in 1991, it reversed itself, as well as the defendant’ s
death sentence, in the postconviction appeal.

Montana' s Rules for Automatic Review of a Death Sentence consist of
eleven rules defining the procedures involved in such review. The Rulesrequire the
county attorney to file in the district court a notice of automatic review within five days
after adeath sentence isimposed. Within sixty days after receiving certification of the
trial court record, the supreme court initiates the automatic review. Thistime period
can be extended for good cause. The automatic review haspriority over other cases
before the supreme court. The rules also provide to the parties the right to brief
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submission and oral argument.

The defendant may appeal any final judgment of conviction as well as orders
affecting the defendant’ s substantial rights. The supreme court cannot reverse a
convictionon trial court error unless the record shows that the defendant suffers
prejudice asaresult of the error. On appeal, the supreme court may: (1) reverse,
affirm, or modify ajudgment or order; (2) set aside, affirm, or modify proceedings
dependent upon the judgment or order from which the appeal was taken; (3) reduce an
offense to alesser included offense; (4) reduce the punishment imposed by the trial
court; or (5) order anew trial.

Montana Supreme Court:

Sate v. Sattler, 288 Mont. 79, 956 P.2d 54 (1998) (holding that if one of several
statutory aggravating factors found not to exist on appeal, court not required to reverse
or remand as long as it finds inapplicability of factor doesnot render death penalty
arbitrary or capricious).

Sate v. Smith, 280 Mont. 158, 931 P.2d 1272 (1996) (holding that supreme court’srole
in reviewing death sentence is not to reweigh aggravating and mitigating circumstances
but rather to independently determine whether evidence supports trial court’s findings;

proportionality review does not violate due process), cert. denied, 522 U.S. 965 (1997).

Satev. Killson Top, 279 Mont. 384, 928 P.2d 182 (1996) (adopting Enmund-type
proportionality analyss grounded in the state constitution and reversing death
sentence), reh’ g denied January 2, 1997.

Sate v. Smith, 261 Mont. 419, 863 P.2d 1000 (1993) (holding that remand for
sentencing to different judge appropriate in death penalty case when error found
relating to mitigation findings).

Sate v. Langford, 248 Mont. 420, 813 P.2d 936 (1991) (finding that automatic supreme

court review prevents random or arbitrary imposition of the death penalty), cert.
denied, 522 U.S. 1102 (1998).

M ontana Statutes:

Mont. Cong. art. VII, 8 2 (providing for supreme court appellate jurisdiction).
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Mont. Code Ann. § 46-18-307 (2005) (providing automatic review by supreme court of
death sentences).

Mont. Code Ann. § 46-18-308 (2005) (providing sixty days for supreme court initiation
of automatic review; consolidating automatic review and direct appeal if any; setting
automatic review cases as priority).

Mont. Code Ann. § 46-18-310 (2005) (listing issues