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CORPORATE DISCLOSURE STATEMENT

The appellant, Kevin Cooper, is an individual confined in San
Quentin State Prison, San Quentin, California. He does not have any
corporate affiliations.

JURISDICTIONAL STATEMENT

The District Court has jurisdiction over this action pursuant to
28 U.S.C. Section 1331 (federal question jurisdiction), Section 1343 (civil
rights violation), Section 2201 (declaratory relief), Section 2202 (further
felief). This action arises under thé Eighth and Fourteenth Amendments
to the United States Constitution and under 42 U.S.C. Section 1983. This
Court of Appeals has jurisdiction over this action pursuant to 28 U.S.C.
Section 1292 (appeals from interlocutory orders of the district court
refusing injunctions).

The District Court issued its Order Denying Motions for a
Temporary Restraining Order and Preliminary Injunction and Expedited
Discovery on February 6, 2004. Mr. Cooper filed a Notice of Appeal in the
District Court that same day. This appeal is from a judgment that
effectively disposes of the Mr.A Cooper’s claims in the action. The District
Court’s order is tantamount to a denial of a preliminary injunction and

thus the Court may hear this appeal.
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ISSUE PRESENTED FOR REVIEW

Whether the District Court abused its discretion in denying
Mr. Cooper’s request for a temporary restraining order.
(a) Whether the order improperly denied the temporary
- restraining order based upon undue delay.
(b) Whether the District Court improperly applied the
balancing test in denying the requested order.

'STATEMENT OF THE CASE

Mr. Cooper brought his action in the District Court pursuant
to 42 U.S.C. Section 1983 for violations and threatened violations of the
right of Mr. Cooper to be free from cruel and unusual punishment under
the Eighth and Fourteenth Amendments of the United States Constitution.
(Excerpts of Record on Appeal (“EOR”) at 15.) By his complaint, Mr.
Cooper seeks temporary, preliminary and permanent injunctive relief to
prevent the appellees from executing him via means of lethal injection, as
that method of execution currently is used in California. Mr. Cooper’s
contentions are that lethal injection, as performed in California, is cruel
and unusual in that it inflicts unnecessary pain and torture through the
use of a paralytic agent that acts as a chemical veil over the process,

disguising the agony to be suffered by him. Mr. Cooper further contends
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.that the absence of many standard medical procedures, and the use of un-
approved, untested and unnecessarily risky procedures during lethal
injection, so elevate the risk of pain and torture, and have actually inflicted
such pain and torture in recent executions, that it is certain he will suffer
the same fate unless and until California’s Department of Corrections
adopts a humane and safe execution protocol. |

Mr. Cooper’s hearing for a temporary restraining order came
before the District Court on February 5, 2004. (EOR at 399.) On
February 6, 2004, the District Court denied Mr. Cooper’s motion. (EOR
at 8-13.) The District Court found that it had jurisdiction under Fierro v.
Gomez, 77 F.3d 30.1, 305-06 (9th Cir.), vdcated on other grounds, 519 U.S.
981 (1966), to consider the challenge as a section 1983 claim. The District
Court held, however, that Mr. Cooper’s failure to file the claim earlier
constituted “undue delay” under Gomez v. U.S. Dist. Ct. N.D. Cal., 503
U.S. 653, 653-54 '(1992). The District Court further found that Mr. Cooper
had not met his burden in demonstrating either a likelihood of success on
the merits or the existence of serious questions going to the merits.

STATEMENT OF FACTS
On February 19, 1985, a jury in San Diego County found

Mr. Cooper guilty of four counts of First Degree Murder (Cal. Penal Code §
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187; Counts 2, 3, 4 and 5) and one count of Attempted First Degree
Murder (Cal. Penal Code §§ 664; 187; Count 6). On March 1, 1985, the
jury returned a finding that Cooper should suffer the penalty of death for
these crimes.

On December i7, 2003, the Superior Court of San Diego issued
a death warrant under Californiai Penal Code section 1227, The court
ordered Mr. Cooper to “suffer the death penalty, and‘ thét said penalty
shall be inflicted within the walls of the State Prison at San Quentin,
Céliforﬁia, in the manner and means prescribed by law.” The court set Mr.
Cooper’s execution date for February 10, 2004. Approximately three days
later, Mr. Cooper declined to elect a form of execution, requiring the
Warden to select lethal injection 10 days from that date. Thus, under the
procedures of this State, Mr. Cooper is scheduled to die by means of lethal
injection. Cal. Penal Code § 3604; Fierro v. Gomez, 865 F. Supp. 1387
(N.D. Cal. 1994), affd, Fierro v. Gomez, 77 F.3d 301 (9th Cir. 1996),
ﬁacated on other grounds, 519 U.S. 918 (1996). |

Unless a stay of execution is issued, Mr. Cooper’s execution
will be conducted under the authority of San Quentin Operational
Procedure No. 770 (“Procedure 770”), the protocol that sets forth the

“procedure for the care and treatment of inmates from the time an
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execution date iS set through execution by lethal injection.” (EOR at 95?
127.) The lethal injection procedure is summarized on the California
Department of Corrections website at http://www.cdc.state.ca.us/
issues/capital/capital4.htm (the “I;ethal Injection Website”). (EOR at 135-
36.) Procedure 770 and the Lethal Injection Website contain the only
official guidelines for the prison Warden and execution team in carrying
out Mr. Cooper’s execution.
SUMMARY OF THE ARGUMENT

By this appeal, Mr. Cooper urges the Court to overturn the- |
Disfrict Court’s order and issue a temporary restraining order enjoining
the defendants from proceeding with the scheduled execution under
Procedure 770, reverse the district court and remand the matter for
further fact-finding proceedings. |

The District Court abused its discretion in finding that Mr.
Cooper’s ability to challenge a constitutional violation can be denied
because of undue delay. Furthermore, the balancing test applied to

request for temporary restraining orders weighs in favor of relief for Mr.

! Mr. Cooper has obtained a redacted copy of Procedure 770. This
memorandum addresses only the deficiencies’in Procedure 770 as
observed from the partial copy available to Mr. Cooper. Mr, Cooper is
ling herewith a request for production of documents and things and a
notice of deposition in order to obtain information, including a complete
and unredacted version of Procedure 770 necessary to properly present
is claim. The Warden refuses to release the full text ' :
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Cooper. Execution by an unconstitutionally’ and unnecessarily painful

- means presents an irreparable injury, which when coupled with the

serious questions going to the merits of the underlying claim, Cooper is

entitled to relief.
- ARGUMENT

Despite the fact that Mr. Cooper’s counsel have doné
everything they could given the untenable position the state court placed
upon them, and the abandonment by appointed counsel, the District Court
denied Mr. Cooper’s motion for a temporary restraining order, finding
that his claim had been brought too late, and that the merits were
insufficient to excuse such delay. (EOR at 10-11.). Mr. Cooper’s Eighth
Amendment right to be free from cruel and unusual punishment, however,
does not expire simply because the date of his execution draws near and

because his appointed counsel failed him. To the contrary, it becomes

even more imperative that the State ensure that the methods it has put

into place are humane and that they do not include arbitrary procedures
which heighten the risk that unnecessary pain will be inflicted.
The denial of a request for a temporary restraining order is

appealable where the ruling effectively denies the merits of the case.

Northern Stevedoring and Handling Corp. v. International
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Longshoremen’s and Warehousemen’s Union, 685 F.2d 344 (9th Cir.
1982). In such cases, the denial is tantamount to the denial 6f a
preliminary injunction, and the appellate court should not require the Mr.
Cooper to go through additional proceedings for a permanent injunction.
Id. at 347; Environmental Defense Fund, Inc. v. Andrus, 625 F.2d 861,
862 (9th Cir. 1980). The District Court’s order denying Mr. Cooper’s
request for a temporary restraining order ensures that the execution will
go forward on Febrﬁary 10, 2004, before Mr. Cooper has a chance to have
the merits’of his constitutional claim heard. For this reason, the denial
effectiveiy decided Mr. Cooper’s claim and is appealable under 28 U.S.C.
section 1292.

I. THE DISTRICT COURT ABUSED ITS DISCRETION IN
HOLDING THAT MR. COOPER’S CLAIMS ARE BARRED
BECAUSE OF UNDUE DELAY

| The District Court cited ’Gomez v. United States Distfict Court,

503 U.S. 653 (1992), in holding that Mr. Cooper’s complaint was untimely.

(EOR at 10-11.). In the process, however, the court below articulated

several different standards that Mr. Cooper must meet as a result of

bringing his challenge now, none of which are established in the law or by
the Gomez opinion. (EOR at 10.) (imposing a requirement that Mr.

Cooper establish “cause” for failing to raise earlier; Id. (imposing a
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requirement that Mr. Cooper establish “compelling justiﬁcation” for
bringing action now, absent material change in law or facts).

In order to apply the restrictions announced by the court
below, whichever they may be, Gomez first requires the court find that
there has been a deliberate manipulation of the judicial process. Gohzez, |
503 U.S. at 654. Applying the successor bars from the habeas statutes, as
advocated by the Warden, without such a threshold determination, would
convert all section 1983 actions by prisoners facing death into successor
petitions solely because they were not brought at some amorphous
previdus time, and would remove them from the equitable principles that
govern here. That is not the law as enunciated by Gomez or this Court.

The absence of any deliberate manipulation is amply
demonstrated by the record here. First, whenever evaluating allegations
of delay by a defendant, it is important to address specifically what that
delay entails, something the court below failed to accomplish. Without
any indication of when such a lawsuit could have been brought, the courts
cannot evaluate whether the lawsuit was brought too late, as argued by the

Warden. Here, in this matter, the Warden offers any number of differeht

- starting dates by which Mr. Cooper should have been litigating this

‘matter. Predictably, the Warden starts with the date of the sentence 19
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- years ago, a sentence that only became valid in 1991 when the state court
ruled on Mr. Cooper’s appeal. People v. Cooper, 53 Cal.3d 771 (1991). Of
course, as that sentence expressly provided that Mr. Cooper was to die by
lethal gas, no challenge to lethal injection could have been made at that
time. The Warden next asserts the date of 1992 and 1996 when California
enacted provisions establishing lethal injection as an alternative method
of execution. Cal Pen. Codev§ 3604. Of course, in 1992, under the statute,
lethal gas was the default method of execution unless and until the inmate
was asked whether he wanted lethal injection instead. Id. This process
changed in 1996, when the statute was amended to provide that, if the
inmate declined to select a method, lethal injection became the default
application in ten days. Id. |
In California, unlike fnany other states, the method of

execution is not determined or assigned until very late in the process.
Under the Penal Code, the District Attorney must seek an execution date
in the Superior Court at which time a warrant for execution shall issue.
Cal. Pen. Code § 1193(a). Itis not until that warrant is received by the
Warden and then served on the inmate that the inmate is asked to elect.
Title 15 Cal. Code Regs. § 3349(a). If the Inmate fails to elect, lethal

injection shall be assigned to him in ten (10) days. Id.
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Here, the District Attorney obtained a death warrant on
‘December 17, 2003. Mr. Cooper was not served immediately, but shortly
thereafter. However, he did not elect, so after ten (10) days, lethal
injection became the method of execution. At most, then,lany delay is in
the range of one month, hardly the ten years or more that the plaintiff
waited in Gomez, 503 U.S. at 653. This is perhaps the reason that Gomez
is so infrequently cited in relation to lethal injection challenges.

| This is not a speculative matter. Mr. Cooper’s standing to

bring this action only arises once he fails to elect and is assigned lethal |
~ injection. See Stewart v. LaGrand, 526 U.S. 115, 119 (1999); Fierro v.
Terhune, 147 F.3d 1158 (9th Cir. 1999). In equity, one must have “clean
hands” to assert a defense such as delay, or laches. Jarrow Formulas,
Inc. v. Nutrition Now; Inc., 304 F.3d 829 (2002). Here, the state has
erected a statutory scheme that allows a 30-day window in which an
inmate can bring suit. They cannot now turn around and accuse Mr.
Cooper of undue delay they themselves created. In énd of itself, this
would be “cause” enough to allow Mr. Cooper’s suit.

In evaluating those 30-45 days, and even if Gomez were to
apply, the equities tilt in his favor. The court below held that the

difficulties in securing adequate and responsible counsel, and the
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responsibilities placed upon that counsel, were insufficient to establish
“cause” for failing to file sooner. (EOR at 10.) The court below based this
on a unspecified assistahce by “lawyers and legal organizations” such that
Mr.'Cooper could have brought this matter earlier, although the court
never articulates when that would have been. Citing to the recent denials
of stays of execution by the Supreme Court, the district court here held
that Mr. Cooper must establish a compelling justification such as a
material change in the law or facts, or an “exceptionally” strong showing
on the merits. V(Id.) ‘The District Court was incorrect as a matter of law.

Mr. Cooper’s case is nothing like the saga of Robert Alton
Harris that generated the decision in Gomez. In Gomez, fhe Supreme
Court concluded that the plaintiff made no convincing showing of cause
for his failure to challenge the execution of lethal gas in prior habeas
petitions, without holding that such a presentation was required. The
éourt cited "abusive delay," which was compounded by the inmate's last
minute attempts to "manipulate the judicial process." Gomez, 530 U.S. at
653-54.

In this case, there was no finding that Mr. Cooper manipulated
the judicial process, nor could there be. Whatever “lawyers and legal

‘organizations” have been assisting Mr. Cooper, he has had only one
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counsel, Robert Amidon, who was appointed by the state and the district
courts, over the objection of the appointed selection board designed to |
assure adequate counsel. These other lawyers and organizations could not
file such a lawsuit on Mr. Cooper’s behalf, who is indigent, and the court
bélow should not have expected them to do so. Mr. Amiddn may have
mouthed the words abouf bringing a challenge such as the one here, but
his utter failure to research, investigate and draft such a pleading is
evidence itself sufficient to establish cause. Mr. Amidon was interested
solely in having some other legal entity bring this lawsuit, »Iand never did
anything in furtherance other than to write a letter asking for alternative
means of execution, to which the Warden had no response (other than to
set an execution date). No amount of “assistance” to Mr. Amdion
mattered — he was not going to assert the claim even if he recognized its
viability.

Least it be forgotten, Mr. Amidon’s actions in the Cooper case
~ are a matter of record. Hé filed Mr. Cooper’s most powerful claim, that
someone else confessed to the crime, a few months late, which was barred
as a successor petition. Cooper v. Calderon, 274 F.3d 1270 (9th Cir. 2001).
Amidon waived a host of legal issues when he mistakenly assumed that

this Court would hear claims not contained in his briefing. Cooperv.
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Calderon, Case No. 97-99030 (Dec. 15, 2000). He failed Mr. Cooper yet
again when he neglected to ﬁle a status report and the Court denied his
application to file a successor petition. Cooper v. Calderon, Case No. 99-
71430 (Mar. 3, 2003). Facing a potential execution date and knowing that
legal challenges would have to be raised, Mr. Cooper was fortunate enough
to be able to secure the competent, dedicated counsel that he has all along
deserved. Itis to Mr. Cooper’s benefit that such counsel have stepped
forward, not the Court’s detriment. |

In late October 2003, David T. Alexander, counsel for plainﬁff,
was contacted by representatives from the Northern California Innocence
Project and the California Appellate Project to represent Mr. Cooper.
After initial investigation, Mr. Alexander concluded that there was strong
evidence that Mr. Cooper is actually innocent and that serious errors and
omissions by his appointed post-conviction counsel had resulted in much
of this evidence never being presented to any court. This'included the fact
that, although appointed counsel had mentioned a challenge to lethal
injection, there was no indication he had actually done any work towards
that end, and was advocating that some agency or organization should
bring such a lawsuit as a class action, thereby alleviating him of the

responsibility to represent his client fully. The official record in the case,
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including pretrial, trial and post-conviction proceedings covering a period
of almost 20 years, combined with additional case materials, is enormous.
Mr. Cooper had become justifiably dissatisfied with his appointed counsel
based on the failures to provide sufficient representation as well as a lack
of trust resulting from counsel's efforts to sell rights to Mr. Cooper's story
to the media without his knowledge. (EOR at 381-84, 1 2.)

‘Once Mr. Alexander determined that he was willing and able
to represenf Mr. Cooper, the state courts erected unnecessary and difficult
obstacles to securing competent representation. On December 2, 2003, |
Mr. Alexander attempted to substitute in as retained pro bono counsel for
peﬁtioner's appointed counsel in San Diego County Superior Court.
Remarkably, the State opposed the substitution. On December 9, 2003,
Judge William Kennedy denied Mr. Cooper's request to have retained
coﬁnsel of his choice represent him, finding that the Superior Court lacked
jurisdiction to permit such substitution because the California Supreme
Court had appointed Mr. Cooper's then counsel for habeas matters. (EOR
at 381-84, | 3.)‘

- Mr. Alexander and colleagues George Yuhas and Lisa Marie
Schull then applied to the California Supreme Court to ‘be substituted in as

counsel, and appointed post-conviction counsel sought to withdraw. On
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December 17, 2003, the Supreme Court allowed retained pro bono counsel
to associate, but left Mr. Cooper's court-appointed counsel in the case.
This created an untenable situation given Mr. Cooper's complete lack of

4+ 3
L1

PR ~ ~1 2

e breakdown in communication,

trus
and Mr. Alexander's, Mr. Yuhas' and Ms. Schull's determination that
legitimate claims must be raised on Mr. Cooper's behalf concerning the
inadequate representation of appointed counsel. (EOR at 381-84, 14.)

On December 22, 2003, the three Orrick lawyers made a
second application to the California Supreme Court for a modification of
its first order to clarify that Mr. Cooper's retained counsel of choice is lead
counsel. The Orrick lawyers attempted to provide the court with a more
complete basis of the failures in represéntation of Mr. Cooper's prior
counsel and the basis for the lack of trust, including counsel's effdrt tosell
the movie rights to Mr. Cooper's life, that Mr. Cooper has for his
appointed counsel by attempting to file under seal what was clearly
attorney client privileged information. The court denied the request and
refused to look at the privileged communication under seal. On January 5,
' 2004, the court denied Mr. Cooper's request for clarification so that his

" chosen counsel would serve as his lead counsel. Counsel now had to move

forward with uncertainties regarding representation issues or the
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potential consequences of previous appointed lead counsel's actions. And
more, valuable time had been lost that should have been spent attending
to Mr. Cooper's case. (EOR at 381-84, 15.)

The first order of Business for retained counsel was to prepare
a petition for clemency on Mr. Cooper's behalf. Appdinted counsel nbt
only had not prepared any clemency materials, he left the State ona
prepaid vacation and was unavailable. The notice to file the petition was
received oh December 18, 2003 and required that the petition be filed on
January 5, 2004 in the throes of the holidays, wheh many persons who
needed to be contacted and ihterviewed were unavailable or on vacation
and not at their known homes or places of work. Mr. Cooper's counsel
obtained a brief extension until January 9, 2004, with the State's
opposition due on January 22, 2004 and the reply due on January 26,
2004. (EOR at 381-84, 16.) |

At the same time as these petition papers were being preparéd,
the Orrick attorneys were reviewing the record, interviewing experts in
connection with possible writs of habeas corpus and related discovery
based upon information not ever heard by the jury or considered by a
court, and conducting other investigation that should have been

completed years earlier. Counsel were greatly hindered by the refusal of
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appointed counsel to cooperate and provide all the necessary documenté
and files. In fact, to this day, counsel has refused to provide copies of
critical documents such as investigation reports, photographs and habeas
investigation materials. One counsel has never produced a single piece of
paper. The retained investigator simply refuses to provide his reports and
photographs, but instead feels compelled to speak with reporters in an
effort to discredit defense efforts. This untenable situation arises solely
from the state court’s refusal to allow retained counsel to substitute in,
thereby depriving current counsel of the right to previous counsel’s
materials.

Despite these obstacles, Mr. Cooper sought to file a writ and
related motions on January 23, 2004 in Superior Court in San Diego to
address these failures of counsel and to obtain additional testing of
evidence and investigation of facts never heard by the jury or considered
on the merits by any court. Two judges of the Superior Court refused to
even allow petitioner to file the papers, in direct contradiction of In re
~ Carpenter, 9 Cal. 4th 634 (1995) , even though, in the instance of certain
requested DNA tesﬁng, the applicable statute, California Penal Code
Section 1405 requires that such a request be first filed in the Superior

Court.
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There has been no delay, other than that caused by the District
Attorney's Office and the California courts. It should be recalled that the
District Attorney waited several years before seeking an execution date.
Unlike Gomez, none of the hurdles was of counsel's or Mr. Cooper's own
making and should not affect a decision concerning whether Mr. Cooper is
entitled to have his constitutional claims heard. Mr. Cooper and his
current active retained counsel have acted expeditiously under
enormously difficult circumstances that arose solely because of matters
but of their control.

Likewise, the faét that a number of stays of execution have
been denied by the Supreme Court in other cases is of no effect here.
There is no indication those ruling had anything to do with delay. Ih fact,
theré is no indication why the Supreme Court has stayed two executions
based on similar claims, but denied several others. That is why the denial
of such stays, or even the granting of them, is rarely a productive source of
precedent.

The lower court also appeared to believe that Mr. Cooper’s
current suit was designed to buy him time to have his remaining
challenges to his conviction heard. (EOR at 10, n. 1.) That position is

illogical and clearly erroneous in that Mr. Cooper’s present suit has
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nothing to do with the challenges to his conviction, and has no potential to
“buy” time because those challenges are being heard in the normal course.
There is simply nothing in the record to support such an inference, and
the establish history of this case is to the contrary. Th
those challenges shortly, regardless of Mr. Cooper’s léthal injection
lawsuit.
IL. THE’ DISTRICT COURT ABUSED ITS DISCRETION IN
HOLDING THAT MR. COOPER FAILED TO SATISFY THE

REQUIREMENTS FOR A TEMPORARY RESTRAINING
ORDER

What separates Mr. Cooper from nearly all other lethal
injection cases, particularly those relied upon in the District Court, and
what the court below never addressed, is that he has presented the court
with uncontested evidence that California is engaging iﬁ botched
executions that are evidencing symptoms consistent with misapplication
of the drug protocol. (EOR at 332-45.) Mr. Cooper has offered this
evidence in the form of anecdotal descriptions, what scant medical reports
are available, and medical opinion testimony, hone of which are contésted
by Defendants or their experts, who assume without any proof that
everything is being done correctly. These botched executions have
continued through to the last one, and are directly attributable to a

fundamental misapplication of a medical procedure that makes no
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assurances of trained personnel, adequate equipment and proper
procedures. In fact, California has jerry-rigged the injection site

mechanism in an unprofessional and bizarre fashion.

At this point, Mr. Cooper need not prove his case, he needs
only to establish: (1) a likelihood of success on the merits and the
possibility of irreparable injury; or (2) that serious questions are raised
and the balance of hardships ﬁpé heavily in the moving party’s favor.

'Martin v. Int’l. Olympic Comm., 740 F.2d 670, 674-75 (9th Cir. 1984).
These formulations represent two points on a sliding scale, in which the
required degree of ii'reparable harm increases as the need to demonstrate
the probability of success decreases. Roe v. Anderson, 134 F.3d 1400,
1402 (9th Cir. 1998). The District Court did not engage in this weighing,
holding only that Mr. Cooper had not made a showing that there was a
“fair chance of success on the merits”, and never addressed Mr. Cooper’s
evidence of botched executions, assuming instead that the full doses of
these chemicals were being administered properly. Order, at 6 n. 4. This
was an abuse of discretion. |

While the State may argue that it has an overriding interest in
carrying out its death sentences, there is no doilbt that the public interest

will be served, rather than disserved, by meting out punishment in a
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manner consistent with the protections and procedures derived from the
- Constitution. See California First Amendment Coalition v. Woodford ,
299 F.3d 868 (9th Cir. 2001) (Procedure 770 is an exaggerated,
unreasonable response that restrict public’s right to know). kSerious
questions as to the constitutionality of lethal injection have been raised.
Mr. Cooper will suffer the ultimate hardship, death, if the preliminary
information is not granted pending resdlution of his claim.

The United States Supreme Court, in determining whether a
method of execution violates the Eighth Amendment prohibition against
cruel and unusual punishment examines whether‘the method of
execution: (1) comports with contemporary norms and standards of
society; (2) offends the dignity of the person and society; (3) inflicts
unnecessary physical pain; and (4) iﬂﬂicts unnecessary psychological
suffering. S;ée Weems v. United States, 217 U.S. 349 (1910); see also In re
Kemmler, 136 U.S. at 447 (punishment is unconstitutional if it inflicts
“unnecessary pain, undue physical violence, or bodily mutilation and
distortion”). As the Court consistently has recognized, the Eighth
Amendment draws its meaning not from an inherent sense of right and
wrong, but from “the evolving standards of decency that mark the

progress of a maturing society.” Trop v. Dulles, 356 U.S. 86, 101 (1958).
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The District Court held that because no other court had held
lethal injection unconstitutional, there was no Eighth Amendment
violation. (EOR at 10.) Of course, such an argument could be used to
forever validate any form of execution, including drawirig and quartering,
and is not the proper legal analysis. And, the court below was incorrect in
stating that all the states use the same process: they do not. Even more to
‘the point, Mr. Cooper does not challenge lethal injection as a method of
execution, nor does he offer that the use of the particular chemicals are
necessarily going to inflict cruel and unusual punishment. Instead, Mr.
Cooper challenges Procedure 770 as written and as applied.

III. MR. COOPER HAS DEMONSTRATED THAT THESE
PROCEDURES DO NOT COMPORT WITH THE
REQUIREMENTS OF THE EIGHTH AMENDMENT

The protocol as currently in place will subject Mr. Cooper to an
unreasonable and unacceptable risk of unnecessary physical and
psychological pain and involves execution procedﬁres that offend
contemporary norms and standards of society. See generally Atkins v.
Virginia, 536 U.S. 304 (2002) and cases cited therein; see also California
First Amendment Coalition v. Woodford, 299 F.3d 868, 876 (gth Cir.
2002) (“To ‘detenhine whether lethal injection executions are fairly and

humanely administered, or whether they ever can be, citizens must have
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reliable information about the ‘initial procedures,’ which are invasive,
possibly painful and may give rise to serious complications.”). As argued
to the District Court, Procedure 770 presents problems with respect to the
chemicals used and the procedures for carrying out the injection,
problems that have repeatedly come to fruition sufficiently to establish a

credible, meritorious claim.

A. The Chemicals Used in the Lethal Injection
Procedure Present a Risk of Unreasonable
Suffering and Cruel and Unusual Punishment.

The California Department of Correction’s lethal injection
“procedures” provide for the injection of three drugs in the following
sequence: sodium pentofhal, pancuronium bromide, and potassium
chloride. The use of each of these drugs under the protocol creates serious
risks of an inhumane execution. The second drug, pancuronium bromide,
is the most problematic. - |
a. The Use of Pancuronium Bromide Is Inhumane

The District Court was of the impression that the second drug,
pancuronium bromide, also known by its brand name Pavulon, merely
arrests breathing, and that thisis a legitiméte use of the drug. (EOR at
12.) Aside from the fact that this was not the Defendant’s stated interest in

the use of pancuronium (the masking of seizure activity associated with
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death by the third drug was theh asserted state interest), in his papers and
in his expert testimony, Mr. Cooper fully describes how this drug does
much more, and what can and has happened if the procedures are ﬂewed.

Pancuronium bromide paralyzes all voluntary muscles but
does not affect sensation, consciousness, cognition, or the ability to feel
pain and suffocation. (EOR at 42-58, 1 8; 152; 161.)

Thus, pancuronium bromide does not affect consciousness or
the sensation of pain and suffering. (EOR at 150-51; 161.) It does not
affect or diminish the patient’s ability to think, to be oriented to where he
is, to experience fear or terror, to feel pain, or to hear. All of those
cognitive functions are left completely intact in the presence of
pancuronium bromide. The only thing that is gone is the ability to move.
(EOR at 162.)

If a person is not properly anesthetized when injected with
pancuronium bromide, he will remain censcious while being completely
paralyzed. In this state, the person will undergo the terrorizing and
excruciating experience of suffocation without the ability to move or to
express his pain and suffering. (EOR at 42-58; 1Y 10-11.) This experienee
is “worse than death.” (EOR at 161-62; 175-76.) [where Carol Weihrer

described her own experience of being paralyzed without adequate
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anesthesia. Ms. Weihrer was being ventilated and therefore did not
exberience the agony of suffocation].

Tﬁe conscious paralyzed person will continue to have the

-desire to move without being able to do so. Carol Weihrer described the
sensation of wanting to move without the ability to do so. The loss of
consciousness would be due to suffocation, and would be preceded by the

torment and agony caﬁsed by suffocation. (EOR at 42-58; 113.)

Pavulon is a dangerous drug even in hospital settings because
it can interfere with an anesthesiologist’s ability to monitor the patient’s
condition and degree of unconsciousness. The use of a neuromuscular
blocking agent requires “more expertise than in the normal anesthetic
regimen.” (EOR at 153.) Because of the skeletal muscle relaxation, the
patient loses “some of the reflexes that you monitor in order to determine
anesthetic depth.” It “masks some of the physical parameters that we use
to determine anesthetic depth.” (Id.) Anesthesiologists would never apply
Pavulon or any neuromuscular blocking agent before confirming that the
patient is properly anesthetized. (EOR at 162.)

It is for these reasons that the use of a neuromuscular blocking

| agent in euthanasia of animals is strictly forbidden by the ethical

standards for veterinary medicine. (EOR at 151-52.) The 1993 Report of
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the American Veterinary Medical Association (AVMA) Panel on
Euthanasia states:
For death to be painless and distress-free,
unconsciousness should precede loss of motor
activity (muscle movement). This means that
agents that induce muscle paralysis without

unconsciousness are absolutely condemned as the
sole agents for euthanasia.

(EOR at 268-303.) This same Report later states:
A combination of pentobarbital [a commonly used
anesthetic and euthanasia agent] with a

neuromuscular blocking agent is not an acceptable
euthanasia agent.

The 2000 Report of the AVMA Panel on Euthanasia similarly
condemns the use of neuromuscular blocking agents in euthanasia either
as sole agents or in combination with an anesthetic. (EOR at 304-31.)
According to the Report: “A combination of pentobarbital with a
neuromuscular blocking ageht is not an acceptable euthanasia agent.” (Id.
at 315.) Dr. Geiser explained there is no allowance under the AVMA
standards for the use of Pavulon in euthanasia under any set of
circumstances.

The use of pancuronium in California’s execution pfofocol
effectively nullifies the ability of witnesses to discern whether the

condemned prisoner is experiencing a peaceful or agonizing death.
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Regardless of the experience of the condemned prisoner, whether he or

she is deeply unconscious or experiencing the excruciating pain of

suffocation, paralysis, and potassium injection, he or she will appear to

witnesses to be serene and peaceful due to the relaxation and
immobilization of the facial and other skeletal mﬁscles. (EOR at 42-63,
1 15; 28-41, 16(c).)

Under Procedure 770, if the process is performed without
error or complication and if the proper dosages are administered, death is
caused by the potassium chloride, not by the pancuronium bromide.
Pancuronium bromide does not affect consciousness, so it does not sérve
to make the process more humane. In fact, the use of pancuronium
bromide creates the real and unreasonable risk of causing an
excruciatingly inhumane execution when, for any number of reasons
(explained below), the sodium pentothal fails fo have its intended effect.

~ The problem with the use of pancuronium, and the risks
attendant to its use, has resulted in revision of the New Jersey lethal
injection protocol to omit its use entirely. (EOR at 42-63, 19.)Itis

completely unnecessary to the process. (Id. 17.)

B. Sodium Pentothal Creates a Serious Risk of
Inadequate Anesthesia

Sodium pentothal is the first drug of the sequence pursuant to

DOCSSF1:729465.1 27-




Procedure 770. Itis an “ultra short-acting” barbiturate. (EOR at 42-63.)
Its purpose in the procedure is to render the condemned inmate

unconscious. (EOR at 197.) If the procedures are performed as intended,

drug, potassium chloride, which would stop the functioning of the heart
before the sodium pentothal would hvave its lethal effect.

Contrary to the District Court’s assumption, the debate is not
over whether sodium pentothal in a 5 gram dose will cause
unconsciousness. Order, at 5. Instead, the issue is whether Procedure 770
sufficiently assures that this will occur and that the drug will have its
intended effect. To that issue, the Defendants have offered no proof and
have not contested Cooper’s assertions, supported by witness and medical
téstimony, that Procedure 770 is woefully deficient to the point where
there is at least a fifty percent chance Mr. Cooper will suffer excruciating
pain. As explained in the Declaration of Dr. Heath, the problem is not
with the amount of sodium penfothal used, but with the fact that the
California procedures are such that they do not ensure that the dose will
actually reach the inmate. When combinéd with the pancuronium’s
maskikng effect, and the absence of any monitoring mechanism sufficient

P K
to determine anesthetic levels, the risk is highly elevated and has in fact
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resulted in botched executions.

- Adding to the risk of inadequate anesthesia is the fact that
sodium pentothal is very unstable. (EOR at 151,161.) It is an unusual drug
in that it comes from the manufacturer in powder form and must be mixed
by the anesthesiologist into a solution (a fluid form) before use. (Id.)
Sodium pentothal in solution has an extremely short shelf life and will
begin to lose its potency within the initial 24 hour period after it is mixed.
(Id.) Moreover, if the solution of sodium pentothal comes into contact
with another chemical, such as pancuronium bromide, the mixture of the.
two will cause the sodium pentothal immediately to precipitate out of
solution. (EOR at 42-58; 20.) Consequently, it is important to maintain
the purity of the drug during administration. This explains the need for an
injection of saline solution between the sqdium pentothal and the
pancuronium bromide. These factors are significant in the risk of the
inmate not being properly anesthetized, especially since no one checks
that the inmate is unconscious before the second drug is administered.
(Id.)

The ultimate risk with sqdium pentothal is that an inadequate
dose will leave the inmate conséious while experiencing suffocation from

the pancuronium bromide and cardiac arrest from the potassium. Defects
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in the administration of sodium pentothal includes:
(1) failure to account for each inmate’s physiological

composition such as body weight, tolerance to anesthetics, allergic

the inmate resulting in the release of adrenaline, all of which creates a
high probability that the inmate will be conscious when the other
chemicals are administered causing the inmate to suffer an excruciatingly
‘painful death. | |

(2) ingestion of Valium prior to the administration of sodium
pentothal substantially increases the risk of unnecessary pain. Valium,
which is known to alter the sensitivity of the brain to sedative drugs such
as and including sodium pentothal, will significantly amplify the risk of |
inhumane pain and suffering should anything go wrong with the
administration of the sodium pentothal. (EOR at 42-58, § 22.)

(3) Procedure 770 calls for a five (5) gram dose of sodium
pentothal.administered in a single injection from a single syringe. By
contrast, the original design of the lethal injection protocol called for the
continuous intravenous administraition of an ultrashort-acting
barbiturate so as to alleviate the risks associated with a single dose. (Id.,

23.)
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(4) Procedure 770 contains no provisions for how sodium
pentothal or any of the drugs are to be handled, mixed, administered,
stored, or accounted for. (EOR at 42-58, 1 27; 28-41, 11 3-7.)

(5) There is no monitoring of the patient once the injection

(EOR at 152-53; 162.)
For all of the above reasons, a single dosage of sodium
pentothal is not a proper anesthetic for use in lethal injection as described

in the California procedure.

C. The Lack of Sufficient Guidance in Procedure
;79 Creates a Substantial Risk of Unnecessary
ain

In addition to the lack of defined procedures with respect to
the administration of chemicals, these Procedures 770 protocols fail to
.ihclude safeguards regarding the manner in which the execution is to be
carried out, fail to establish the minimum qualifications and expertise
| required of the personnel performing the crucial tasks in the lethal
injection procedure, and fail to establish appropriatte criteria and
standards that these personnel must rely upon in exercising their
discretion during the lethal injection procedures.

Without guidance from medical professionals or providing
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sufﬁcient guidance for carrying out lethal injection executions, Procedure
770 creates the unconstitutional risk of painful executions and botched
procedures. (EOR 42-63, § 24-25.) This is not a speculative risk — it is
demonstrated in the difficulties seen in 1996 during the Bonin execution
andv in 2002 during the Anderson execution.

Although the District Court characterized this argument ae one
attacking the vagueness of Procedure 770 (EOR at 12), that is not Cooper’s
complaint. Rather; the argument here is that the process is simply too
flawed to render any medical conﬁdence that the inmate will be
unconscious as the otherwise excruciatingly painful chemicals are
administered. Again, as with Mr. Cooper’s other arguments, this is not
mere speculation - it is happening in California’s executions.?

Perhaps the most glaring failure of Procedure 770 is the failure
to ensure adequate procedures regarding the administration of the drugs.
There is no guidance or protocol that determines the timing of
administration of these chemicals. (EOR at 42-63, ] 26.)

If Mr. Cooper is given sodium pentothal followed by

2 Perhaps no where js an assurance of proger procedures more important
than in lethal injection. The risk of error has profound implications. Even
more disturbing, given the impassioned public debate over capital
punishment, and particularly this case, with its strong undercurrent of
racial divisiveness, the risk that someone will alter the procedure in a
disguised manner because it is vague and allows too much room for

.

discretion by unqualified personnel, is truly frightening.
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pancuronium bromide and regains consciousness before the potassium
chloride takes effect, he will be unable to move or communicate in any way
while experiencing excruciating pain. As the potassium chloride is
administered, he will experience an excruciating burning sensation in his
vein, like the sensation of a hot poker being inserted into the arm and
traveling up the arm and spreading across the chest until it reaches the
heart, where it will cause the heart to stoﬁ. (EOR at 28-41, 1 6(c).)

If the sodium pentothal, pancuronium bromide and potassium
chloride are administered in the sequence described and Mr. Cooper’s
heart fibrillates but does not stop, he will wake up but be unable to
breathe. The initial dose of sodium pentothal could sensitize Mr. Cooper’s
pharynx, causing him to choke, gag, and vomit. He would be at risk of
aspirating his vomitus or swallowing his tongue and suffocating. (EOR at

| 28-41, 1 6(a).)
Furthermore, the procedures provide for a saline injection
| between the pancuronium bromide and the potassium chloride. Although
a saline flush is necessary between the first two drugs - the sodium
pentothal and the pancuronium bromide - to avoid precipitation or
crystallization of the pentothal, there is no need for a saline flush between

the second and third drugs. This creates unnecessary complexity that
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increases the chance for error. (EOR at 165.)

The California CDC procedures provide for virtually no
monitoring of the flow of the fluids into the prisoner’s vein. (EOR at 28-
41, 19.) Proper monitoring requires a clear view of the IV site and often
will require “palpation” or touch of the site to check for skin temperature
and firmness of the surrounding tissue. (EOR at 166.) Infiltration or
some kind of diversion of the fluid away from the vein could occur without
being detectable by the trained naked eye just through observation. (Id.,
166.) There is no indication that the executioner or the Warden_, the
persons present during the actual injection of the drugs, is trained in these
areas; nor is there any indication that they perform any kind of monitoring
other than crude visual observation.

Further, there is no consideration of the need for modified
procedures in 770 in the case of an emergency or difficulty. (EOR at 42-
63, 1 32.) Thus, if there is a “cut-down” surgiéal procedure to open up Mr.
Cooper in the event it cannot find a vein sufficient to administer these
chemicals. The protocols don’t even require medical training or
experience in this gruesome procedure that is even more difficult and
likely to result in error. (EOR at 42-63, 133.) Notably, the Warden has

only offered that he does not now “contemplate” that such a procedure will
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be used on Mr. Cooper. The Warden has not provided the medicai
eyaluation of Mr. Cooper’s veins to counsel, and her equivocal language is
erringly vague about this grotesque and antiquated procedure.

Regardless of the manner in which “execution protocols” are
drafted, the process of the lethal injection process, from start to finish, is
complex and is fraught with the possibility of error, as all three recent
wardens administering the protocol in California have admitted. (EOR at
252-67.) The administration of a complex series of drugs by non-medical
personnel has created numerous, and horrific, mistakes and errors in
California and other states. (EOR at 42-63; 1 31; 332-45.)

On February 23, 1996, William Bonin became the first person
executed by means of lethal injection in California. | It took the execution
staff 27 minutes to insert the IV tube and begin administration of the
lethal chemicals. (EOR at 131-34.) The Bonin log notes heat sensitivity of
the EKG monitor indicating a possible equipment problem. (EOR at 28-41
1 8.) In addition, Bohin’s records indicate irregularities in his heart and
breathing monitoring. The records appear altered without appropriate
verification, so they are difficult to interpret. Mr. Bonin may have been on
medications for which the procedure did not aécount. (EOR at 28-41  25;

322-45.)
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On February 9, 1999, Jaturun Siripongs, executed by lethal
injection in California, was pronounced dead 15 minutes after being
injected. After the injection of 50 cc of pancuronium bromide, “Siripongs’
head tilted back and he opened his mouth widely, gasping for air and, to
all appearances, yawning. His diaphragm continued to heave
intermittently until near the end.” (EOR at 346-47.) “Witnesses said his
body twitched several times as the poisons worked through his body. At
 one point, his chest heaved and he seemed to gasp for air. His few more.
breaths Weré increasingly shallow until they stopped and he lay still.” (Id.)
A similar and graphic example of this wés present for the Bonin execution.
(EOR at 42-63; 1 31.) |

On January 29, 2002, execution of Stephen Wayne Anderson
took almost a half an hour to complete, directly contrary to Defendant’s
expert’s evaluations of what should transpire. During that time, Mr.
Anderson’s chest heaved over 30 times in a fashion inconsistent with mere
reflex and with the effects of either sodium penthonal or pancuronium.

(EOR at 128-30.)
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 CONCLUSION

The District Court abused it discretion by assuming the
process is not flawed, and credited the Defendant’s assertion that such a
procedure is humane. We know this to be untrue, though, and we know
that the executions in California are fraught with medically altered in
incorrect procedures that have led to serious complications. Should Mr.
Cooper be given his day in court, there is a reasonable likelihood that he
will prevail on the merits given his presentation here. The evidence
- supporting a grant of a temporary restraining order weighs heavily in
terms of merit and the irreparable injury that will be suffered by Mr.
Cooper. The expert opinions present a factual dispute rightfully
determined in the context of an evidentiary hearing.

The evidence supporting a grant of a temporary restraining
order weighs heavily in terms of merit and the irreparable injury that will
| be suffered by Mr. Cooper. The expert opinions present a factual dispute

rightfully determined in the context of an evidentiary hearing.
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For the foregoing reasons, Mr. Cooper respectfully requests
that the Court vacate the District Court’s February 6, 2004 ruling and
issue a temporary restraining order preventing the Defendants from
executing Mr. Cooper by means of lethal injection, as that procedure is
currently carried out in the State of California.

Respectfully submitted,

February 5, 2004 | | | M.LU;L \0« o
~ DAVID T. ALEXANDER
Counsel of Record for Petitioner
Orrick, Herrington & Sutcliffe LLP
400 Sansome Street
San Francisco, CA 94111

(415) 392-1122
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