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Petitioner, by and through his undersigned counsel, Saad Ahad, Esq. of the

SAA AHD & ASSOCIATES, hereby submit this timely Petition for

Rehearing En banc of the Court's entry of judgment dated August 16,2007.

I. THIS CASE INVOLVES A QUESTION OF EXCEPTIONAL
IMPORTANCE IN THE APPLICATION OF BOTH
IMMIGRATION AND CRIMINAL LAWS

Petitioner seeks a Rehearing En banc because this case involves a question

of exceptional importance, namely, whether statutory rape, as defined under



California Penal Code (hereinafter "PC") Section 261.5(c) is categorically, a crime

of "sexual abuse of a minor" under the Immigration & Nationality Act (hereinafter

"INA") Section 101(a)(43)(A). 8 U.S.C. § 1l01(a)(43)(A). This Court has already

ruled in United States v. Lopez-Solis, 447 F.3d 1201 (9th Cir. 2006), that an

identical Tennessee statutory rape statute was not categorically a crime of sexual

abuse of a minor for purposes of criminal sentence enhancement for ilegal reentry

after deportation, because it did not come within the ordinary contemporary and

common meaning of the statutory words. However, because the panel in the

instant case was bound by this Cour's prior decision in Afridi v. Gonzales, 442

F.3d 1212 (9th Cir. 2006), which found PC §261.5(c) to be categorically a crime of

sexual abuse of a minor, it denied Petitioner's petition for review. Two of the

penal members, Judge Thomas and Judge Leighton, wrote separately to suggest

that Afridi was incorrectly decided and should be reconsidered.

En Banc review of this case is essential for resolving the conflict between

Lopez-Solis, a criminal case, and Afridi, an immigration case, in defining the

meaning of aggravated felony under 8 U.S.C. §1101(a)(43)(A). In the interest of

national uniformity in the application of immigration laws, it is essential that the

definitions of aggravated felonies be the same in criminal as well as in immigration

context. The Supreme Court's decision in Lopez v. Gonzales, 05-547 (U.S. 12-5-

2006), strongly supports this conclusion. There is no reason why there should be
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one definition of sexual abuse of a minor for alien removal purposes, and one for

criminal sentencing for illegal reentry into the country.

En Banc review is also essential because in Afridi, this Court did not take

into account the term "abuse" in determining that PC §261.5(c) was a crime of

"sexual abuse ofaminor" under 8 U.S.C. §1l01(a)(43)(A). Afridi's interpretation

of8 U.S.C. §1101(a)(43)(A) violates the cannon of statutory interpretation which

requires that in interpreting a statute every clause and word of the statute must, if

possible, be given effect. Duncan v. Walker, 533 U.S. 167, 174 (2001). Under

Afridi's definition, the word "abuse" would lose its meaning in the statute, and

would render the statute superfluous.

Moreover. other than Afridi. this Court has alwavs utilized the modified, , 01
categorical approach in determining whether a particular statutory rape law is a

crime of sexual abuse of a minor or a crime of violence. See United States v.

Pallares-Galan, 359 F.3d 1088, 1100 (9th Cir. 2004); United States v. Baron-

Medina, 187 F.3d 1144, 1147 (9th Cir. 1999). Afridi was wrongly decided because

it prohibits conduct that would categorically be legal in the vast majority of states,

and would not constitute abuse within the ordinary, contemporar and common

meaning of the words sexual abuse of a minor. Under Afridi' s definition, a twenty

one year old male who has consensual sexual intercourse with a 1 7 year old year
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female, who is one day short of her 18th birthday, would be guilty of sexual abuse

ofaminor.

Lastly, the BIA's decision is contrary to the congressional purpose of

maintaining national uniformity in the application of Immigration laws, because

Petitioner's conduct, which the BIA found to be an aggravated felony as a sexual

abuse of a minor, was not even a crime in vast majority of states. Afridi wil create

a serious equal protection problem in the application of the Immigration laws in the

United States.

II. SUMMARY OF THE FACTS AND THE CASE

Petitioner is a twenty-six year old native and citizen of Mexico. He entered

the United States in 1992 at the age of twelve, and subsequently became a lawful

permanent resident on June 25, 1998. Petitioner has completed high school in the

United States and has a history of gainful employment. He was employed at

Denny's Restaurant from 1996 until 1998. Petitioner worked for Ralph's Grocery

Store from 1998 to 1999. From 1999 until 2002, Petitioner was employed by

Albertson's Grocery Store. Until the time he was apprehended by the police for

having consensual sexual intercourse with the mother of his child, Petitioner was

working for Raley's Grocery Store in Jackson, California.

Sometime in early June 2001, Petitioner, who at that time was 20 years old,

met Sonia Aredondo (hereinafter "Sonia"), who later became the mother of his
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son Juan Estrada Jr. (hereinafter "Juan Jr."). At the time of their initial meeting,

Sonia specifically told Petitioner that she was 18 years old. This was also

confirmed by Sonia's friends. In reality, however, Sonia was under the age of 18

and was a minor under California law. Petitioner leared of Sonia's true age in

December of2001, several months after he began dating her. By this time Sonia,

age 16, and Petitioner, age 21, were in a committed relationship.

When Petitioner initially met Sonia, he was living with his parents in

Jackson, California. A few months after they had initially met, Petitioner and Sonia

began to live together, with both of their parents' permission. Sonia lived with

Petitioner at his parents' house for nearly six months and Petitioner regularly

visited Sonia's parents during their courtship. Subsequently, Petitioner and Sonia

dated and lived together for nearly three years with the consent and permission of

their parents. Throughout this period, Petitioner financially supported Sonia and

their son.

In April 2002, Petitioner learned that Sonia was pregnant with their first

child. Petitioner and Sonia's son named Juan Estrada Junior was born on

December 1, 2002. Petitioner and Sonia had been in this relationship for nearly 16

months when their son was born. Petitioner worked full-time and fully supported

Sonia and their child. Petitioner's relationship with Sonia was fully consensual

and did not involve any type of threat or coercion.
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Petitioner was subsequently charged and convicted on 4 counts for the

following offenses:

1. Unlawful sexual intercourse with a minor, under the age of 18, who is
not a spouse of the defendant, and is three years younger, in violation
of California Penal Code (hereinafter "PC") Section 261.5(c) (Count
6);

2. Oral Copulation of a person under the age of 18 in violation of PC

§288a(b)(1) (Count 8);
3. Sodomy of a person under the age of 18 in violation of PC § 286(b )( 1 )

(Count 7);
4. Sexual penetration by a foreign object on a person under the age of 18

in violation of PC §289(h) (Count 9).

All the above offenses are called "wobblers" under California criminal law.

This means that they can be tried as either misdemeanors or felonies. For these

offenses, Respondent received a 2-year concurrent sentence on all counts and 5

years of probation.

On May 16,2005, the United States Department of Homeland Security

(hereinafter "governent") placed Petitioner into removal proceedings for

committing an aggravated felony under INA §237(a)(2)(A)(iii). 8 U.S.C.

§ 1227(a)(2)(A)(iii). Petitioner denied that he was removable for committing an

aggravated felony as defined in 8 U.S.C. §1101(a)(43)(A), and sought to terminate

his removal proceedings.

On June 16,2005, Petitioner filed a motion to terminate his removal

proceedings with the Immigration Court. The governent did not file a response

to Petitioner's motion to terminate. On July 8, 2005, at Petitioner's Individual
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hearing the Immigration Judge (hereinafter "II") denied Petitioner's motion to

terminate his removal proceedings. The primary reason for the II's denial of

Petitioner's motion was that Petitioner had raised constitutional arguments to

challenge the definition of the term "sexual abuse of a minor" under 8 V.S.C.

§1101(a)(43)(A). Thus, the II denied the motion for lack of jurisdiction to

entertain substantive constitutional arguments in removal proceedings.

On July 26,2005, Petitioner filed an appeal of the II's decision with the

BIA. On October 5, 2005, the BIA dismissed Petitioner's appeal and affirmed the

II's decision. In its decision, the BIA concluded that a person under 18 years of

age qualifies as a "child" or "minor" within the meaning of the term sexual abuse

of a minor. The BIA affirmed the definition of sexual abuse of a minor adopted in

its prior decision in Matter of Rodriguez-Rodriguez, 22 I&N Dec. 991 (BIA 1999).

Petitioner filed a timely review of the BIA's decision to this Court on October 12,

2005. This review challenges the BIA's definition of the term "sexual abuse of a

minor" under 8 D.S.C. §iîûl(a)(43)(A).

III. ARGUMENT

A. THE TERM "SEXUAL ABUSE OF A MINOR" MUST HAVE THE
SAM DEFINTION UNER THE LA W OF REMOVAL, AND THE
LA W OF SENTENCING FOR ILLEGAL REENTRY INTO THE
COUNTRY BECAUSE IT COMES FROM THE SAM SOURCE,
NAMLY, FEDERAL IMMIGRATION LAW
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In Lopez-Solis, this Court engaged in a de novo review of the District

Court's determination of the term "sexual abuse ofa minor," and found that the

Tennessee statutory rape statute was not categorically a crime of sexual abuse of a

minor for sentence enhancement purposes. On the other hand, in Afridi, this Court

deferred to the BIA's reasonable definition of the term sexual abuse of a minor in

finding that PC §261.5( c) was categorically a crime of sexual abuse of a minor

under the INA. However, the term "sexual abuse of a minor" should have the

same definition in both criminal and immigration context because it comes from

the same source, namely, Federal Immigration law. There is no evidence to

support the conclusion that Congress intended different definitions of the term

"sexual abuse of a minor" for criminal and immigration purposes.

The Supreme Court decision in Lopez v. Gonzales concluded that a state's

classification of a non-trafficking drg offence as a felony, when it would be

punishable as a misdemeanor under the Federal Controlled Substance Act, was not

an aggravated felony drug offense under the 8 U.S.C. §1101(a)(43)(B) because

there was no evidence that Congress wanted the law of alien removal, and the law

of criminal sentencing for ilegal reentry dependant on varying state criminal

classifications. Because 8 U.S.C. §1101(a)(43)(B) looks to a federal statute,

namely, 18 D.S.C. §924(c)(2) for definition, the Supreme Court concluded that "it

is just not plausible that Congress meant to authorize a State to overrle its
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judgment about the consequences of federal offenses to which its immigration law

expressly refers." Id. There was strong indication in Lopez, that the Supreme

Court wanted the law of criminal sentencing and law of removal to be consistent

because it stemmed from the same federal source.

The Supreme Court's holding in Lopez supports the conclusion that unless

. Congress specifically specifies the definition of common terms, such as "sexual

abuse of minor," should be interpreted the same in a criminal context as well as in

an immigration context. Thus, it is important that this Court resolves the conflict

between Lopez-Solis and Afridi.

B. AFRIDI WAS INCORRCTLY DECIDED BECAUSE IT DID NOT
TAK INTO ACCOUNT THE TERM "ABUSE" IN DETERMG
THAT SECTION 261.5(c) WAS CATEGORTCALLY A CRTME OF, - / .. ~.- - - - - - - - - - -- - - - - -_. - --
SEXUAL ABUSE OF A MIOR UNER THE IMMGRATION &
NATIONALITY ACT

In order to define the phase "sexual abuse of a minor," this Court must

define the term "abuse." Abuse is defined as misuse, injure, hurt, or damage etc.

United States v. Pallares-Galan, 359 F.3d 1088, 1100 (9th Cir. 2004). The

definition of abuse constitutes both physical as well as nonphysical misuse or

maltreatment. United States v. Padila-Reyes, 247 F.3d 1158, 1163 (l1th Cir.

2001). Abuse constitutes behavior that is harmful emotionally, psychologically,

and physically. Id. This Court found in Valencia v. Gonzales, 439 F.3d 1046, 1050

(9th Cir. 2006), held that the age of the victim is "material" in determining whether
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a statutory rape law involves abuse to a minor. As Judge Thomas noted in his

concurence in the instance case, although consensual underage sex may be

psychologically harmful to a young teen, it may not be harmful to an older one.

In finding PC §261.5( c) to be categorically a crime of sexual abuse of a

minor, the Afridi Court completely disregarded the term "abuse," and thus

rendering the term superfluous in violation of the cannon of statutory interpretation

which requires that, if possible, every clause and word of a statue be given effect.

Duncan v. Walker, 533 U.S. at 174. Afridi gave no consideration to the age of the

victim in determining whether violation of the statute involved abuse. For

instance, in United States v. Baron-Medina, 187 F.3d at 1147, this Court held that

consensual sexual contact with a minor under the age of 14 necessarily involved

psychological abuse because a child that young cannot understand the nature of the

adult's sexual advances. However, as this Court noted in Lopez-Solis, an almost

18 year old typically will have a higher level of sophistication about sex and a

greater ability to understand the nature and ramifications of sexual activity than a

younger teen or child. Lopez-Solis, 447 F.3d at. 1209.

The plain language of8 U.S.C. §1101(a)(43)(A) makes "sexual abuse ofa

minor" to be an aggravated felony; not simply "sexual contact with a minor."

Afridi renders the statute devoid of the term "abuse."
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C. THE FULL RAGE OF CONDUCT COVERED UNER SECTION
261.5(c) OF THE CALIFORNA PENAL CODE DOES NOT FALL
WITHI THE COMMON, EVERYDAY MEANIG OF THE TERM
"SEXUAL ABUSE OF A MIOR" BECAUSE IN A VAST MAJORITY
OF THE STATES SUCH CONDUCT IS LEGAL

To determine whether a state conviction fits the INA's definition of "sexual

abuse of a minor," the categorical approach determines whether the elements of the

statute and indictment fall within the common, everyday meaning of the words.

Baron-Medina, 187 F.3d at 1146. The full range of conduct prohibited by PC

§261.5(c) does not involve sexual abuse of minor because a 21 year old man can

violate this statue ifhe has consensual sex with a 17 year old girl who is one day

short of her 18th birthday. In 370ther states in the country, where this conduct is

not prohibited, this could not even be a crime, much less an aggravated felony.

Even the facts of this case indicate no abuse whatsoever. As Judge Thomas noted

in his opinion:

The misapplication of Afridi becomes apparent when we examine the facts
of this case. There is no suggestion of abuse in any form. The couple had a
relationship, approved by both parents, and lived together in the home of the
petitioner's parents. They had a child together and ultimately moved into a
separate residence. If they had solemnized their relationship by marriage, no
prosecution would have been possible. Because they did not, Estrada-
Espinoza is now considered a removable aggravated felon under Afridi.
However, it is difficult for me to discern how these circumstances qualify as
"sexual abuse of a minor" as we would consider those terms in a common
sense manner.

Therefore, the full range of conduct covered by this statute does not entail

"sexual abuse of a minor."
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D. TO FIN PETITIONER REMOVABLE ON A SEXUAL ABUSE OF A
MIOR CHAGE WOULD BE CONTRAY TO THE
CONGRESSIONAL INTENT OF CREATING UNFORMTY IN THE
APPLICATION OF IMMGRATION LAWS

Petitioner is charged with removal as an aggravated felon for having sex

with a minor only because he was unfortunate enough to be in a state where the

age of consent is 18. In most states, where the age of consent is 16, he would not

even be deportable mush less be charged as an aggravated felon. Such inequity in

treatment for consensual sexual intercourse between two people is contrar to

Congress's intention of creating uniformity in the field of immigration law. The

Supreme Court has repeatedly recognized that Congress has exclusive power over

immigration. Takahashi v. Fish & Game Comm'n, 334 U.S. 410 (l948). This

Court has held that given the strong need for uniformity in the application of

immigration law, it would interpret the definition of aggravated felony for

immigration purposes to be nationally uniform absent a clear indication that

Congress intended otherwise. Kahn v. INS, 36 F.3d 1412, 1414-15 (9th Cir. 1994).

In Kahn, the Court specifically stated that "the INA was designed to implement a

uniform federal policy, and the meaning of concepts importnt to its application

are not to be determined according to the law of the forum, but rather require a

uniform federal definition." Id. at 1414. Thus, Petitioner's conduct does not fall

within the definition ofa "sexual abuse ofa minor" under INA §101(a)(43)(A)
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because Congress could not possibly have wanted to create such unequal treatment

for similar conduct based on a particular state's definition of statutory rape.

iv. CONCLUSION

Petitioner strongly urges this Cour to rehear this case En Banc in order to

resolve the conflict between the definition of the term "sexual abuse of the minor"

in criminal and immigration cases. In light of the foregoing reasons, this Court's

holding in Afridi was incorrect, and was contrary to the plain language of the

statute.

Dated: Sr1køp# ílS; 07- Respectfully submitted

~
S¿A~A n AHNA.n & ASSOCIATES
39159 Paseo Padre Parkway # 307
Fremont, CA 94538
TeL.: (510)713-9847
Fax: (510)713-9850
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CERTIFICATE OF COMPLIANCE PURSUANT TO
FED.R.APP.P.40-1(a)

I certify that the attached Petition for Rehearing En Banc complies with all
the requirements under FRA 35 and limited to 15 pages.

CERTIFICATE OF SERVICE
I certify that a September as-l11,. 2007, I directed that a copy of Petition

for Rehearing En Banc be placed in a mailroom at the United States Postal Service
for service by same-day mailing, first-class postage prepaid, upon counsel for
Respondent at the following address:

ERNSTO H. MOLINA, JR. Attorney for Respondent
Office of Immigration Litigation
Civil Division
P.O. Box 878, Ben Franklin Station
Washington, D.C. 20044

~
SAA AHD & ASSOCIATES
39159 Paseo Padre Pkway #307
Fremont, CA 94538
TeL. (510)713-9847
Fax. (510)713-9850
Attorney for Petitioner
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1. INTRODUCTION

Pursuant to Federal Rule of Appellate Procedure 29 and Circuit Rule 29-2,

amici curiae file this brief in support of Petitioner's Petition for Rehearing En Banc

of the panel's decision in Estrada-Espinoza v. Gonzales, _ F.3d _, Case no. 05-

75850 (9th Cir. Aug. 16,2007) ("Estrada"). As shown below and in the principal

Petition, this case should be reheard by an en banc Court to secure uniformty of

the Court's decisions, and because this case raises an issue of exceptional

importance. See Fed. R. App. P. 35.

Amici's brief specifically provides reasons in addition to those discussed in

Petitioner's Petition as to why rehearing is necessary to secure uniformity of the

Court's decisions with respect to prior decisions of this Court and the United States

Supreme Court. For the reasons shown below, the panel's reliance on Afrdi v.

Gonzales, 442 F.3d 1212 (9th Cir. 2006), which in turn purported to defer to the

Board of Immigration Appeals' ("Board," "BIA") reasoning in Matter of

Rodrguez-Rodrguez, 22 1. & N. Dec. 991,996 (BIA 1999), ("Rodriguez") was

misplaced under prior Circuit case law. Consequently, this Cour should not

uphold Afrdi, nor defer to Rodrguez. Given that the panel's reasoning fails to

comport with prior pFecedent by this Cour and will cause numerous individuals to

face almost certain and permanent banishment from the United States, this Court

should rehear this case en banc and reconsider its prior decisions in Afrdi andthis
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case.

II. STATEMENT OF INTEREST OF AMICI CURIAE

As described in the accompanying motion, amici curae -- the Florence

Immgrant and Refugee Rights Project, the Immgrant Legal Resource Center, the

Immgration Law Clinic of the University of California, Davis School of Law, the

National Immgration Project of the National Lawyers Guild, and the Washington

Defender Association Immigration Project -- are regional and national

organizations commtted to fair and humane administration of United States

immgration laws and respect for the civil and constitutional rights of all persons.

Many of their clients and the communities they serve will be significantly affected

by this case. Thus, amici have a direct interest in this matter.

III. ADDITIONAL REASONS IN SUPPORT OF REHEARG

A. THE COURT'S REASONING IN AFRlDI, UPON WHICH THIS
PANEL RELIED, WAS ERRONEOUS BECAUSE THE AFRIDI
COURT DID NOT PERFORM A CORRCT CATEGORICAL
ANALYSIS OF WHETHER CAL. P.C. § 261.5(C) CONSTITUTES
"SEXUAL ABUSE OF A MINOR" AS REQUIRED UNER THIS
CIRCUIT'S CASE LAW.

Amici concur in and do not repeat here the reasons presented by Petitioner in

his Petition for Rehearng. Rather, amici provide additional supporting reasons that

California Penal Code ("CaL. P.C.") § 261.5(c) does not categorically involve
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"abuse" in the "ordinary, contemporary, and common" meaning of that term, and

cannot therefore constitute "sexual abuse of a minor" under 8 U.S.C. §

1101(a)(43)(A), Immigration and Nationality Act ("INA") § 101(a)(43)(A).

United States v. Baron-Medina, 187 F.3d 1144, 1146 (9th Cir 1999); Estrada,_

F.3d at *3 (Thomas, concurrng).

1. Afridi did not consider the legislative intent behind CaL. P.C. §

26l.5( c), which was to prevent unwanted pregnancies.

Significantly, as additional evidence that a conviction under CaL. P.C. §

261.5(c) is not inherently "abusive," the legislative history ofCal. P. C. § 261.5

indicates that the statute was enacted and has been preserved not to protect minors

from "abuse" (as other statutes accomplish that) but rather to deter teenage

pregnancy.

The Courts and the California legislature have made it plain that deterrence

of teenage pregnancy was the motivation behind the statute. Protecting young

women from unwanted pregnancies was the interest the State advanced for the

statute when confronted with a constitutional challenge to its unequal application

to males and females. See e.g., Michael M. v. SUt)er. Ct. of Sonoma County, 450

U.S. 464, 471 (1980) ("the justification for the statute offered by the State, and

accepted by the Supreme Cour of California, is that the legislature sought to '

prevent illegitimate teenage pregnancies."); People v. Tobias, 25 CaL. 4th 327, 333-
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34 (2001). In 1996; gender neutral language was inserted specifying that an adult

is "a person who is at least 18 years of age," as part of the Teenage Pregnancy

Prevention Act of 1995. CaL. Penal Code § 261.5 (Deering 2002). See also Stats

1996 ch. 789 ("Teenage Pregnancy Prevention Act of 
1995") Sections 1 (a) and (c)

(cited in notes to Deering CaL. Penal Code An. § 261.5, as amended by 1996 ch.

78, § 3) (noting "(i)l1icit sexual activity between adult males and teenage or

younger girls in this state resulting in the nation's highest teenage pregnancy and

birth rate. ... Society can no longer ignore the disregard of statutory rape laws and

the consequent increase in teenage pregnancies. The laws prohibiting adults from

having sexual relations with persons under the age of 18 years must be more

vigorously enforced.").

The fact that teenage pregnancy is disfavored appears to be motivated by

financial and other societal concerns. Nothing suggests that teenage pregnancy is

inherently associated with "abuse" as that term is ordinarly used. See also

Valencia v. Gonzales, 439 F.3d 1046, 1052-53 (9th Cir. 2006) (§ 261.5(c) is not a

crime of violence as there is not a substantial risk that force would be used).

Therefore, CaL. Penal Code § 261.5 canot be found to categorically penalize

"abusive" behavior within the ordinar understanding of the term. See also U.S. v.

Lopez-Solis, 447 F.3d 1201, 1208 n. 42 (9th Cir. 2006) (reviewing the legislative

history of Tennessee statutory rape law and finding that it was enacted to preserve
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the sexual chastity of, not prevent psychological harm to, young unmarried

women); U.S. v. Baza-Martinez, 464 F.3d 1010,1016 (9th Cir. 2006).

2. Afridi did not consider that CaL. Penal Code ~ 261.5 penalizes

acts which are lawful between married couples.

Afridi also did not consider that CaL. Penal Code § 261.5(a) defines

"unlawful sexual intercourse" as "an act of sexual intercourse accomplished with a

person who is not the spouse of the perpetrator, if the person is a minor." Cal.P.C.

§ 261.5(a). Thus, the statute itself contemplates that a minor can engage in sexual

intercourse with an adult in a perfectly legal-and presumably non-abusive-

manner, when the couple is legally marred. Accordingly, the California

legislatue implicitly recognized that the conduct penalized by CaL. Penal Code §

261.5(a) is not per se malevolent or "abusive," in the ordinary sense of the word.

In contrast, other statutes that have been found to constitute "abuse" -- such

as CaL. Penal Code §§ 288 and 2890), and Nev. Rev. Stat. § 201.230, the

provisions at issue in Baron-Medina, supra, U.S. v. Mendoza-Iribe, 198 F.3d 742 .

(9th Cir. 1999), Cedano v. Ashcroft, 324 F.3d 1062 (9th Cir. 2003), respectively--

do not make exceptions to their provisions for marred couples. That is, the acts

made illegal under those sections of law apply to all persons, whether mared to

each other or not. Those statutes thus indicate that the State considers those acts to

be inherently abusive ones, necessitating criminalization in all situations.
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Therefore, an act covered by § 261.5(c), a statute that does have the marriage

exception, is not necessarily inherently abusive, and cannot be labeled as an

aggravated felony.

3. Afridi did not consider abusive intent.

The Afrdi Court's reliance on 18 D.S.C. § 3509(a) for the definition of

"sexual abuse of a minor" is also incorrect because that statutory section does not

contain any analysis regarding the intent of the perpetrator, and thereforG may not

constitute abuse. Although "abuse requires more than improper motivation,"

(Baza-Martinez, 464 F.3d at 10.16), improper motivation'Ís one of 

the elements that

this Court has traditionally considered in finding whether an offense constitutes

"sexual abuse of a minor."

Under the literal terms of 18 U.S.C. § 3509(a)(8), the intent of 
the

perpetrator is not always clear. The section 
defines ','sexual abuse" by specific

acts, without any mention of the intent needed in carring them out. See 18 U.S.C.

§ 3509(a)(8). Only certain acts listed under that subsection necessarly require a

malevolent intent as an element, such as coercion, rape, molestation, exploitation,

and incest. Id. For other acts, the intent of the perpetrator is not clear, such as:

employment, use, persuasion, inducement, and enticement. Id. The Rodrguez

Board in fact added the element of "abuse" to this definition separately from §
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3509(a)(8) itself. See 22 i. & N. Dec. at 996 ("Abuse is defined in relevant part as

physical or mental maltreatment.") (citing Black's Law Dictionar).

In contrast, before the Afridi Court's decision in this case, all of the criminal

statutes found by this Court and the BIA to encompass acts constituting sexual

abuse of a minor under INA § 101(a)(43)(A)-including the statute at issue in

Baron-Medina itself-have contained explicit scienter requirements, namely that

the perpetrator engage in the criminal act with the intent to appeal to his own

prurient interests or those of the victim. See e.g., Baron-Medina, 187 F.3d at 1147

(considering CaL. Penal Code § 288(a)); Pallares-Galan, 359 F.3d 1088,1101-1102

(9th Cir. 2004) (CaL. Penal Code § 647.6(a)); Mendoza-Iribe, 198 F.3d at 745 (CaL.

Penal Code § 2890)); Cedano, 324 F.3d at 1066 (Nev. Revised Statute § 201.230);

Parrlla v. Gonzales, 414 F.3d 1038,1043 (9th Cir. 2005) (WA Revised Code §

9.68A.090); see also Matter of Small, 23 i. & N. Dec. 448 (BIA 2002) (New York

Penal Law § 130.60(2)). See also Baza-Martinez, 464 F.3d at 1016 ("(A)buse

requires more than improper motivation, it requires conduct that is abusive.").

Certainly it Ís significant that until Afrdi and Estrada, every statute found by

the Board and this Cour to constitute "sexual abuse of a minor" under INA §

101(a)(43)(A) has included a specific scienter requirement other than "general

intent" to commt the act. More importantly, reading 8 D.S.C. § 1101(a)(43)(A) to

encompass only those acts that require a specific, lewd intent, is most consistent
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with the "ordinary, contemporary, and common meaning" of 
the word "abuse"-

which, by its very nature, implies an element of ill-wil and immorality-and, thus

most in accord with this Court's seminal decision in Baron-Medina.

Thus, not all the acts under § 3509(a)(8) demonstrate a malevolent or

malicious intent, no matter how offensive the act might appear. Rodriguez arose in

the Fifth Circuit; however, in the Ninth Circuit, without a showing of such intent,

the panel could not have properly concluded that all acts under 18 U.S.C. §

3509(a)(8) necessarily constitute "sexual abuse of a minor." See Baron Medina,

187 F.3d at 1146.

4. Afridi's holding violates the requirements ofuniformtv in the

Equal Protection Clause.

The U.S. Constitution requires a uniform definition of 
the term "sexual

abuse of a minor." The Equal Protection Clause requires the uniform application of

immgration laws so that an individual is not deportable based purely on

geographic circumstance.l Given that the conduct at issue in this case is not

1 A similar analysis and need for uniformty has been recognized under the

Naturalization Clause as welL. See Nehme v. INS, 252 F.3d 415,428 (5th Cir.
2001) ("(N)attralization laws must be interpreted according to federal 

standards,

rather than state law."); Nemetz v. INS, 647 F.2d 432,435 (4th Cir. 1981) (holding
that the good moral character requirement for natualization should be uniform
(continued on next page)
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defined equally around the countr, the panel's holding violates the Equal

Protection Clause.

Principles of statutory construction drawn from the Constitution require a

uniform meaning. This Court and the Supreme Court have held that "(i)n the

absence of a plain indication to the contrary. . . it is to be assumed when Congress

enacts a statute that it does not intend to make its application depend on state law."

Dickerson v. New Banner Institute, 450 U.S. 103, 119 (1983). It is well

established that when interpreting an ambiguous or undefined term employed by

Congress, the Courts must do so in a way to avoid an unconstitutional

interpretation. Hence the principle of interpretation known as "constitutional

avoidance" requires that where more than one interpretation is possible, an

ambiguous term must be given an interpretation that will not result in a finding of

unconstitutionality. Clark v. Martinez, 543 U.S. 371, 380-81 (2005); Zadvvdas v.

Davis, 533 U.S. 678 (2001), on remand, 285 F. 3d 398 (5th Cir. 2002); see also

Rust v. Sullivan, 500 U.S. 173, 191 (1991); Edward J. Debartolo Corp. v. Florida

Gulf Coast Building & Constr. Trades Council, 485 U.S. 568, 575 (1988).

Therefore, not only must the term "sexual abuse of a minor" be interpreted in a

among the states).
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uniform fashion, independent of the particular state laws, but it cannot be

interpreted in a way that leads to a constitutional violation.

This Court has held that the Equal Protection Clause of the U.S. Constitution

, requires that an individual not be treated differently under federal 
law solely on the

basis of where an offense took place. Garberding v. INS, 30 F.3d 1187 (9th Cir.

1994); Cazarez-Gutierrez v. Ashcroft, 382 F.3d 905, 913 (9th Cir. 2004);

Dillingham v. INS, 267 F.3d 996 (9th Cir. 2001); Luian-Arenariz v. INS, 222

F.3d 728 (9th Cir. 2000); Paredes-Drrestarazu v. INS, 36 F.3d 801 (9th Cir. 1994).

Therefore, in order to avoid a constitutional violation as to the meaning of the term

"sexual abuse of a minor," it must be understood to not include statutes such as the

one at issue here, which prohibit acts of sexual conduct that would be legal if they

had occurred in other states. Since the acts at issue here would be legal in 43 other

states (and in federal jurisdictions)2, they cannot be held to involve "sexual abuse

of a minor" without creating an Equal Protection violation.3 Because such an

2 See Estrada-Espinoza, _ F.3d at *7 (Thomas, concurence). See also 10

D.S.C. § 920(b) (military code); D.C. Code An. § 22-3008, § 22-3001(3) (2004)
(D.C. code); 18 D.S.C. § 2243 (federal "sexual abuse of a minor" statute not
penalizing sexual conduct with person 16 years or over).

3 If a state were to criminalize sexual relations with a "minor" defined as a

person under 19 years of age, then surely a constitutional issue would be raised if
that were to result in the mandatory deportation of an individual for acts (sex with
(continued on next page)
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interpretation must be avoided, Petitioner's conviction canot categorically

constitute an aggravated felony.

B. THIS COURT IS NOT REQUIRED TO DEFER TO THE BOARD'S
DECISION IN RODRIGUEZ.

1. This Court is not required to give full Chevron deference to the

Board's holding in Rodrif¿uez. as the Cour did in Afridi.
because the Board's application of that holding to & 261.5( c)
was not published.

Contrary to the Afridi panel's holding (as followed here), the Board's

decision in Rodriguez, is not owed deference as an reasonable agency

interpretation under Chevron. U.S.A.. Inc. v. Natural Resources Defense CounciL.

Inc., 467 U.S. 837 (1984). For the multiple reasons provided by Petitioner and

amici, the agency's definition in Rodriguez, and its application in Afridi, was

"arbitrary, capricious and manifestly contrary" to this Circuit's precedent. See

Coronado-Durazo v. 1.N.S., 123 F.3d 1322, 1324 (9th Cir. 1997) ("We are not

obligated to accept an interpretation that is "demonstrably irrational or clearly

contrary to the plain and sensible meaning of the statute.,,).4 As the Estrada

an 18 year old) that are completely legal in the rest of the countr.
4 The Board has had various opportities to define the phrase and has failed

to do so. See e.g., Rodriguez, supra; Matter ofV-F-D-, 23 1. & N. Dec. 859, 863
(BIA 2006). Cf. Velazquez-Herrera v. Gonzales, 466 F.3d 781 (9th Cir. 2006)
(continued on next page)
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concurrence now makes clear, the definition of 
"sexual abuse of a minor" taken

from the Board's decision in Rodrguez and applied to CaL. P. C. § 26 
1.5 (c) in

Afridi is "contrary to plain and sensible meaning" of that phrase and thus not

worthy of deference. See also 1m v. Gonzales, _ F.3d _, Case no. 05-70027 (9th

Cir. Aug. 13, 2007) ("Also, to the extent that the agency's determination is based

upon an interpretation of circuit law. .. the agency is not owed any deference")

(citations omitted).

Moreover, the BIA did not apply its purported definition to § 26l.5( c) in a

published case, and thus a lower standard of deference would apply to the

application of the reasoning of Rodrguez to a separate statute. See Garcia-

Quintero v. Gonzales, 455 F.3d 1006, 1012 (9th Cir. 2006) ("(B)ecause the BIA's

decision was an unpublished disposition, issued by a single member of the BIA,

which does not bind third parties, we conclude that it does not carr the force of

law."); see also Miranda-Alvarado v. Gonzales, 449 F.3d 915,921-924 (9th Cir.

2006) (Chevron deference not appropriate).

(remanding to BIA as no Court had yet interpreted phrase "crime of child abuse"
for def)ortation purposes). Thus, this Court should independently review and
clarify the standard. See e.g., Acosta v. Gonzales, 439 F.3d 550,553 n. 4 (9th Cir.
2006) (denying governent request for remand after Ninth Circuit interpretation,
as BIA already had its chance to decide the issue).
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Notably, in Rodriguez, the Board stated:

We are not adopting this statute as a definitive standard or definition
but invoke it as a guide in identifying the tyes of crimes we would
consider to be sexual abuse of a minor.

22 I. & N. Dec. 991, 996 (BIA 1999). Therefore, even if the BIA's reasoning in

Rodrguez is permssible as to the issue in that case (which for example involved a

child under 14), its application of that reasoning to a conviction under § 261.5(c)

(involving a minor under 18) is a different issue, for which deference is not

appropriate. See Miranda-Alvarado, 449 F.3d at 921-924; see also Matter ofV-F-

D-, 23 1. & N. Dec. 859, 863 (BIA 2006) (considering the significant age

difference of seven or eight years inherent in Florida statute before concluding that

the conduct constituted sexual abuse of a minor).

2. The agency does not have special expertise in this matter that
requires deference bv this Court.

Moreover, Chevron deference is not warranted because this is not a decision

involving "a full understanding of the force of the statutory policy in the given

situation (that) depend(s) upon more than ordinary knowledge respecting the

matters subjected to agency regulations." Chevron, 467 U.S. at 844 (citations and

quotations omitted, emphasis added). Here, the agency does not have a "more than

ordinary knowledge" respecting the definition and scope of the Congressionally

created term "sexual abuse of a minor" which has applications in both criminal and

13
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Lara-Chacon v. Ashcroft, 345 F.3d 1148, 1151 (9th Cir. 2003) (law relating to a

controlled substance).

Notably, although the term "sexual abuse of a minor" is not defined with an

explicit cross-reference to a criminal statute, that term is used in the INA only in

reference to a criminal conviction, and is used elsewhere within federal law in the

criminal law context. Like many of the offenses under 8 V.S.C. § 1 10 1 (a)(43)(A)

(including theft, fraud, rape, burglary, commercial bribery, perjury, obstrction of

justìce), the phrase "sexual abuse of a minor" is also used in the criminal

sentencing context. See V.S.S.G. § 2L1.2(b)(1)(A). Consequently, the need for an

interpretation as to the meaning of that phrase wil arse in both criminal and

immgration law - perhaps in reference to the exact same conviction. The Court

has repeatedly applied the same legal analysis in interpreting the meaning in both

contexts, see e.g., Baza-Martinez, 464 F.3d at 1015; Lopez-Solis, 447 F.3d at

1206-07, and therefore the necessary analysis is not particular to immigration law.

Congress never expressed any intention that the phrase has a distinct meaning in

immigration law, and in particular, as it only refers to criminal convictions, there is

no suggestion that it should have a different meaning in immgration law from its

meaning in the criminal sentencing context. Thus, the phrase "sexual abuse of a

minor" as used in immgration law has an obvious and a direct relationship to its

use in the criminal context, in which the Board has no special expertise and does
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not have sole jurisdiction.

Second, the definition of aggravated felony is a frequent subject of federal

court decisions. This dual responsibility for definition between federal courts and

the Board inevitably leads to potential conflict and the need for haronization

between the Courts and agencies. Under the deference given in cases such as

Afrdi, the outcome in immigration cases may be determned simply by which

body first addresses the issue. As discussed in this section, the Ninth Circuit held

in Afrdi that in immigration proceedings it must defer to the Board's standard for

the definition of sexual abuse of a minor as set out in Rodrguez. However, the

Court did not so defer in the non-immgration case addressing the identical issue.

See Lopez-Solis, 447 F .3d at 1206-07. This results in the legal outcome being

determned by the happenstance of which decision is issued first. The Board

generally will defer to the Ninth Circuit if the Court creates the generic definition

in the context of a criminal case, and will apply that definition in immigration

cases within the Ninth Circuit jurisdiction. See, e.g., Cedano-Viera, 324 F.3d at

1067 (citing Matter of Yanez-Garcia, 23 1& N Dec. 390 (BIA 2002) (en banc)).

In such contexts, the fact that the agency inherently reviews an issue first should

not give it precedential value over other federal determnations, such as the

criminal law interpretation of the same phrase. Thus, where the Board is

interpreting terms that have meaning in areas outside of immgration law,
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deference to the agency should not significantly control the legal outcome of the

case.5

Third, as noted by Petitioner, the Supreme Court has indicated that the

definition of aggravated felony should be similar in immgration and criminal

proceedings. In Leocal, the Supreme Court stated:

Even if § 16 lacked clarity on this point, we would be constrained to
interpret any ambiguity in the statute in petitioner's favor. Although
here we deal with § 16 in the deportation context, § 16 is a criminal
statute, and it has both criminal and noncriminal applications. Because
we must interpret the statute consistently, whether we encounter its
application in a criminal or noncriminal context, the rule of lenity
applies.

See 543 U.S. at 12 n. 8, citing U.S. v. Thompson/Center Arms Co., 504 U.S. 505;

517 -518, (...) (1992) (plurality opinion) (applying the rule of lenity to a tax statute,

in a civil setting, because the statute had criminal applications and thus had to be

interpreted consistently with its criminal applications). The Supreme Court

reaffirmed this general principle recently in Lopez, 127 S.Ct. at 632 ("Finally, the

Governent's reading would render the law of alien removal, see 8 U.S.C. §

1229b(a)(3), and the law of sentencing for illegal entr into the countr, see USSG

5 Therefore, the Court's thorough and well-reasoned analysis in Lopez-Solis,

which was not controlled by deference, should be givenmore weight than the
Court's deference to the Board in Afrdi, as demonstrated by the concurrng
opinion in Estrada.
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§ 2L 1.2, dependent on varying state criminal classifications even when Congress

has apparently pegged the immgration statutes to the classifications Congress

itself chose'."). That same principle, as well as the rule oflenity cited above by the

Supreme Court for immgration interpretations, should be applied in this context as

welL. Giving deference to the Board in this area is inconsistent with achieving that

outcome.

iv. CONCLUSION

For the aforementioned reasons and those in Petitioner's principal brief, the

Court should grant en banc hearing of this case.

Date: October 5,2007 Respectfully submitted,
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II. INTRODUCTION

NOW COMES, Amicus Curiae, the American Immigration Lawyers

Association (~AILA"), pursuant to Rules 29 (c) ,
Fed.R.App.P., Circuit Rule 35-1, in support of Mr.

ESTRADA-ESPINOZA' s (~ESTRADA-ESPINOZAIf) petition

35 and 4 0 ,

Juan Elias

for panel

rehearing and petition for rehearing of a published decision, with

suggestion for rehearing en banc in Estrada-Espinoza v. Gonzales,

F.3d , No. 05- 75850 ( 9 t h C i r., Au g. 1 6, 2 007) .

A. statement of Purpose

In the judgment of Amicus Curiae and undersigned counsel, this

case merits rehearing for the following reasons:

(1) The Panel overlooked a material principle of law by

focusing on the Board of Immigration Appeals' definition of ~ sexual

abuse of a minor," which divorces the ~ abuse" requirement from the

statute. See e.g. r United States v. Pallares-Galan, 359 F.3d 1088,

1100 (9th Cir. 2004).

(2) The Panel's decision conflicts with an existing opinion

by another court of appeals which has spoken on the same or similar

issue of law and fact. See Uni ted States v. Thomas, 159 F. 3d 296,

300 (7th Cir. 1998) (recognizing that while consensual underage sex

may be psychologically harmful to a young teen, it may not be

harmful to an older one). Hence, the California statute at
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California Penal Code (~C.P.C.") § 261.5(c) is categorically
overbroad in that it includes offenses that may and may not include

~ abuse. 
If

(3) The Panel's decision conflicts with the decisions of this

circuit. Because C. P. C § 261.5 (c) is significantly broader than

the federal immigration statute and punishes conduct that does and

conduct that does not qualify as an aggravated felony, it is not a

categorical match. United States v. Corona-Sanchez, 291 F.3d 1201,

1211 (9th Cir. 2002) (en banc) .

(4) The Panel's decision conflicts with recent decisions of

this circuit, in that it failed to properly determine whether the

California statute involves ~ abuse, If for purposes of establishing

~ sexual abuse of a minor" under the ~ aggravated felon," ground of

deportabili ty. See United States v. Lopez-Solis, 447 F.3d 1201,

1207-1209 (9th Cir. 2006) (defining ~abuse" as the ~physical or

nonphysical misuse or mal treatment" or ~use or treatment so as to

injure, hurt, or damage."); Accord United States v. Pallares-Galan,

359 F. 3d at 1100-1101.

(5) The Panel's decision conflicts' with other recent

decisions of this circuit, in that it failed to discern the

difference between conduct with minors under the age of sixteen

(16) and those over the age of sixteen (16), and the requisite

level of ~ abusive" conduct attendant thereto. Lopez-Solis, 447 F. 3d

at 1207-1209; United States v. Melton, 344 F.3d 1021, 1028 (9th Cir.

- 2 -



2003) (nothing that the state statute applied to incest with

persons under the age of 18).

(6) The proceeding involves an issue of exceptional

importance:

a) Whether this court's decision in Afridi v. Gonzales,

442 F. 3d 1212 (9th cir. 2006), should be reconsidered and overruled,

in that it failed to take into account Congress' statutorily-

mandated concept of ~ abuse" to support a charge of deportability as

an ~ aggravated felon," to ensure uniformity and fair treatment of

the immigration laws on a nationwide basis, and to ensure that

those who abuse children are dealt with harshly, but would take

into consideration the psychological real ties, state laws, and

policies considerations of consensual intercourse between those in

their late teens and early twenties.

B. Suqqestion for Rehearinq En Bane

Because the Panel's decision ignored applicable precedential

decisions of this, and its sister circuits, Amicus Curiae suggests

rehearing. Because the case involves a question of exceptional

importance due to the potential impact on thousands of immigrants

who could be improperly classified as ~ aggravated felons," without

relief from removal, and because the decision ignores the practical

and psychological real ties of consensual intercourse between older

adolescents, Amicus Curiae further requests rehearing en banc.

- 3 -



c. statement of Amicus Curiae

As described in the accompanying motion, Amicus Curiae, the

AMERICAN IMMIGRATION LAWYERS ASSOCIATION (~AILA") is a national

organization comprised of more than eight thousand (8,000)

immigration lawyers and law school professors who practice and

teach in the field of immigration law. AILA's objectives are to

advance the administration of law pertaining to immigration,

nationality, naturalization; to promote reforms in the laws; to

facili tate the administration ~ -Fu .L justice; and to elevate the

standard of integrity, honor, and courtesy of those appearing in a

representati ve capaci ty in immigration, nationali ty and

naturalization matters.

AILA is committed to fair and humane administration of United

States immigra tion laws and respect for the ci vil and

consti tutional rights of all persons. Many of AILA's constituent

lawyer-members represent foreign nationals who will be

significantly affected by this case. Thus, amicus curiae has a

direct interest in this matter.

Finally, Amicus expresses no position as to the merits of the

individual's claim; amicus' interest lies rather with the legal

issues involved.

- 4 -



III. SUMY OF THE CASE

Juan Elias ESTRADA-ESPINOZA (~ESTRADA-ESPINZOAIf) iS a twenty-

SiX (26) year-old, native and citizen of Mexico, who entered the

Uni ted States in 1992, at the age of twelve (12). Thereafter,

ESTRADA-ESPINOZA became a lawful permanent resident on or about

June 25, 1998. ESTRADA-ESPINOZA has resided in the United States

his entire life, nearly twenty-seven (27) years. All of ESTRADA-

ESPINOZA's family - a lawful permanent mother, one (1) U. S. citizen

sister, three (3) lawful permanent resident brothers, grandparents,

and other extended family - reside here.

In June 2001, ESTRAA-ESPINOZA met the mother of his children,

Sonia Arredondo. At that time, ESTRADA-ESPINOZA was twenty (20)

years old, and Arrendondo was approximately sixteen (16) years old.

ESTRADA-ESPINOZA believed that Arredondo was eighteen (18), but he

did not learn her real age until approximately December, 2001.

ESTRADA-ESPINOZA and Arredondo began dating, and shortly thereafter

began living together in ESTRADA-ESPINOZA's parents' house a few

months after they met. Both sets of parents approved of the

relationship, and ESTRADA-ESPINOZA regularly visited Arrendondo's

parents.

After six (6) months of living together with ESTRADA-

ESPINOZA's parents, the couple moved to a residence of their own.

ESTRADA-ESPINOZA was gainfully employed and supported himself, his
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girlfriend Arrendondo, and subsequently their son, Juan Jr., the

child they raised together.

Unfortunately, the couple did not solemnize their relationship

through marriage. However, they lived with each other, raised

their son, and there has never been any suggestion that their

sexual relationship was the result of coercion, abuse, or harm.

Nevertheless, in July, 2004, the District Attorney filed

statutory rape charges, inter alia, against ESTRADA-ESPINOZA. On

October 25, 2004, ESTRAA-ESPINOZA was convicted on four (4) counts

- all relating to sexual acti vi ty with his younger girlfriend

Arredondo1. At issue, here, ESTRADA-ESPINOZA was convicted of a

violation of California Penal coce (~C.P.c.") § 261.5(c); he was

sentenced to three hundred sixty-five (365) days in the county

jail, with credit for time served.

On May 16, 2005 the U.S. Immigration & Customs Enforcement2

(~icE") instituted removal proceedings alleging his convictions

consti tuted qualifying ~ aggravated felonies" under 8 U. S. c. §

1101 (a) (43) (A) ("sexual abuse of a minor" J. During proceedings,

ESTRADA-ESPINOZA denied removability, and sought termination.

1 It should be noted that the ESTRADA-ESPINOZA was charged

for conduct occurring through November 30, 2003, when his
girlfriend would have been seventeen (17) years old.

2 On March 1, 2003, the legacy Immigration & Na turali za tion
Service (~INS") was abolished and its functions transferred to
the U. S. Immigration & Customs Enforcement of the Department of
Homeland Security. See Homeland Security Act of 2002, Pub. L.
No. 107-296, 116 Stat. 2135, 2178; see also 6 U.S.C. § 542.
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An Immigration Judge ("IJ") sustained the ~aggravated felony"

charge, and ordered removal. The Board of Immigration Appeals

("BIA") affirmed, in a brief opinion. ESTRADA-ESPINOZA timely

peti tioned for review in this court.

On August 16, 2007, in a per curiam panel, the Ninth Circuit

affirmed. The decision included a concurring decision by Judges

Thomas and Leighton. In its decision affirming the BIA, the panel

noted that it was constrained to follow this court's decision in

Afridi v. Gonzal es, supra. In Afridi, the panel found that a

conviction under C. P. C. § 261.5 (c) ca tegori cally constituted

"sexual abuse of a minor" under 8 U.S.C. § 1101(a) (43) (A). Hence,

the panel found that Afridi controlled the disposition of this

case. Nevertheless, the concurring opinion authored by Judges

Thomas and Leighton respectfully suggested that the panel's

decision in Afridi was "incorrectly decided and should be

reconsidered." See Estrada-Espinoza v. Gonzales, F.3d , No.

05-75850 (9th cir., Aug. 16, 2007).

iv. ARGUMNT

A. THE PANEL'S DECISION INCORRCTLY CONCLUDED THAT
PETITIONER'S OFFENSES UNDER CALIFORNIA CATEGORICALLY
CONSTITUTED ~SEXUAL ABUSE OF A MINOR," WITHOUT REACHING
A DETERMINATION THAT ~ABUSE" WAS PRESENT.

- 7 -



In removal proceedings, Petitioner ESTRADA-ESPINOZA sought

termination on the basis that none of his convictions constituted

"sexual abuse of a minor" offenses under 8 U.S.C. § 1101(a) (43) to

establish his deportability as an "aggravated felon." In analyzing

ESTRADA's deportability, the Panel deferred to the court's decision

in Afridi v. Gonzales, 442 F.3d 1212 (9th Cir. 2006).

In Afridi, this court held that a conviction under C.P.C. §

261.5(c) categorically constituted "sexual abuse of a minor" under

8 U.S.C. § 1101(a) (43) (A) to establish deportability as an

"aggravated felon." Id. at 1217. This court should reconsider and

overrule the decision in Afridi for several reasons.

First, Afridi failed to consider the required statutory

element of ~abuse" present in 8 U.S.C. § 1101(a) (43) (A) Insofar

as "sexual abuse of a minor" is a non-traditional offense and is

not defined in the Act, this court defines it "based on the

ordinary, contemporary, and common meaning of the statutory words."

United States v. Lopez-Solis, 447 F.3d 1201, 1207 (9th cir. 2006);

see also United States v. Baron-Medina, 187 F.3d 1144, 1146 (9th

cir. 1999). Afridi simply deferred to the BIA's construction of

"sexual abuse of a minor" which is overbroad and for which the BIA

has no expertise in interpreting. More importantly, the BIA's

defini tion fails to take into consideration the term" abuse," and

fails to take into account this court's own determination of what

conduct constitutes "abuself for immigration purposes. See Uni ted
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States v. Pallares-Galan, 359 F.3d 1088 (9th cir. 2004) (holding

that a conviction for "annoying or molestinglf a child under C. P. C.

§ 647.6 is not categorically" sexual abuse of a minor") .

This court, in contrast, has consistently required defini tions

of ~ sexual abuse of a minor" to define and take into account all

three (3) terms. United States v. Lopez-Solis, 447 F.3d at 1207

(examining the dictionary definition of ~ abuse" ); Uni ted Sta tes v.

Pallares-Galan, 359 F.3d at 1100 (same); United States v. Baron-

Medina, 187 F.3d at 1147 (examining the "everyday meanings of the

words 'sexual' and 'minor,'" as well as ~'abuse'").

Because the panel's decision defined ~ sexual abuse of a minor"

without taking into account the term ~abuse," it has divorced the

immigration statute's explicit requirement, and essentially amounts

to a wholesale re-wri te of the immigration statute. For example,

to define "sexual abuse of a minor" without consideration of the

term "abuse," would permit the immigration statute to cover

offenses which involve "sexual (conduct or actions J with a minor."

Congress, however, intended that deportability as an "aggravated

felony" without relief from removal (i. e., cancellation of removal,

voluntary departure, asylum, and other waivers), would apply only

to noncitizens whose sexual conduct with minors was, under the

statute, ~abusive." See 8 U.S.C. § 1101 (a) (43) (A). Because this

court must give effect, where possible, to every clause and word of
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a statute, this court must give effect to the term ~ abuse." Duncan

v. Walker, 533 U.S. 167, 174 (2001).

In defining what consti tutes ~ abuse," this court has

consistently determined that i t involves ~ 'physical or nonphysical

misuse or maltreatement'" or ~ 'use of treat(mentJ so as to injure,

hurt, or damage."' United States v. Lopez-Solis, 447 F.3d at 1207

(quoting United States v. Padilla-Reyes, 247 F.3d 1158, 1163 (11th

Cir. 2001); United States v. Pallares-Galan, 359 F.3d at 1100).

However, the panel's decision, in its application of Afridi,

to Petitioner ESTRADA-ESPINOZA's conviction, fails to consider

~ abuse." Instead, the panel's decision finds deportability as an

"aggravated felon," for statutory conduct which is not ~ abusive" in

na ture (i. e., consensual sexual conduct between older teenagers

(i.e., 16- and 17- year olds) and young adults (i.e., 20- and 21-

year olds). Hence, the panel's failure to consider the term

~ abuse," would render Congress' own statutory language mere

surplusage.

1. Age and psychological maturity is
determining the existence of ~abuse"
of ~ sexual abuse of a minor."

material in
for purposes

Other than Afridi, this court has consistently noted that

there is a significant distinction between statutes which punish

conduct based upon age for purposes of determining whether an
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offense categorically constitutes "sexual abuse of a minor," or a

~crime of violence." See United States v. Lopez-Solis, 447 F.3d at

1207-1209.

In Lopez-Solis, this court explained that "the age of the

victim iS material. The age affects whether the conduct the

statutory rape law covers constitutes 'abuse.'" Lopez-Solis, 447

F.3d at 1206. This court noted that although it has al ways held

statutory rape laws that apply to victims under the age of sixteen

(16) to constitute "sexual abuse of a minor," it has not reached

the same holding with respect to statutory rape laws that apply to

victims over the act of sixteen (16). Id.

Importantly, this court has held that ~ (cJ onsensual sexual

penetration of an individual between the ages of 17 and 18 by a 22

year old does not necessarily involve physical 'misuse, '
'injur (yJ,' or 'assault'" because neither physical force nor injury

are required. Id. at 1207. This court also held that
"psychological abuse" was not a required element of a violation of

the Tennessee statute in question for two (2) reasons. First, the

government had failed to provide any evidence demonstrating such

harm, and secondly, because the ~prior caselaw - as well as common

sense suggest that, while consensual underage sex may be

psychologically harmful to a young teen, it may not be harmful to

an older one." Id. (emphasis added).
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Similarly, this court and other courts have recognized the

distinction between sexual conduct with children under the age of

16, and those who are 17- or 19-year olds. See e.g., United States

v. Melton, 344 F.3d 1021, 1028 (9th Cir. 2003) (recognizing the

trend of treating older teenagers differently, but distinguishing

Alaska law because it applied to those under 18 and where incest or

similar familial relationships are involved); Uni ted Sta tes v.

Kirk, 111 F.3d 390, 395 n.8 (5th Cir. 1997) (~Importantly, the

circumstances surrounding sexual contact between (a 19-year old and

a 16-year oldJ are far different from those surrounding sexual

contact between a young child and a much older adult."); Uni ted

S tat e s v. Th oma s, 159 F. 3 d 296, 299 (7 t h C i r. 1998).

Moreover, this court has recognized that age, once again,

plays an important role in determining whether a conviction under

C.P.C. § 261.5(c) constituted a ~crime of violence" and hence an

~aggravated felony," under 8 U.S.C. § 1101(a) (43) (F). Valencia v.

Gonzales, 439 F.3d 1046 (9th Cir. 2006). In that case, the court

noted that other circuits have held that ~ the non-consent of the

victim is the touchstone for determining whether a conviction

consti tutes a crime of violence under § 16 (b)" because a touching

wi thout the victim's consent presents a substantial risk that

physical force may be used in the commission of the offense. Id.

at 1050. However, because no other circuit had considered whether

consensual sexual intercourse with a minor between the ages of
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seventeen and eighteen constituted a crime of violence under §

16 (b), the court was required to analyze the inherent psychological

differences in ages of individuals. As a result, the court

acknowledged a significant difference between sexual relations with

someone under the age of sixteen (16) and sexual relations with

someone between the ages of sixteen (16) and eighteen (18).

After a careful review of the relevant California statutory

provisions and caselaw, this court held that because C. P. C. §

261.5 (c) "includes consensual sexual intercourse between a twenty-

one-year-old and a minor one day shy of eighteen," and because ~ a

minor of this age iS 'fully capabale of freely and voluntarily

consenting'" there is no substantial risk that physical force will

be used in the commission of the offense. Id. at 1052-1053; see

also Thomas, 159 F.3d at 299-300 (7th Cir. 1998) (holding that

statutory rape between a 22-year-old-male and a 17-year-old female

ls not a "violent felony").

This court's decision in Uni ted States v. Asberry, 394 F. 3d

712, (9th Cir. 2006), further supports the distinction between

sexual relations with someone under the age of sixteen (16) and

sexual relations with someone between the ages of sixteen (16) and

eighteen (18). In Asberry, this court held that ~ (sJ exual

intercourse with adults poses serious potential risks of physical

injury to adolescents of ages fifteen and younger. n Id. at 717

(emphasis added). Because the statute in Asberry criminalized sex
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with a person fifteen (15) or under, and because the court

explici tly limited its holding to that age group, it is inapposite

to the circumstances presented in this case. As noted in Lopez-

Solis, ~ the age of the victim is material. The age affects whether

the conduct...constitutes 'abuse.'" 447 F.3d at 1206. Hence, there

exists a significant and meaningful difference in the knowledge of

sexual relations and pregnancy between a 15-year old and a 17-year

old about to turn 18.

Similarly, other circuits have recognized that the differences

in age between individuals engaging in sexual relations is

significant. Judge Posner for the Seventh Circuit recognized that

while ~a 13 year old is unlikely to appreciate fully or be able to

cope effectively with the disease risks and fertility risks of

intercourse and (is likely to haveJ a high risk pregnancy. .." the

government was unable to provide "any studies or reasons that would

support a conclusion that sex between a 16 year old girl (perhaps,

we said, a day short of 17) and a 22 year old man poses a potential

risk of physical injury to the girl." Uni ted States v. Thomas, 159

F.3d at 299; Accord United States v. Lopez-Solis, 447 F.3d at 1208

(refusing to assume psychological harm where the government failed

to provide any evidence of it) .

Hence, in determining whether a particular state offense

involves "abuse," as a required element under the federal
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immigration statute, necessarily requires an examination of the age

of the individuals who fall wi thin the purview of the statute.

2. While consensual sex between an adul t and a young
child may consti tute ~sexuai abuse of a minor,"
such a rational does not apply to consensual sex
between a 17-year-old and a 20-year-old.

As in all removal cases involving aliens "admitted" to the

United states, the government bears the burden of proving by clear

and convincing evidence that the offense is an aggravated felony.

8 U.S.c. § 1229a(c) (3) (A). Addi tionally, this court must employ

the rule of lenity to ~ interpret any ambiguity in the s ta tute in

petitioner's favor." Leocal, 125 S.ct. at 383 n. 8 (2004), 543 U.S.

1 (2004). As in Valencia v. Gonzales, the government here has

presented no evidence in support of a claim that sexual relations

between older adults (i.e., 17 and 20-year olds) constitutes

"abuse" within the meaning of 8 U.S.C. § 1101(a) (43) (A) Valencia,

439 F.3d at 1160. The government may ask the court to make an

unsubstantiated finding that goes against common experience, that

consensual sex between a 17- and 20-year-old presents "abusive"

conduct which "injure(sJ, hurt(sJ, or damage(sJ," similar to that

which might occur between an adult and a young child. Uni ted States

v. Pallares-Galan, 359 F. 3d at 1100. This is not sufficient to
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prove that Petitioner's offense involved "abuse" sufficient to
3

elevate the offense to that of an ~ aggravated felony.1f

Courts have held that even "consensual" sex between an adult

and young child presents an inherent risk of violence, because of

the di fference in personal authority, sexual knowledge and

experience, and physical power between the adult and child.4
Similarly, ~ consensual" sex between an adult and young child may

consti tute ~ abusi ve" conduct wi thin the meaning of the court's

prior jurisprudence where there is evidence of psychological or

physical harm or maltreatment. See e.g., Lopez-Solis, 447 F.3d at

1208. However, the statute of conviction here, under C. P. C. §

261.5 (c), does not categorically involve "abusivelf conduct inasmuch

other courts have refused to find similarity between
di fferent age offenses absent such information. See e. g., Uni ted
States v. Thomas, 159 F.3d 296 (7th Cir. 1998) (~The Government
has not furnished us nor did the district court cite, any studies
or reasons that would support a conclusion that sex between a 16-
year-old girl (perhaps, as we said, a day short of 17) and a 22-
year-old man poses a substantial risk of physical injury to the
girl"); United States v. Sacko, 178 F.3d 1, 6 (lst Cir. 1999) ("We
are unprepared to say a priori that sex is not physically
dangerous for a 14 year old girl. However, we have no legal basis
for the opposite conclusion, no studies or medical journals to
ground such a holding.") .

The following passage is frequently cited: "We think it
obvious that such crimes typically occur in close quarters, and
are generally perpetrated by an adult upon a victim who is not
only smaller, weaker, and less experienced, but is also generally
susceptible to acceding to the coercive power of adult authori ty
figures. A child has very few, if any, resources to deter the use
of physical force by an adult intent on touching the child."
Uni ted Sta tes v. Velazquez-Overa, 100 F. 3d 418, 422 (5th Cir.
2005) .
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as it covers ~ consensual" sexual relations between older

adolescents such as between a 17- and 20- year olds. Hence,

"abuse" does not necessarily inhere in the statutory conduct

insofar as the concerns of violence, differences in personal

authori ty, sexual knowledge and experience, and physical power

between the individuals is not present.

"Abuse" or conduct which "inj ure (s J, hurt (s J, or damage (s J ,"

may occur even in a consensual situation because the young, weak

inexperienced child may have second thoughts about engaging in

consensual sex, and the older and more powerful perpetrator may

resort to use of force. 5

The tremendous difference in physical power, the child's lack

of sophistication, sexual experience, or ability to identify and

express his or her wishes, and the large gap between the ages of

the victim and the perpetrator support a finding that "abuse" iS

inherent in an offense when an adult engages in sexual conduct with

a young child. See e.g., Asberry, 394 F.3d at 717. These same

factors, however, do not support such a finding in the context of

a consensual sexual relationship between an unmarried 17- and 20-

year- old.

5 See, e. g., Uni ted States v. Reyes-Castro, 13 F. 3d 377, 379
(10th Cir. 1993) (in discussing consensual sex between an adult
and a 12-year-old victim the court noted that "there is always a
substantial risk that physical force will be used to ensure the
child's compliance").
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3. While Young
about Sex,
Experienced

Children Lack Experience and Knowledge
i 7-year-olds in General Are Highly
and Knowledgeable about Sex

Regarding the sexual experience of 17-year-olds, according to

the Center for Disease Control and Prevention, 61.6% of 12th

graders report that they have had sexual intercourseG. In

addi tion, 53.2 % of 11th graders and 44.1 % of 10th graders report that

they have had sexual intercourse7. The numbers are equivalent

between males and females8. In comparison, only 7.4 % of students

report having had sexual intercourse for the first time before the

age of 13.9

One reason that the inexperience of a young child iS said to

potentially lead to ~ abuse" is that the child, who mayor may not

yet have reached puberty, is likely to become frightened and

attempt to withdraw from the unfamiliar sexual encounter, at which

point physical force may be used. In contrast, a 17-year-old is

far more likely to have made an actual decision to go forward with

6 "Youth Risk Behavior Surveillance B United states, 2003, If
conducted by the Department of Health and Human Services, Centers
for Disease Control and Prevention, May 21, 2004, Vol. 53, No.
SS-2, pages 17-18. This study is conducted every two years in
high schools across the country. ~~available at
http://www . cdc. gov/mmwr /PDF/SS/SS5302. pdf ~~

7 Id.

The CDc reports that the following percent tpf girls state
that they have had sexual intercourse: 62.3% of 12 graders,
53.1% of 11th graders, and 43.1% of 10th graders. Id.

9 Id.
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the encounter. 10 Additionally, a sexual encounter between a young

child and adul t also may invol ve potentially damaging

~psychological harm" and ~mal treatment" given the lack of emotional

maturi ty of a young child. Such a child may not be emotionally

ready to engage sexual intercourse. A young child, therefore, who

engages in consensual sexual relations may also suffer emotional

trauma in later years.

4. While a Young Child Is Far Smaller and Weaker than
an Adult, a i 7-year-old Is Approximately Fully
Grown

According to the Department of Health and Human Services, a

17-year-old is physically comparable to an 18- or 19-year-old

adul t. The "Mean Body Weight, Height, and Body Mass Index, United

States 1960-2002" ("The Index") reports that in 1999-2002, the mean
11

height was 64.2 inches for 17-, 18-, and 19-year-old women. This

data suggests that at 17, the majority of women have stopped

physically growing in height, and will remain the same physical

size into adulthood. The data for the mean weight of 17-, 18-, and

19-year-olds show that it does not significantly increase between

10 See, e.g., Lewis Bossing, ~How Sixteen Could Get you

Life: statutory Rape, Meaningful Consent, and the Implications
for Federal Sentencing Enhancements," 73 N.Y.U. L.Rev. 1205,
1226, 1229.

11 The "Mean Body Weight, Height, and Body Mass Index,

United States 1960-2002" ("The Index") by the United states
Department of Health and Human Services, October 27, 2004, page
5. ~~available at http://www.cdc.gov/nchs/data/ad/ad347.pdf //
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those ages: the 1971-1974 data shows a mean weight of 130.8 pounds

for 17-year-olds and 128.1 pounds for 18-year-olds .12 A similar

drop exists in the 1976-80 and 1988-94 data.13 The Index shows that

17-year-old women should be regarded as physically quite comparable

to a young adul t.

If the victim iS a female and the defendant is a male (which

iS the case in most but not all prosecutions) ,14 there always is the

potential difference in strength based on gender. This lS

distinct, however, from the difference based on age, which is at

issue here. Under the categorical analysis, this court ls

considering as the victim a young woman who is a few days short of

her 18th birthday. As of that birthday the woman will be permitted,

and in fact strongly encouraged by the government, to join the

Uni ted states Armed Forces and prepare for warfare. She ls

considered a physical adult, and this change cannot be said to have

occurred in the preceding few days.

5. While a Young Child Can Be Influenced or Coerced by
the ~Authority" of an Adult, a 17-year-old Does Not
Necessarily Have this Feeling about a 20-year-old

12 Id. at 3.

13 Id.

14 The California statute is gender neutral. The offense can

involve a male or female victim or defendant. See California P. C.
§ 261.5.

- 20 -



The government has presented no evidence to show that a 17-

year-old considers a 20-year-old to be an adult authority with the

emotional or intellectual power to coerce the 17-year-old into

having sex. Hence, an older juvenile or teenager (i. e., 17-year

old) does not necessarily face the same concerns of being ~ abused,"

in a consensual sexual relationship, as does a young child.

The potential that a 17-year old might be ~ injure (dJ, hurt, or

damage (dJ ," through consensual sexual relations are not present, as

compared to that of a young child who engages in sex.

B. THE PANEL'S DECISION IGNORES VARIOUS STATE LAWS AND
POLICIES WHICH DO NOT CRIMINALIZE THE OFFENSE,
DEMONSTRATING THE GENERA VIEW THAT THE OFFENSE DOES NOT
INVOLVE ~ABUSE."

In deferring to the court's prior decision in Afridi v.

Gonzal es, the panel's decision fails to account for the reality

that a majority of states do not criminalize the activity in

question, reflecting an overall policy and view that ~ sexual abuse

of a minor" from an ~ ordinary, contemporary, and common meaninglf

does not involve the offense at issue here.

The government has not established that consensual sexual

intercourse between a 17- and 20-year old by its nature involves

conduct with is inherently ~abusive," or that it involves

~psychological" or ~maltreatment" which" injure (s), hurt (s), or
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damages," another. Lopez-Solis, 447 F.3d at 1207 (quoting United

States v. Padilla-Reyes, 247 F.3d 1158, 1163 (11th Cir. 2001).

Moreover, a review of state statutory rape laws provides

evidence that this offense is not generally viewed as involving

"abuse," as less than a quarter (25%) of the states in the country

even criminalize sexual intercourse with a 1 7-year-old. Only

eleven (11) states still maintain the age of consent for sexual

penetration at age eighteen.15 For the minority of states such as

California that do criminalize consensual sex with a 17-year-old,

the primary obj ecti ve of the law often is to prevent teen
pregnancy, not to prevent sexual abuse of a child or violence.

Indeed, the legislative comment to the California statutory rape

law at issue states that the purpose of the law is to save the

state money by curbing the proliferation of teenage pregnancy. 16

15 See Charles A. Phipps, ~children, Adults, Sex and the

Criminal Law: In Search of Reason," 22 Seton Hall Leg. J. 1, 59.
In compiling the various state statutes proscribing sexual
relations with minors, the author cites the following figures for
age of consent to sexual penetration: eleven (11) states define
the age of consent at 18; six (6) states define the age of
consent at 17; thirty (30) states define the age of consent at
16; one (1) state defines the age of consent at 15; one (1) state
defines the age of consent at 14. Id. at 60.

16 See Historical and Statutory Notes, following the

annotated Penal Code § 261.5, Stats 1996 ch. 789. The 1995 Act
providing for greater enforcement is the "Teenage Pregnancy
Prevention Act of 1995" and the purpose is to offset the large
increase in welfare payments that the state believes are the
resul t of illicit sex with underage females. See comment in
section 1, part (b), "Cali fornia spent $3.08 billion in 1985 to
assist families headed by teenagers. If those births had been
delayed until the mothers were at least 20 years old, the state
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In Afridi - upon which this court relied in denying the

Peti tioner' s petition - this court appears to have assumed that the

categorical existence of "abuse" in the California statute was

specifically and explicitly examined. Af r i di, 4 42 F. 3 d at 12 07 .

However, then panel in Afridi did not analyze the Cali fornia
statute from a categorical approach, but rather a "modified

categorical approach." Id . at 1217 (~Mr. Afridi had sexual

intercourse with a seventeen-year-old girl who was more than three

years younger than he. . . (t) herefore, his offense falls wi thin (the

BIA' s J definition." ) This approach iS in conflict with the
categorical approach which requires the court to examine the "full

range of conductH embraced by the statute. Uni ted States v. Baron-

Medina, 187 F.3d 1144, 1146 (9th Cir. 1999)

Al though Afridi recognized the "full range of conduct"

standard, it failed to conduct such an analysis17 and did not

consider whether consensual sex between a 17-year-old boy and a 20-

year-old woman, or a person about to turn 18 and a person who just

turned 21, constitutes sexual abuse of a minor. Afridi, 442 F.3d

at 1217.

would have saved $1.23 billion in welfare and health care
expenses. "

17 In fact, Afridi arguably involved more egregious facts

than those presented here, in that a 32-year-old man had sexual
relations with a 17-year-old girl for money. Afridi, 442 F. 3d at
1214-15.
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In Asberry, this court assumed that the primary purpose of the

Oregon statute, and indeed all unlawful intercourse laws, is to

"protect children and teenagers, who are legally capable of

consent, from the serious potential risk of physical injury

inherent in sexual relations between youths and adults." Asberry,

394 F.3d at 718, n6. Yet the court offered no factual basis for

this assumption. The Seventh Circuit, in United States v. Shannon,

110 F. 3d 382 (7th Cir. 1997) declined to make similar assumptions,

finding that each state's unlawful sexual intercourse laws may have

differing purposes. Shannon, 110 F.3d at 386 (" (A) concern with

physical injury cannot be read off automatically from a statute

punishing sex with minors.") In the case of the California statute

at issue here, the express legislative purpose to the law

specifically contravenes the court's assumption in Asberry.

C. CONSENSUAL SEX BETWEN A 17-YEAR-OLD AND A 20-YEAR-OLD is
DOES NOT INVOLVE A SUBSTANTIAL RISK OF FORCE, OR THAT A
CHILD MIGHT BE ~INJUR(EJD, HURT, OR DAMGED," THUS IT
DOES NOT CONSTITUTE ~SEXUAL ABUSE OF A MINOR."

In sum, consensual sexual intercourse between a 17-year old

and a 20-year-old does not "by its nature" involve the risk that

violent force will be used in the commission of the offense, as is

required under 18 U.S.C. § 16(b). Burglary of a dwelling is the

classic example of a crime of violence of 18 D.S.C. § 16 (b). There

the risk that force will be used is inherent in the crime: the
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burglar and the homeowner are potentially violent adversaries,

since the burglar has invaded the other's home. 18 Consensual sexual

conduct between an adult and a young child carries an inherent risk

that force will be used due to the nature of the encounter and the

tremendous inequality of physical power and authority, including

the risk that if the inexperienced child attempts to withdraw, the

frustrated adult may use his or her far greater physical power to

force the child.

In contrast, however, consensual sexual intercourse between an

unmarried 17- and 20-year-old couple (or, in the case of many

immigrants, common-law husband and wife) presents no inherent

conflict such as those found in other § 16 (b) offenses, which by

their nature present a risk of violence. The defini ti ve imbalance

of personal authority and physical power that occurs in consensual

sex between a young child and an adult is not present in a

relationship between a 17- and 20-year-old. And unlike burglary,

the encounter does not involve potential combat with a stranger in

the house, but is consensual and relational.

The court cannot conclude without consideration of any facts

that the risks facing a 17-year-old engaging in consensual sex are

the same as the risks facing a 15-year-old. According to the

cri teria developed by the courts, a 17-year-old faces less of a

18 But see Asberry, 394 F. 3d at 717-718.
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risk of violence stemming from consensual sex than a 15-year-old

does, just as in a more dramatic example a 17-year-old would be

said to face less risk than an 11-year-old. The government has not

submi tted evidence on this point. Amici make two points.

First, an important factor creating a risk that force will be

used against a minor during consensual sex is that the minor has

less sexual experience and knowledge than the perpetrator and is

more easily coerced or intimidated by the perpetrator. Seventeen

(17) -year-olds are less at risk than 15-year-olds because they have

significantly more experience with sex than 15-year-olds do. See

Part Section A-3 (above). As noted above, Centers for Disease

Control and Prevention found that over 61 % of 12th graders stated

that they have had sexual intercourse, while only 43% of 10th

graders did. 19 Second, it is significant that the maj ori ty of
state legislatures do not view 17-year-olds as in need of the

protection offered by criminalizing statutory rape, but do feel

that this is necessary for 15-year-olds. As discussed above, only

eleven states maintain the age of consent for sexual penetration at

19 See Charles A. Phipps, ~Children, Adults, Sex and the

Criminal Law: In Search of Reason," 22 Seton Hall Leg. J. 1, 59.
In compiling the various state statutes proscribing sexual
relations with minors, the author cites the following figures for
age of consent to sexual penetration: six states define the age
of consent at 17; 30 states define the age of consent at 16; one
state defines the age of consent at 15; one state defines the age
of consent at 14. Id. at 60.
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age eighteen, while thirty states maintain the age of consent at

age sixteen. 20

Hence, inasmuch as the risks, that force might used during the

commission of consensual sexual acts by teenagers or young adults,

are minimized, sexual relations between individuals in this

demographic cannot be the type of involve "abuse." Furthermore,

the potential that a 17-year old might be ~ injure (dJ, hurt, or

damage (d)," through consensual sexual relations is not present, as

compared to that of a young child who engages in sex.

Gi ven that young adul ts (i. e., 1 7-year-olds) have

significantly more experience with sex than 15-year-olds, the risk

20 The court in United States v. Melton, 344 F.3d 1021, 1028

(9th Cir. 2003) stated: "We recognize that the statute before us
encompasses all victims under the age of risks of sexual acts to
minors of different age groups. See, e.g., United States v. year
old girls is much greater than the risk to 16 year olds"); Uni ted
States v. Kirk, "sexual indecency" with a child is always a
"crime of violence" is "difficult" carry a risk of physical
injury). We also acknowledge that not all types of sexual F. 3d at
387 (noting "sexual contact" under state statute did not carry
the same risk 18, and that some courts have hesitated in
categorically equating the physical Thomas, 159 F. 3d 296, 298-300
(7th Cir. 1998) (noting that "the risk of sex to 13 year old
girls is much greater than the risk to 16 years oldlf); Uni ted
States v. Kirk, 111 F.3d 390, 395 n.8 (5th Cir. 1997) (observing
that the question whether "sexual indecency" with a child is
always a "crime of violence" is "difficul tlf because a nineteen
year-old i s consensual contact with a sixteen year old may not
conduct necessarily present the same risk of physical inj ury. See
Shannon, 110 F.3d at 387 (noting "sexual contact" under state
statute did not carry the same risk of physical injury as sexual
intercourse). But we need not draw any bright lines here with
regard to age or range of conduct because the Alaska sexual abuse
statute contains (the additional element of incest) ."
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of harm or injury or other emotional or psychological damage is not

present. See e.g., Lopez-Solis, 447 F.3d at 1208.

D. CONSENSUAL SEX BETWEEN A i 7 AND 20-YEAR-OLD DOES NOT MEET

THE DEFINITION OF ~SEXUAL ABUSE OF A MINOR" ESTABLISHED
UNDER BAON-MEDINA AND PALLAS-GA

The seminal case to define ~ sexual abuse of a minor" is Uni ted

States v. Baron-Medina, 187 F.3d 1144, 1146 (9th cir. 1999) The

court considered whether a violation of C.P.C. § 288(a)21 (lewd and

lascivious act on a child under 14) constituted an ~ aggravated

felony" under 8 U.S.C. § 1101 (a) (43) (A), for purposes of sentence

enhancements in an unlawful reentry case. The court stated that

~we must interpret the undefined term 'sexual abuse of a minor' by

'employing the ordinary, contemporary, and common meaning of the

words that Congress used....'" Id. In defining abuse, the court

found simply that" (t)he use of young children as objects of sexual

gratification constitutes an abuse." Id.

Consensual sex is sexual abuse when it is with a child ~ too

young to understand the nature of the advances," which in that case

was under the age of 14. Id. at 1147. Under this standard, a 17-

21 In U. S. v Taylor, the Supreme Court posited a method for
determining a "generic" definition of an offense. One important
factor was to consider the law of the maj ori ty of states. See
Taylor, 495 U.S. at 589, 110 S.ct. at 2153.
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and 20-year-old pair of lovers do not engage in ~ sexual abuse of a

minor." A 17-year-old is not "too young to understand the nature

of the advances." As discussed in Part I, over 61% of 17-year-olds

have engaged in sexual intercourse. See Part A-3 (above), and

accompanying notes. Further, if 61 % of 17-year-olds actually have

engaged in sexual intercourse, one cannot assume that the 39% who

have not done so necessarily remain in ignorance about sexuality.

This is not to say that society should wish or approve of this

level of sexual acti vi ty among 1 7-year-olds. But it cannot be said

that they are ignorant about sex and do not understand the nature

of what they are doing.

The court in Baron-Medina wrote, ~ the use of young children as

obj ects of sexual gratification consti tutes an abuse." Id. The
court did not define young children, other than under the age of

14. Id. at 1146. In common usage of the language, a 17-year-old

is not a "young child," but a ~youth" or ~older teenager."

Seventeen-year-olds can work, marry (with consent), drive a car,

and obtain an abortion. The victim that this court must consider,

who iS a few days short of his or her 18th birthday, will be
permi tted and in fact encouraged by the government to enlist in the

armed forces and prepare for warfare as of the birthday. This is

not a "young child."

Indeed, as discussed above, few states in the country even

criminalize sexual intercourse with a 17-year-old. Only eleven
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(11) states out of fi fty (50) , including California, still maintain

the age of consent for sexual penetration at age eighteen. See

Part B (above) . If seventy-five (75% ) percent of state
legislatures do not criminalize consensual sexual intercourse with

a person who is 16 or 17, much less deem it a serious offense, then

such acti vi ty cannot be said to constitute "sexual abuse" according
31

to the ~ common, ordinary, and contemporary meaning" of the term.

For the minority

criminalize consensual

of states

sex with
such as California
a 17-year-old, the

that do

pr imary

obj ecti ve of the law is to prevent teen pregnancy and the
accompanying public expenditures, not to prevent sexual abuse of a

child. The legislative comment to the statutory rape law in

California at issue specifically states that the purpose of the law

iS to save the state money by curbing the proliferation of teenage

pregnancy. See Part B (above).

In United States v. Pallares-Galan, 359 F.3d at 1101-1102, the

court set out further standards for determining when conduct with

sexual intent rises to the level of "sexual abuse of a minor." The

Court held that C.P.C. § 647.6(a), which prohibits ~annoying or

molesting" a child under 18, was divisible in that it included acts

that would and acts that would not constitute "sexual abuse of a

minorlf definition. Id. at 1102. Looking again to the "ordinary,

contemporary, and common meaning of the words Congress used," the

Ninth Circuit defined ~ abuse" as "misuse . . to use or treat so
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as to injure, hurt, or damage to commit indecent assault

on. .. the act of violating sexually (andJ rape or indecent

assault not amounting to rape." Id. at 1101.

The court further concluded that a person could "annoy or

molest" a child under 18 wi thout causing ~ injury, hurt, or damage

to the child." Id. The court rej ected the argument that all

offenses that require the defendant to be motivated by a desire for

sexual gratification qualify as sexual abuse. Id. The court found

that sexual abuse "requires more than improper motivation; it

requires conduct that is abusive." Id. at 1101-1102. The Third

Circuit came to a similar conclusion. Singh v. Ashcroft, 383 F. 3d

144, 164 (3d cir.2004) .

Pallares-Galan establishes tha t, under the ~ ordinary,

contemporary, and common meaning" standard, some common sense must

be applied to whether conduct motivated by sexual interest toward

a person under the age of 18 actually rises to the level of sexual

"abuse." While the opinion dealt with non-consensual behavior that

did not reach the level of sexual intercourse, the principles it

set out apply in evaluating any offense. The minor must have been

" inj ure (dJ, hurt or damage (dJ" in some way by the actor's conduct.

In the case at bar, the government has presented no evidence that

consensual sex between a 17- and 20-year old girlfriend and

boyfriend causes such damage, inj ury, or other psychological harm

or mal trea tment.
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As such, this court should reconsider its decision in Afridi

and overrule it consistent with the principles established in

Lopez-Solis and Pallares-Galan.
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IN THE UNITED STATES COURT OF APPEALS:ATHY A. CAiTERSOtJ, CLERK. U.S. COURT Of AP~r:A1 iDFOR THE NINTH CIRCUIT w~

JUAN ELIAS ESTRADA-ESPINOZA,
Petitioners,

v.

MICHAEL B. MUKASEY, ATTORNEY GENERAL,
Respondent. i

RESPONDENT'S RESPONSE AND OPPOSITION
TO PETITIONER'S PETITION FOR REHEARING EN BANC2

INTRODUCTION

Respondent respectfully opposes the instant petition and urges this Court

not to rehear this case, Estrada-Espinoza v. Gonzales, 498 F.3d 933 (9th Cir.

2007). The decision does not warrant en banc consideration because it does not

conflict with the precedent of this Court, the Supreme Court,.or any other court of

appeals. Moreover, the decision correctly determined that CaL. P.C. 261.5(c), a

statutory rape provision applying to victims under i 8 years of age, is categorically

"sexual abuse of a minor" for the purposes of the definition of "aggravated felony"

1 Mr. Mukasey substitutes for Mr. Gonzales by operation ofFRA 43(c)(2).

2 Petitioner seeks only "Rehearing En Banc Under FRA 35."



in the Immigration and Nationality Act ("INA"). The decision is controlled by

Afridi v. Gonzales, 442 F.3d 1212 (9th Cir. 2006). Afridi, properly deferring to

the reasonable interpretation put forward in Matter of Rodriguez-Rodriguez, 22

I&N Dec. 991 (BIA 1999), as to what conduct constitutes "sexual abuse of a

minor," determined that a violation of CaL. P.C. 261.5( c) categorically was "sexual

abuse ofa minor." 442 F.3d at 1217. Afridi also explicitly rejected the alien's

argument - adopted by the concurrence and resurrected by the alien in the instant

case - that, for the purpose of defining "sexual abuse of a minor," "minor" should

cover only persons under 16, even where the state statute at issue covers persons

up to age 18. Id. at 1216, 1217. When Afridi sought en banc rehearing, no active

judge on this Court voted (in June 2006) in favor of en banc, and the Court should

likewise deny rehearing en banc in this case.

BACKGROUN

Petitioner was born on July 17, 1980. In June 2001, petitioner, almost 21,

met Sonia Aredondo. Sonia was born on November 30, 1985,and was 15 when

petitioner met her. A.R. 151. The two began a relationship. "Petitioner and

Sonia had been in this relationship for nearly 16 months when their son was born"

on December 1,2002. Pet. 5. . On October 25,2004, petitioner was convicted on

four counts of a 14-count complaint and sentenced to serve 365 days in county

2



jaiL. The four counts were: (l) sexual penetration by foreign object, unconscious,

a felony (Cal. P.C. § 289(h)); (2) unlawful sexual intercourse, a felony (Cal. P.C. §

261.5(c)); (3) sodomy of person under 18, a felony (CaL. P.C. § 286(b)(1)); and (4)

oral copùlation ofa person under 18, a felony (Cal. P.C. § 288a(b)(1). A.R.165-

73. "Unlawful sexual intercourse" as defined in Cal. P.C. § 261.5(c) means

unlawful sexual intercourse with a minor, not the spouse of the defendant, the

minor being more thàn three years younger than the defendant. A.R. 168. The

California state legislature has set the age of majority at 18, such that anyone

below that age is a minor.

An immigration judge found petitioner removable as an alien convicted of

an aggravated felony for "sexual abuse ofa minor" under section 101(a)(43)(A) of

the Immigration and Nationality Act ("INA"), 8 U.S.C. § 1101(a)(43)(A). A.R.

56. The Board of Immigration Appeals ("BIA") dismissed his appeal, finding that

petitioner's offenses, involving "sexually explicit conduct" with a minor, came

within the scope of "sexual abuse of a minor" as set forth in Matter of Rodriguez- 

Rodriguez, 22 I & N Dec. 991 (BIA 1999). A.R. 3. In that decision the BIA

adopted "as a guide to identifying the types of crimes we would consider to be

sexual abuse ofa minor" 18 U.S.C. § 3509(a), which defines "sexual abuse ofa

minor" as "the employment, use, persuasion, inducement, enticement, or coercion
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ofa child to engage in . . . sexually explicit conduct. . .." The BIA explicitly

stated that "A finding of physical harm is not necessar." A.R.3. The BIA also

determined that its characterization of petitioner's offenses as "sexual abuse of a

minor" was consistent with Ninth Circuit precedent. The BIA cited two cases

finding the conduct at issue to be "sexual abuse of a minor" and thus "aggravated

felony," United States v. Mendoza-Iribe, 198 F.3d 742 (9th Cir. 1999) (offense of

penetrating genital or anal opening of child under 14 years of age with foreign

object), and United States v. Baron-Medina, 187 F.3d 1144 (9th Cir. 1999)

(offense of lewd or lascivious act on a child under age of 14 years).

The panel denied petitioner's petition for review, declaring that Afridi was

"binding precedent and controls this case." 498 F.3d at 936. However, two of the

judges joined in a concurrence suggesting that Afridi "was incorrectly decided and

should be reconsidered." Id.

ARGUMNT

1. THE CASES CITED DO NOT CONFLICT WITH AFRIDI OR
REQUIRE HAONIZATION WITH AFRID1.

Petitioner and amici improperly seek to meld two lines of cases which this

Court has kept separate for the most part and which ought to be kept separate,

though both construe the term "sexual abuse of a minor." One of these lines
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interprets "sexual abuse of a minor" as a type of "crime of violence" for the

purpose of sentence enhancement under § 2L1.2(b)(1)(A)(ii) of the Sentencing

Guidelines. Under these guidelines, a "crime of violence" must have "as an

element the use, attempted use, or threatened use of physical force against the

person of another. " Thus under the guidelines, a crime against a minor might fall

under "crime of violence" (in which case it would be allotted 16 enhancement

points) or not (in which caSe it would be allotted 8 enhancement points, like other

non-violent aggravated felonies). The second line interprets "sexual abuse ofa

minor" as a type of aggravated felony in the Immigration and Nationality Act

("INA"). 8 U.S.C. § 11 01(a)( 43)(A). In the INA "sexual abuse of a minor" is not

a subset of" crime of violence." Instead," sexual abuse of a minor" and" crime of

violence" are two independent categories of aggravated felony, addressed by

.separate and distinct statutory provisions; "sexual abuse of a minor" is the subject

of8 U.S.C. § 1 101(a)(43) (A) and "crime of violence" is the subject of8 U.S.C. §

1101(aO(43)(F). Thus the term in the guidelines and the term in the INA are not

intended to be co-extensive; the term in the INA includes crimes less severe than

those in the guidelines.
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Petitioner (2) and amici (Badrinath 2)3 contend that the instant case,

following Afridi, conflicts with United States v. Lopez-Solis, 447 F.3d 1201 (9th

Cir.2006). Lopez-Solis was a sentencing guidelines case in which the alien faced

sentence enhancement for a "crime of violence" based on violating a Tennessee

statute, criminalizing sexual penetration of a minor under 18 years of age by an

individual who is at least four years older. Applying the definition of "crime of

violence" in effect at the time of sentencing, which included "forcible sex offenses

(including sexual abuse of a minor). . . ," this Court concluded that "statutory rape

is not completely encompassed by the term 'sexual abuse of a minor.'" ld. at

1209. The Court explicitly distinguished Afridi, stating that in this context it

owed no deference to the BIA's interpretation. Id. For the reason cited by the

Court, i.e., the need to accord deference to the BlA's interpretation in Afridi, it

does not conflict with Lopez-Solis.

Moreover, petitioner and amici (Pet 8-9, 11; Nightingale 15-: 18) are

incorrect in arguing that harmonization of the two cases is required, citing Leocal

v. Ashcroft, 543 U.S. 1, 12 n.8 (2004), and Lopez v. Gonzales, 127 S.Ct. 625, 632

(2006). First, as explained supra, the term "sexual abuse ofa minor" is not

3 "Pet." refers to petitioner's en banc petition, "Badrinath" and

"Nightingale" to the two amicus briefs filed in support of it. "
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coextensive in the two lines of cases. Second, in both of the Supreme Court cases

petitioner and amici rely upon, the INA defintiion explicitly references a definition

in a criminal statute. In Leocal, the INA definition of "crime of violence"

explicitly states, "as defined in U.S.C. § 16," a criminal statute. In Lopez, the INA

definition of "ilicit trafficking in a controlled substance" explicitly includes "a

drug trafficking crime (as defined in section 924( c) of title 18," a criminal statute;

Title 1 8 U.S.C. §924( c )(2) explicitly defines "drug trafficking crime" to include.

"any felony punishable under the Controlled Substances Act." Inferring that

Congress intended the INAdefinitions to conform to these criminal definitions by

yoking them inthis way, the Supreme Court held that the INS definitions had to be

harmonized with the criminal definitions. In contrast, the INA' s definition of

"sexual abuse of a minor" does not reference a criminal statute nor does any

criminal statute containing that definition reference the INA. The term "sexual

abuse of a minor" may be interpreted in each context without reference to the

other. Thus this Court was correct in Lopez-Solis in recognizing that it could

construe the term within the sentencing guidelines de novo, but had to accord

Chevron deference in construing the term within the INA.4

4 Further, Leocal's footnote 8 is clearly dicta, as it begins, "Even if § 16

lacked clarity on this point. . .," and the body of the opinion indicates that the
Supreme Court found § 16 not to be lacking in clarity. "Dictum settles nothing,
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Petitioner and amici also incorrectly claim that Afridi conflicts with a

number of other Ninth Circuit precedents as well as with a Seventh Circuit

precedent. Petitioner (Pet. 9) observes that this Court "held that the age of the

victim is 'material' in determining whether a statutory rape law involves abuse to a

minor." Valenciav. Gonzales, 439 F.3d 1046,1050 (9th Cir. 2006). But

Valencia, although addressing Cal. P.C. § 261.5(c) as a basis for removal,

construed the aggravated felony ground of "crime of violence," 8 U.S.C. §

1 101 (a)(43)(F), not "sexual abuse ofa minor," 8 U.S.C. § 1101(a)(43)(A). The

inquiry focused on whether the violation of an Illinois statutory rape statute was a

"violent felony," not "sexual abuse of a minor," in United States v. Thomas, 159

F.3d 296 (7th Cir. 1998), a sentencing guideline case. (Badrinath 1). United

States v. Melton, 344 F.3 d 1021 (9th Cir. 2003) held that a violation of an Alaska

sexual abuse statute constituted a "violent felony" justifying sentence

enhancement. (Badrinath 2). Thus none of these cases addresses the issue of

Afridi, whether violation of a particular statute is "sexual abuse of a minor" under

the BIA's interpretation of the INA. United States v. Pallares-Galan, 359 F.3d

1088 (9th Cir. 2004), did address this issue, but presents no conflict. (Badrinath

even in the court that utters it." Jama v. Immigration and Customs Enforcement,
543 U.S. 335, 351 n.12 (2005).
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2). Pallares-Galan held that a California statute which criminalizes "Anoying or

Molesting a Child Under 18" and does not even require a sexual element on its

face, was not categorically "sexual abuse of a minor" for purposes of the INA.

II. AFRIDI WAS CORRCTLY DEClDED.

A. The Categorical Test.

Cal. P.C. 261.5(c) is categorically "sexual abuse ofa minor" if 
there is no

"realistic probability" that California "would apply its statute to conduct that falls

outside the generic definition. . .." Gonzales v. Duenas-Alvarez; 127 S. Ct. 815,

822 (2007). If one accepts the BIA's definition of "sexual abuse of a minor," there

is no "realistic probability" that a violation of Cal. P .C. 261.5( c) and the other

offenses of which petitioner stands convicted would fall outside that definition.

Petitioner and amici do not argue to the contrary. This case accordingly turns on

what is the proper definition of "sexual abuse of a minor." ln construing this term

in the context of a removal case, the BIA's interpretation, if reasonable, is entitled

to deference. The BIA's interpretation is reasonable. Thus Afridi was correct in

concluding that a violation of Cal. P .C. 26 1.5( c) is categorically "sexual abuse of a

minor."s

5 Amici are incorrect in asserting that Afridi "did not analyze the California

statute from a categorical approach. . . ." '(Badrinath 23). The decision states that
"A crime under a state statute qualifies as 'sexual abuse of a minor' if 

the full range
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B. The BIA's Construction of "Sexual Abuse of a Minor," if
Reasonable, is Entitled to Deference.

As recognized in Lopez-Solis, Afridi turns on this Court according

deference to the BIA's interpretation of "sexual abuse of a minor" as it appears in

the INA. Chevron and Aguirre require that where Congress provides no definition

for a term - as is the case with "sexual abuse of a minor" in the INA - the

agency's interpretation, if reasonable, merits deference. Also see Smiley v.

Citibank (South Dakota). N.A., 517 U.S. 735, 740-41 (1995) ("Congress, when it

left ambiguity in a statute meant for implementation by an agency, understood that

the ambiguity would be resolved, first and foremost, by the agency, and desired

the agency (rather than the courts) to possess whatever degree of discretion the

ambiguity allows.").6

Petitioner and amici argue that the Court should not defer to the BIA's

interpretation here, even if reasonable, but these arguments are meritless. They

argue that the BIA is not entitled to deference because it has no special expertise

of conduct defined by the statute falls within the meaning of the term," and "A
conviction under this statute meets the BIA's interpretation of 'sexual abuse of a
minor. . . .'" 442 F.3d at 1216-17.

6 The applicability of Chevron means that amicis' reliance on the rule of

lenity (Nightingale 18) is misplaced. Chevron's presumption that ambiguity would
be resolved by an agency trumps the rule of lenity.
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regarding "sexual abuse of a minor." (Badrinath 8, Nightingale 13- 1 7). This is

incorrect because Chevron deference turns on congressional delegation of

. enforcement and interpretive power to the BIA. See Aguirre-Aguirre, 526 U.S. at

424-25) (citing the INA provisions charging the Attorney General with the

administration and enforcement of the statute and observing that the Attorney

General has vested the BIA with the power to exercise the discretion and authority

conferred upon him).

They also argue that, because the BIA did not designate its decisions in

either Afridi or Estrada for publication, these decisions are not entitled to full

Chevron deference. (Nightingale 11-13). Amici cite Garcia-Quintero v.

Gonzales, 455 F.3d 1006, 1012 (9th Cir. 2006), and Miranda-Alvarado v.

Gonzales, 449 F.3d 915,921-24 (9th Cir. 2006), in support. (Nightingale 12-13).

These cases are irrelevant because the definition of "sexual abuse of a minor" in

Rodriguez-Rodriguez is published and that is what should be dispositive here. See

In re V-F-D-, 23 I&N Dec. 859, 861 (BIA 2006) (also cited by amici) ("Although

the issue here involves the age of a minor rather than a particular type of sexual

conduct, we find that our reasoning in Matter of Rodriguez-Rodriguez, supra, is

also appropriate in considering an age restriction for such conduct in this case").

Also see id. at 861 n.5 (in Rodriguez-Rodriguez "we implied that a minor was
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person under the age of 18. . . .").7

C. The BlA's Interpretation is Reasonable.

Petitioner and amici do not question that the conduct encompassed by

petitioner's convictions - where. the victim is under 16 - would categorically be

"sexual abuse of a minor." Rather, they contend that, where a state law

criminalizes the conduct with victims up to age 18, a distinction should exist

between victims who are under.! 6 and victims who are 16 and 17, and they imply

that the BIA' s definition of "sexual abuse of a minor" is unreasonable in failing to

incorporate such a distinction. ln support of this distinction, they construct their

argument as follows: (1) the BIAfailed to construe the word "abuse" in the term

"sexual abuse ofa minor." (Pet. 3,10, Badrinath 8-10); (2) "abuse" requires a

showing of harm (Pet. 9- 1 1); and (3) unlawful sexual conduct with a 16- or 17-

year old does not necessarily result in harm to the minor. (Badrinath 21-28). The

Court should rej ect this argument.

First, nothing requires the BIA to separatély construe the word "abuse," as

7 Amici (Nightingale 16) is incorrect that respondent's argument reflects

the "happenstance" that Afridi' s BIA interpretation preceded Lopez-Solis' s de
novo interpretation. The decisionmaker is determined by legal rules, not
"happenstance." As discussed supra, because the INA definition of 

"sexual abuse

of a minor" does not cross:"reference a criminal statute, the BIA's construction of
the INA term must be accorded Chevron deference if reasonable.
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separate from "sexual abuse" or "sexual abuse of a minor," and its definition is

not unreasonable because it failed to do so. The BIA's construction of "abuse" is

inherent in its ruling. Second, the BIA's definition is not unreasonable in

explicitly declining to require a showing of harm. While requiring a show of harm

may be appropriate in the "crime of violence" guideline context, in the INA

context "sexual abuse of a minor" is intended to represent a broader range of

offenses and should not require a showing of harm. Petitioner and amici

repeatedly refer to this Court's definition of the term "to abuse" as including "to.

misuse" as well as "to injure, hurt, or damage etc." (Pet. 9, citing United States v.

Pallares-Galan, 359 F.3d 1088, 1100 (9th Cir. 2004; Badrinath 10, citing Lopez-

Solis, 447 F.3d at 1207 and Pallares-Galan, 359 F.3d at 1100). "Misuse" is

defined foremost as "to use incorrectly." Webster's II New Riverside University

Dictionary (1994). Conduct can be considered an improper use of another person

or an improper use of sexuality without necessarily resulting in identifiable'.

physical or psychological harm. Interpreting "sexual abuse of a minor" in this

way is not inconsistent with this Court's desire that the term be understood in its

"ordinary, contemporary, and common" meaning. Baron-Medina, 187 F.3d at
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1146. (Pet. 11, Nightingale 3, Badrinath 28,30-31).8

III. CONGRESS INTENDED "AGGRAVATED FELONY" TO
TRACKVlOLATIONS OF STATE LAW AND THIS DOES NOT
RESUL T IN AN IMPROPER "LACK OF UNFORMITY" OR
VIOLATION OF EQUAL PROTECTION.

Petitioner and amici repeatedly protest that, where the minor is 16 or 17

yearsold, the conduct criminalized by CaL. P.C.261.5(c) would not be punishable

in many other states, where it could not then lead to removal as an aggravated

felony. They claim that this constitutes a violation of equal protection. They

also claim that this denotes an improper lack of uniformity in the administration of

the federal immigration law. (Pet. 3, 11-12, Badrinath 21-22,.Nightingale 8-11).

These arguments lack merit.

The distinctions identified do not violate equal protection because a "perfect

fit" is not required to satisfy the rational basis test. See Heller v. Doe by Doe, 509

U.S. 312, 321 (1993) (observing that legislative lines need notbe drawn with

"mathematical nicety"). This is particularly so in the immigration context, where

the Legislative Branch has broad authority to decide the terms under which aliens

may remain in the United States. See Demore v. Kim, 538 U.S. 510, 528(2003)

8 To the extent that the recent Rebilas v. Keisler, _ F.3d _,2007 WL

3226503 (9th Cir. Nov. 2, 2007), implies otherwise, its discussion of 
harm is not

essential to its judgment and therefore is dicta.
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(holding that "when the Governent deals with deportable aliens, the Due Process

Clause does not require it to employ the least burdensome means to accomplish its

goal"). "(O)ver no conceivable subject is the legislative power of Congress more

complete" than it is over immigration. Fiallo v. Bell, 430 U.S. 787 (1976).

That a particular act lawful in one ~tate can be unlawful (and so cause the

perpetrator to be removable for an aggravated felony) in another does not denote

an improper lack of uniformity in federal immigration law. Such distinctions

simply reflect our dual system of criminal justice. For example, in Viera Garcia v.

INS, 239 F.3d 409 (1st Cir. 2001), the First Circuit entertained an equal protection

challenge brought by an alien who was convicted in Rhode Island as an adult,

despite being days short of his eighteenth birthday at the time of his offense. The

alien claimed that "similarly situated persons - persons of the same age, who

commit the same offense - wil be treated differently depending on where they

commit the offense." Id. at 414. The First Circuit found that "it is entirely

rational" for the BIA to rely on the law of the convicting state to determine

whether the alien was convicted as an adult. ld. It concluded that "Disparate

treatment of those accused of a crime is an inevitable concomitant of separate

federal and state jurisdictions." Id. The decision and analysis of this First Circuit

case recently was cited with approval in Vargas-Hernandez v. Gonzales, 491 F.3d
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919 (9th Cir. 2007). It is incontestable that petitioner violated the California

statute. The conviction is not disturbed, nor does it result in a violation of equal

protection, simply because other states would not have convicted petitioner under

their criminal statutes.

In establishing the definition of "aggravated felony," Congress incorporated

a balance between the federal and state systems. Congress specified in the INA

that the definition of aggravated felonies would include violations of state law. 8

U.S.C. § 1101(a)(43). It certainly was aware that state laws vary as to which

specific acts they criminalize. The states already have considered the factor of the

age of the minor in defining the parameters of criminalization. Essentially,

petitioner and the amici are complaining that California and certain other states

criminalize consensual sexual behavior between a 16- or 17 year-old and an adult,

whereas a majority of other states do not criminalize such behavior. However,

what conduct to criminalize is a decision which our federal system leaves up to the

individual states. The BIA's definition of "sexual abuse of a minor" is reasonable

in reflecting this.9

9 Respondent does not dispute that the growth process normally reflects an

increase in physical and psychological maturity. (Badrinath 10-21" 24-28).

However, respondent contends that: (1) these distinctions are weighed by the state
legislatures in constructing their criminal codes; (2) Congress has indicated its
intent to cover violations of these codes; and (3) the BIA's definition is reasonable
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iv. OVERRULING AFRIDI WILL RESULT IN LESS UNIFORMITY,
NOT MORE, AND WILL HA DHS'S LEGlTIMTE EFFORTS
IN OPERATION PREDATOR TO CARY OUT CONGRESS'S
MANDATE TO REMOVE ALIENS WHO SEXUALLY ABUSE
MINORS.

Petitioner and amici propose that violations ofCal. P.C. 261.5(c) and

similar statutes penalizing sexual behavior with minors should not be viewed

categorically as "sexual abuse of a minor." Instead, each violation would have to

be evaluated individually on a case-by-case basis, first by the immigration judge,

then by the BIA, and then by the Court. This would not secure greater uniformity

in the law. Rather, it would result in less uniformity in the law, since different

factfinders in different localities would make different assessments depending on

the facts of each case, including the age of the minor. Moreover, in addition to (1)

contravening the intent of Congress to recognize variations in state law and (2)

improperly denying deference to the BIA, the position of petitioner and amici

would introduce uncertainty into DHS's administration of the immigration laws.

in respecting the decisions of both the states and Congress.

Respondent finds several other points raised by amici irrelevant to the
present inquiry: (1) the allegations regarding the specific purpose of the California
legislature in enacting Cal. P.C. 261.5(c) (Nightingale 3-5); (2) the exception for
married minors recognized by Cal. P.C. 261.5(c) (Nightingale 5-6); and (3) the
allegedly inadequate treatment of intent in 18 U.S.C. § 3509(a)(8), which was
taken as a "guide" by the BlA in Matter of Rodriguez-Rodriguez to "the types of
crimes we would consider to be sexual abuse of a minor." (Nightingale 6-8).
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At present, the removal of aliens who sexually abuse minors is a high priority for

lmmigration and Customs Enforcement ("ICE"), DHS. In 2003 lCE developed

Operation Predator, an initiative to identify, investigate, and bring removal

proceedings against child predators. In its first four years ICE arrested more than

10,000 child predators nationwide. More than 85% of these arrests were of aliens

whose offenses made them removable from the United States and more than 5500

have been deported. Http://ww .ice. gov /pi/news/factsheets/070607 operation

predator.htm. As it becomes less clear which potential cases fall within "sexual

abuse of a minor," it becomes more difficult to determine which aliens can be

meaningfully charged under 8 U.S.C. § 1101(a)(43)(A).

CONCLUSlON

F or the foregoing reasons, this Court should deny the petition for rehearing

en banco
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