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IKUTA, Circuit Judge, dissenting: 

Pursuant to Rule 68, Moses Lake offered to “have judgment taken against it

for the sum of $7,000, plus reasonable attorney[’]s fees and costs incurred by the

plaintiff for the claims against Moses Lake,” and Marchand accepted this offer.  In

interpreting the terms of such an agreement, a district court applies the “usual rules

of contract construction.”  Guerrero v. Cummings, 70 F.3d 1111, 1113 (9th Cir.

1995). 

Therefore, the district court had to construe the Rule 68 agreement, make

findings identifying “the claims against Moses Lake,” and specify which attorneys’

fees and costs were associated with such claims.  Instead of doing so, the district

court awarded attorneys’ fees to Marchand based on principles developed for

making fee awards under 42 U.S.C. § 1988.  Specifically, the district court said it

was: (1) looking to the relative strengths and weaknesses of the merits of

Marchand’s action; (2) apportioning fees between successful and unsuccessful

claims; (3) evaluating the significance of the overall relief obtained by the plaintiff

in relation to the hours reasonably expended on litigation; and (4) considering

whether results were excellent or limited.  In other words, the district court applied

the wrong legal standard.
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The majority likewise adopts and applies an erroneous legal standard by

holding that the district court was required to apportion fees “in order to ensure that

a defendant is not liable for a fee award greater than the actual fees incurred against

that defendant.”  Maj. Op. at 2 (quoting Jones v. Espy, 10 F.3d 690, 691 (9th Cir.

1993) (quotation marks omitted)).  The cases cited by the majority for this

proposition, Jones v. Espy and El-Hakem v. BJY Inc., 415 F.3d 1068, 1075 (9th Cir.

2005), are entirely inapposite:  Jones involved the apportionment of attorneys’ fees

under § 1988 and the Equal Access to Justice Act, see 10 F.3d at 691, while El-

Hakem involved the apportionment of attorneys’ fees in a § 1981 claim (thus also

under § 1988), see 415 F.3d at 1075–76.  Neither case involved a Rule 68

agreement.  Because a Rule 68 agreement is construed like a contract, Erdman v.

Cochise County, 926 F.2d 877, 880 (9th Cir. 1991), the principles for awarding fees

in civil rights actions are not applicable unless the parties have incorporated such

principles into their offer.  They have not done so in this case. 

Because of its erroneous view of the law, the district court did not make the

necessary findings regarding “the claims against Moses Lake” and the fees and

costs associated with such claims.  We cannot make such findings on appeal, but

must remand to the district court.  See Rolex Watch, U.S.A., Inc. v. Michel Co., 179

F.3d 704, 711 (9th Cir. 1999).  The majority holds that the district court correctly

determined the costs associated with the time Marchand spent “pursuing” Moses



Lake.  Maj. Op. at 2.  Moses Lake did not agree to be liable for fees associated with

“pursuit,” however, but rather for reasonable attorneys’ fees and costs incurred by

the plaintiff “for the claims against Moses Lake.”  

Because the majority, like the district court, fails to interpret and apply the

terms of the parties’ agreement, and instead adopts an erroneous legal standard for

awarding attorneys’ fees, I respectfully dissent.  


