UNDERSTANDING HUMAN

TRAFFICKING
A JUDGE'S PERSPECTIVE

Honorable Virginia M. Kendall
United States District Court -Northern District of 1L
Virginia kendall@ilnd.uscourts.gov
Co-author, Child Exploitation and Trafficking
Examining the Global Issues and U.S. Response




THE SCOPE OF THE PROBLEM

* 20 million victims of human trafficking world wide according

to 2014 reports (44,000 identified victims)

100,000 United States Children sexually tratficked

 $32 billion in profits to the tratfickers

* Frequently linked to organized crime — complex organizations
with specific roles along the route

* Challenge of working internationally across borders to share
information and evidence

* Big money: money laundering; false identitication, bribery

* Public corruption inherent in its success



TYPES OF TRAFFICKING

* Forced prostitution of both nationals and foreign born women

and children

 Forced agricultural labor (farm worker)
* Domestic servitude
* Domestic sex trafficking
* No need to cross international borders for trafficking

e Crime of control and coercion



DIFFERENCE BETWEEN
TRAFFICKING AND SMUGGLING

SMUGGLING TRAFFICKING
* Offense against the * Offense against a person
integrity of borders * Coerced or compelled labor
 Business relationship or service
consummated once alien * Smuggling debt
has reached border e Traffickers maintain control
* Requires illegal border over their victims after the

crossing border is crossed



THE NUMBER OF PROSECUTIONS

* Only 5,776 convictions worldwide

* Low numbers of prosecutions due to:

 Lack of training, understanding, ability to locate the crime and
identify victims

* Lack of focus on protecting a class of individuals who have little
volce Or recognition

 Lack of prosecutors charging HT statutes — charging older and often
simpler charges

e TLack of coordinated local, state, federal task forces

« Difficulty in working with challenging victim class

« Difficulty in working with immigration and social services



IS THERE HUMAN TRAFFICKING IN
THE UNITED STATES?




FROM OVER 9,000 CALLS IN TH.
PAST 5YEARS TO THE NHTRC

(1]

» Sex tratficking 5932 (63.80%)
 Labor tratticking 2027 (21.80%)

» Sex and labor tratticking 234 (2.52%)
* Other/not specitied 1105 (11.88%)



VICTIM DEMOGRAPHICS

* sex trafficking 52% (adults) 33% (minors)

* labor tratticking 70% (adults) 20% (minors)
» sex tratticking 5% (male) 85% (female)

* labor trafticking 40% (male) 27% (female)

« labor tratticking 20% (US citizens) 66%

(foreign nationals)



States with the highest reports of
human trafticking

1. California

2. Texas

3. Florida

4. New York

5. lllinois

6. District of Columbia
7. Virginia

8. Ohio

9. North Carolina

10. Georgia



Most significant form of trafficking
in US = sex tratficking of females thru pimp




Over 40% of
cases
referenced

children
under 18.



WHO IS RECRUITING FOR ST AND HOW?

* Pimps - * Use of romantic
o interest/grooming
over 80%  Socially through
friends
* In public places

 18% from on line
* Posing as a
benefactor for

lodging food, or job



Where is the labor trafficking?

Domestic Work 27.13%

Labor, Other/Not Specified 16.82%
Restaurant/Food Service 10.85%
Peddling Ring 10.56%

Traveling Sales Crew 9.57%

Other Small Business 8.04%
Agriculture 4.54%

Construction 2.37%

Begging Ring 1.78%

Factory 1.33%

Health & Beauty Services 1.13%
Housekeeping/Cleaning Service 0.94%
Carnival 0.84%



[mmense gap between numbers of victims

and numbers of prosecutions/rescues

YEAR

2006
2007
2008
2009
2010
2011

2012

2013

PROSECUTIONS

5,808
5,682 (490)
5,212 (312)
5,606 (432)
6,017 (607)
7,909 (456)

7,705 (1,153)

9,460 (1,199)

CONVICTIONS

3,160
3,427 (326)
2,983 (104)
4,166 (335)
3,619 (237)
3,969 (278)

4,746 (518)

5,776 (470)

VICTIMS
IDENTIFIED

30,961
49,105
33,113
42,291
(15,205)
46,570
(17,368)

44,758
(10,603)

NEW OR AMENDED
LEGISLATION

21
28
26
33
17
15

21

58



WHY?

* Victims do not self identity

* Victims fear law enforcement

 Corruption within the states

* Prosecution of the Victims for crimes

* Prosecution of the Victims for immigration offenses

* Fear of Deportation

 Fear of the reality of their situation: loss of ability to control their
lives

« Shame
e SOCIETY'SINABILITY TO SEE THE CRIME



TRAFFICKING = COERCION

* Victims kept in isolation with no ability to learn their

surroundings or moved from location to location

* Victims owe a debt for the transportation to the country

* Victims do not hold their own money; all basic “needs”
are provided by the trafficker

* Victims often have their passports held by the traffickers
or worse by the police who act in conjunction with

traftickers
* Victims often do not speak the language



COERCION

* Victims believe that the tratficker will harm them, or
their families, or bring other siblings to the country to be
trafficked

* Victims lose self confidence and shame of who they have
become is overwhelming

* Victims feel that there is no way to escape - trattickers
have convinced them that they will be harmed or

deported



COERCION

 Sexual abuse, battery, rape

* Isolation, neglect of basic needs

 Physical abuse

 Observing other victims being raped or abused
 Psychological abuse: threats of harm to victims or family
 Controlling all aspects of daily life: food, shelter, health care

* Threats of reporting their criminality to the authorities

* Debt bondage



Legislating Supply Chain Compliance:
A Timeline

TVPRA 2003 TVPRA 2008 Exec. Order 13627 Pending
Exec. Order 13126 ys contracts New crime: fraud FAR amended, Fed Supply
Forced child labor  overseas w/those  in foreign labor forced labor in Chain Act,
in US contracts engaging in HT recruiting fed contracts State ULC

TVPA TVPRA 2005 CA Supply Chain Act  ULC Uniform Act Business
First comp. fed Child & forced  Corporate disclosure liability for state HT crime
HT law, codifies labor reports, of efforts to eliminate
EO 13126 prosecute HT in supply chains TVPRA 2013
overseas Strengthened programs
contractors to prevent US sale of

products with HT in
supply chains



How did we get here?

Increasing Awareness: The Upward Trend of Statistics



National HT Hotline Calls: 2007-2012

Number of Unique HT Cases Nationwide 9,298
Number of Calls of Labor Exploitation 4,167
% of Cases Involving Children 29%
% Sex Tratficking 64%
% Labor Trafficking 22%
% Other 15%

Source: NHTRC

2013 Calls:
5,214 Potential Trafficking Cases (929 Labor Trafficking)
2,175 Potential Labor Exploitation Cases



Economics 101: Demand

* Where there is a demand, there will be
a supply

Customer

* Customers enable commercial sex
& sex trafficking

Trafficker

° Businesses/individuals that turn a
blind eye to minimize expense can
enable labor trafficking

Victim



Promulgating Scrutiny

Government Attempts to Motivate Corporate Action



Foreign Corrupt Practices Act

IMPACT ON BUSINESSES

* Develop compliance program

* Conduct internal investigations

* Train officers and employees

* Adopt procedures to ensure compliance
* Maintain accurate books and records

* Publicly display awareness



FCPA PENALTIES

IMPACT ON BUSINESSES

* SEC: 51 enforcement actions 2010-2014

* DOJ: 72 criminal actions 2010-2014

* In 2013, DOJ and SEC collected in excess of $6.35
million in civil and criminal penalties

* Of 10 DOJ enforcement actions in 2011, all but one
equal criminal fines in excess of $3 million

* In 2012-2013, only 3 paid less than $7 million in

fines



US Dept. of Labor Reports

« 1999 Exec. Order 13126, Prohibition of Acquisition of Products
Produced by Forced or Indentured Child Labor

= DOL to maintain list of products/countries of origin produced by
forced child labor

= Federal contractors supplying products on list must prove “good
faith effort” to determine if products produced w/forced child
labor

« 2000 Trafficking Victims Protection Act: Codified E.O. 13126

2003 & 2005 TVPRASs: Expanded DOL reporting to include
forced labor and child labor

« 2013 Forced Child Labor: 35 products from 26 countries
e 2013 Forced OR Child Labor: 134 products from 74 countries
e 2014 Forced OR Child Labor: 136 products from 74 countries



u.s.Departmentor Labol's

LIST OF GOODS PRODUCED BY CHILD LABOR OR FORCED LABOR

By Country
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TVPA & TVPRAES:
Expanding Criminal Liability

- 2000, 2003, 2005, 2008
o Establish federal crime

» 2003: Terminate US contracts with overseas
contractors engaging in HT or forced labor

» 2005: Expand federal criminal prosecutions to
US contractors & government personnel
overseas

» 2008: Create new crime for fraud in foreign
worker recruiting



2010 California
Transparency in Supply Chains Act

 Require corporate disclosure of efforts to eliminate
human tratficking from supply chains

= Inform consumer choices
= Create pressure for Company to eradicate

« Basics: Large businesses in CA must disclose policies,
if any; in place to address HT in supply chains

 Exclusive Remedy for Violations: State Attorney
General Action

= Injunctive relief to post the required disclosures

= But see . .. potential class action suits under CA statutes



CA Supply Chains Act: Who?

» CAS Franchise Tax Board provides list:
= Retail seller or manufacturer

= Over $100 million in “annual worldwide gross
receipts”

= Doing business in CA, as defined by CA tax code

« CAAG resisted disclosure of list (noncompliant
companies a chance to redeem), but . ..



C  Notify Me

mn» V Committed to Ethical and Transparent Supply Chains

HAIN
BROWSE COMPANIES

BROWSE COMPANIES

Sector tate e
Arw Sector 1 Any Statement Status
1 Company Name
COMPANY NAME SECTOR STATEMENT POSTED
Discretionary

99¢ Only Stores Consumer

Abaxis, hc. Healthcare 0



CA Supply Chains Act: What?

* Disclosure: Whether and to what extent Company —
= Verifies supply chains to evaluate/address risks of HT
» Uses third party verification?
= Audits suppliers for compliance with Company standards
» Unannounced visits? Independent auditors?

= Requires supplier certification that materials comply with HT
laws of countries where they do business

= Maintains internal “accountability” procedures for employees
or contractors who fail to meet Company standards on HT

= Provides Company supply chain managers/employees with
training on HT, emphasizing mitigation of supply chain risks



2012 E.O. 13627:
US Contract Debarment

« Strengthening Protections Against Trafficking In Persons In
Federal Contracts

« Amendment of Federal Acquisition Regulation to prohibit
federal contractors, subcontractors & their employees from:

= Using misleading/fraudulent recruitment practices
= Charging employees recruitment fees
= Destroying, concealing, or withholding employee IDs

= Failing to pay return travel to US for employees sent on
foreign projects

= FAR Council Discretion: Anything directly supporting or
promoting HT, forced laboz, or procuring commercial sex

« Violations: Debarment from US contracts

 Agencies on tight timeline to revise



2013 Uniform Act on the Prevention
of & Remedies for Human Trafficking

« 2010 ABA Proposal to Uniform Law Commission:

o Convene committee to draft uniform state law to
prosecute trafficking

= Goal: Improve coordination & collaboration (prevent
criminal forum shopping)

= Highly unusual to undertake uniform criminal act
dealing with substantive law

« November 2013: Final Draft, with specific section
on Business Entity Liability (2 Years of Drafting)

= Approved by ULC & ABA House of Delegates



UAPRHT Proscribes for Corporations:

- Knowingly engaging in forced labor or sexual servitude:

= Owner/manager employs forced labor directly in
manufacturing/distribution facility

= Hotel runs prostitution operation for the benefit of its guests

- Employee/agent uses forced labor or sexual servitude for benefit of
Company, Company finds out, and does not effectively act to stop it

= Subcontracts for discounted cleaning services at Company using
a labor trafficking ring

= Forced/child labor used at factory operated by employee/agent
« Potential Penalties:

= Fines

= Disgorgement of Profits from Activity

= Debarment from state/local government contracts



Pay Atitention to the Previews

Why Corporations Should Care About the Uniform Act, State
Legislation, and Mounting Public Scrutiny



UAPRHT Section 8:

Coming Soon to a State Near You
Uniform Law Commission fI'€

The National Conference of Commissioners on Uniform State Laws

Contact Us: 312.450.6600 5 Login

Legislative Enactment Status print =)
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States With Existing
Criminal Business Entity Provisions

- Arkansas » Mississippi

 District of » Missouri
Columbia » Rhode Island

» Georgia  South Carolina

« Hawaii » Tennessee

» Massachusetts » Vermont

* Minnesota » Wisconsin

Total: 26 States With or Considering
Criminal HT Business Entity Liability



HR4842:
On the Federal Radar

Business Supply Chain Transparency on Trafficking and
Slavery Act of 2014

Introduced in House 06/11/2014 (In Committee)

SEC to require mandatory annual reports for certain covered
companies to include disclosures on:

= Whether the Company has taken measures to identify and
address

= Forced labor, slavery human trafficking, and the worst
forms of child labor

= Within supply chains

“Top 100”: Sec. of Labor to publish annually a list of top
companies adhering to federal/international supply chain
labor standards

Tried in prior years, and failed, but . ..



Momentum: Mounting Public Scrutiny

REVISED 102B

February 2014

10  Principle 2—The Business will Conduct a Risk Assessment of the Risk of La
11 Child Labor and Continually Monitor Implementation of this Policy.

12

13 Principle 3—The Business should: (i) Train Relevant Employees. (ii) Eng
14 Improvement. and (iii) Maintain Effective Communications Mechanisms with|
15

16  Principle 4—The Business will Devise a Remediation Policy and PI
17 Remediation for Labor Trafficking or Child Labor in its Operations.

18

March 2014

Demand CAAG enforce Supply Chains Act,
noted 102 corporations failed to comply

ADOPTED o . .
Model policies for business enterprises
RESOLUTION . . .

to identify general areas where the risk

1 RESOLVED, That the American Bar Association adopts the black letter Model Principles of the Of labor trafflelng or Chﬂd 1ab0r 1S

2 ABA Model Business and Supplier Policies on Labor Trafficking and Child Labor. dated February more Slgnlflcant SO they can prioritize

3 2014. as follows: . .

4 those for appropriate action.

5 THE MODEL PRINCIPLES

6

7 A MODEL BUSINESS PRINCIPLES ATEST Aliance To End cowect [ W

8  Principle 1—The Business will Prohibit Labor Trafficking and Child Labor in| Stavery & Traffcking Héh8.313‘7-§-7§3-8

9 ALL FOR CONFIDENTIAL HELP & [NFO 24

ABOUT ATEST I3 5 C G W I

HOME » RESOURCES
LETTER TO REQUEST ENFORCEMENT OF CALIFORNIA TRANSPARENCY IN
SUPPLY CHAINS ACT

MARCH 18, 2014 RELATED MATERIALS

Today, eleven organizations joinad the Alliance to End Slavery & Trafficking
(ATEST) i calling for the Califormia Attorney General to enforce the California
Transparency in Supply Chains Act. Tens of millions of adults and children are living
in conditions of modemn slavery around the world, exploited through foree, fraud or
coercion. And a reality in today’s global economy is that many of the goods we use and
buy everyday are produced far from where they are bought, successively changing
hands along complex and opague supply chains. Because we believe global businesses
have a responsibility to eradicate modem slavery within their supply chains, the
following letter calls upon the California Attomey General to fulfill her responsibility

and enforce this law.

i< » Q@

AMlkmace tn Lnd Savery snd

ATEST

Trafictcing
3708 Prrmrphvanis Avemsm, Nl

ATEST REPORT AIMS TO BOLSTER
CORPORATE COMPLIANCE WITH
CALIFORNIA'S TRANSPARENCY IN
SUPPLY CHATINS ACT. 5B 657

ATEST WELCOMES KNOWTHECHAIN
AS TOOL FOR PROMOTING
TRANSPARENCY AROUND SLAVERY IN
SUPPLY CHAINS

NEW REPORT HELPS COMPANIES MEET
AND EXCEED REQUIREMENTS TO
FLIMINATE HUMAN TRAFFICKING
FROM SUPPLY CHATNS

MEMBER ORGANIZATIONS
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i
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Review the Timeline:
A Case for Bullding Momentum

TVPRA 2003 TVPRA 2008 Exec. Order 13627 Pending
Exec. Order 13126 ys contracts New crime: fraud FAR amended, Fed Supply
Forced child labor  overseas w/those  in foreign labor forced labor in Chain Act,
in US contracts engaging in HT recruiting fed contracts State ULC

TVPA TVPRA 2005 CA Supply Chain Act  ULC Uniform Act Business
First comp. fed Child & forced  Corporate disclosure liability for state HT crime
HT law, codifies labor reports, of efforts to eliminate
EO 13126 prosecute HT in supply chains TVPRA 2013
overseas Strengthened programs
contractors to prevent US sale of

products with HT in supply
chains
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