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Discussion Questions

Pretrial (Motions, Plea Negotiations, etc.)

Ethnic or racial appearance cannot be used to establish reasonable suspicion or
probable cause, unless it is relevant to the physical description of a suspect. How
does this analysis change (if at all) when the underlying offense is an immigration
offense? Are there offenses or circumstances in which ethnic or racial
appearance should be considered?

Cultural background may be relevant in determining the validity of a suspect’s
consent to a search, such as whether there were language issues during the
obtaining of consent, or cultural factors regarding government authority (i.e.
suspect is an immigrant from a country where there is no right to refuse a
search). What weight, if any, should the courts give these factors in litigating
motions to suppress?

It is not necessary that a suspect fully understand every consequence of waiving
Miranda rights in order for the waiver to be valid. Does this unfairly impact an
immigrant or foreign defendant who has less awareness of his/her rights and the
consequences of waiving them than an average U.S. citizen?

What should be expected of law enforcement with regard to language issues?



While it is not practical to expect every officer to be fluent in every language,
does law enforcement need to take steps to accommodate foreign language
speakers in each community?

Aside from the official verbatim translation of Miranda warnings into difference
languages, to what extent do officers need to address potential issues (such as
differences in meaning of particular terms) when explaining a suspect’s rights or
answering questions about the rights?

The Supreme Court in Yarborough rejected the argument that a foreign suspect’s
fear and expectations of U.S. law enforcement amounted to a finding of “in
custody” for Miranda purposes. Is this finding insensitive to cultural differences,
or would allowing such an argument result frustrate the meaning of Miranda? If
such an argument were accepted, how might officers be able to avoid Miranda
violations under these circumstances?

Should attorneys consider cultural issues in plea negotiations? If so, how much of
an impact should such issues have? How can a prosecutor who allows for a more
favorable plea offer based on cultural issues avoid allegations of disparate
treatment?

Trial

What effect might the increasing diversity of our population have on the use of
Batson challenges during voir dire? Would you expect the challenges become
more or less frequent as panels become more ethnically diverse; and would
courts become more or less likely to grant these challenges? Do the changes in
demographics present the potential for abuse of Batson challenges?

As our communities become increasingly diverse, will the concept of “a jury of
one’s peers” become obsolete? Is it preferable to have juries comprised of a
variety of ethnicities, races, backgrounds, etc., to bring a wider range of
experiences to the deliberation process?

Juries are instructed that they may evaluate a witness’s credibility based, in part,
on his or her demeanor. What potential issues does this raise when a witness's



demeanor is influenced by cultural differences - for instance, a foreign witness
from a country where making eye contact is considered disrespectful? Should
the courts address such issues, and if so, how (modifying or giving additional
instructions, allowing evidence about the witness’s culture, etc.)?

Ignorance of the law is not an excuse for a crime. Does this treat unfairly
immigrant or foreign defendants from countries in which the crime charged is
not unlawful?

Is evidence that the law violated is inconsistent with a defendant’s culture or
beliefs ever relevant at trial, and under what circumstances should it be admitted,
if ever? Courts have held such evidence may be admitted when used with a
legally cognizable defense. Does use of this evidence present the danger of
impermissible conduct by the jury, such as nullification or verdicts based on
sympathy, prejudice, etc.?

When interpreters are used at trial, issues can arise involving nuances within the
foreign language, differences in interpretations, and multiple meanings of
particular words. How can courts ensure that the English translation jurors
receive is an accurate and meaningful representation of the testimony?

Sentencing

Courts often consider a wide range of cultural factors when sentencing a
defendant. Does this present any conflict with U.S.S.G. § sH1.10, which prohibits
a court from considering race or national origin at sentencing? If so, how should
such a conflict be reconciled? What kind of information should be considered,
and what should be impermissible?

Cultural considerations may provide a basis for a reduced sentence; for instance,
if a court considers a defendant less culpable where the unlawful conduct is
acceptable by his/her culture. Courts also may grant downward departures based
on cultural assimilation in immigration cases, or the possibility of deportation
following a sentence as an additional penalty.



s this appropriate or does it result in disparate treatment? Should there be a
limit on the extent of such departures or reductions?

Post-Booker, sentencing is often the most flexible and individualized phase of a
criminal proceeding, affording the courts greater discretion than at trial orin
litigating pretrial motions. Do (or should) the courts have a duty to use
sentencing to address cultural issues, especially where such issues are prohibited
from consideration prior to or during trial?

General

There have been instances of abuse where defendants have made false cultural
claims to avoid culpability or receive a reduced sentence. How can the courts
ensure the legitimacy of cultural claims and prevent such abuse?

What steps can (or should) the courts and/or parties take to address the myriad
of issues brought about by the changing demographics in our society and their
impact on the criminal justice process?



