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INTRODUCTION

The panel's decision disregards the plain text of the statute, conflicts with a

prior holding of this Cour, and is in significant tension with decisions in two other

circuits. Sanchez v. Mukasey, 521 F.3d 1106 (9th Cir. 2008), following and

applying Moran v. Ashcroft, 395 F.3d 1089 (9th Cir. 2005). The panel itself

aclmowledges the result in Moran is in tension with this Court's decision in

Khourassany v. INS, 208 F.3d 1096 (9th Cir. 2000), but points out that the

governent has not yet petitioned for rehearing en banco Judge Wallace, a panel

member wrting separately, states that Moran conflicts with Khourassany and

expressly calls for en banc rehearing to resolve the conflict.

By the plain language of the statute, alien smugglers cannot satisfy the

"good moral character" eligibility requirement for cancellation of removal relief.

However, the panel creates a waiver which enables cancellation applicants to get

around this good moral character bar. It does so by rewrting the plain language of

a carefully crafted waiver that applies to an entirely different category of alien. In

so doing, the panel undermnes Congress's policy against alien smuggling.

The straightforward question of statutory interpretation involves several

provisions of the Immgration and Nationality Act (INA). First, the statute

requires an applicant for cancellation of removal to show good moral character.
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8 U.S.C. § l229b(b)(1)(B). Second, the INA provision defining good moral

character states that a person cannot be of good moral character if that person is a

member of classes of persons described in another section of the INA. 8 U.S.C. §

1101(f)(3). Third, that other section of the statute describes one of these classes of

persons as alien smugglers: "any alien, who at any time lmowingly has

encouraged, induced, assisted, abetted, or aided any other alien to enter or tr to

enter the United States in violation of law." 8 U.S.C. § 1 i 82(a)(6)(E)(i).

Under a straightforward application of this language, the panel should have

determned that Sanchez, who admitted assisting in the smuggling of his wife into

the United States, was precluded from demonstrating good moral character and

thus was ineligible for cancellation of removaL. Instead, the panel held that

Sanchez could get around this bar by applying for a waiver under a separate

provision of the statute, even though that provision applies to waiver of

inadmissibility, not ineligibility for cancellation. 8 U.S.C. § l182( d) 
(1 

i ) ("family

unity" alien smuggling waiver).

In applying this waiver to Sanchez, the panel disregards the plain text of

section 1182( d)( II), which: (1) applies to aliens applying for adjustment of status

(not cancellation of removal); and (2) waives inadmssibility (not good moral

character). The panel's erroneous reading of section l182( d) 
(1 

1 ) rewrtes and
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expands that provision from a waiver of inadmissibility for certain aliens seeking

adjustment of status, to a waiver of good moral character for aliens seeking

cancellation. En banc rehearing is warranted, to correct the panel's erroneous

application of the waiver provision.

STATEMENT

1. Eligibility for cancellation of removal requires a showing that the

applicant "has been a person of good moral character" during a specified period. 8

U.S.C. § 1 229b(b)(1)(B). The INA precludes persons from demonstrating good

moral character if they fall into certain classes. In relevant part, "no person shall

be regarded as, or found to be, a person of good moral character who, during the

(relevant) period. . . is, or was . . . a member of one or more of the classes of

persons, whether inadmissible or not, described in paragraphs (2)(D), (6)(E), and

IO(A) of section 1 1 82(a) of this title. . .." 8 U.S.C. § 1101(£)(3) (emphasis

added). Section i 1 82(a)(6)(E)(i) - which generally sets forth grounds of

inadmissibility - describes a class of persons consisting of "any alien, who at any

time lmowingly has encouraged, induced, assisted, abetted, or aided any other

alien to enter or tr to enter the United States in violation of law." Thus, by

definition, an alien smuggler cannot demonstrate good moral character and is

barred from eligibility for cancellation of removaL.
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The definition of good moral character in section 1101(f)(3) does not tie

good moral character to a finding of admissibility or inadmissibility, but instead

focuses on underlying conduct. It expressly provides that an alien, "whether

inadmssible or not" (i.e., even if the inadmssibility were waived) is precluded

from demonstrating good moral character if he fits wi thin the conduct described in

section 1182(a)(6)(E).

To promote humanitarian puroses, the public interest, or family unity,

Congress authorizes the Attorney General to grant in limited circumstances a

discretionary waiver of inadmissibility to an alien who has been found

inadmissible for alien smuggling. This inadmissibility waiver applies only where

an "alien has encouraged, induced, assisted, abetted, or aided only an alien's

spouse, parent, son, or daughter (and no other individual) to enter the United

States in violation of law." 8 U.S.C. § 1182(d)(l1). The waiver is further limited

to: (l) a lawful permanent resident who has temporarily proceeded abroad

voluntarly and is admissible as a returning resident; or (2) an alien seeking

admssion or adjustment of status under 8 U.S.C. § 1 153(a). :l.

2. Sanchez is a native and citizen of Mexico who entered the United States

in 1988 without inspection. The former Immgration and Naturalization Service

(INS) initiated removal proceedings against him in 2000, as an alien present in the
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United States without admssion or inspection. In response, Sanchez applied for

cancellation of removal, based on alleged hardship to his three United States

citizen children and his father, a lawful permanent resident of the United States.

The Immgration Judge denied Sanchez's application for cancellation of removal

because Sanchez admitted he had paid $1,000 to have his alien wife smuggled into

the United States, after he marred her in Mexico in 1993. The Immgration Judge

concluded that Sanchez's alien smuggling activity precluded him from

demonstrating good moral character, a prerequisite for cancellation eligibility.

The Board of Immgration Appeals (BIA) affirmed this determnation.

3. Sanchez challenged the Board's final order of removal on the basis that

Moran v. Ashcroft, 395 F.3d 1089 (9th Cir. 2005), issued subsequent to the

Board's order, was controlling and allowed him to seek a waiver of the good moral

character requirement for cancellation of removaL. The governent argued that by

its plain terms, the section 1182( d)(ll) waiver did not apply to Sanchez, and that

Moran was dictum in this respect.

A panel of the Ninth Circuit reversed the Board's denial of cancellation in

Sanchez, 521 F.3d 1106. Sanchez, which relies almost entirely on Moran, holds

that the family unity waiver of inaçlmissibility for alien smuggling in section

1182( d)( 1 1), which expressly applies to aliens seeking adjustment of status, also
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applies to cancellation of removal, and allows waiver of the good moral character

requirement for cancellation. 521 F.3d at 1110.

The Sanchez panel notes Moran's aclmowledgment that section

11 82( d)(11), by its terms, applies to adjustment of status, not cancellation of

removaL. Id. at 1108. However, the panel concludes that under the reasoning of

Moran, "all of the provisions of § i 182(a)(6)(E) pertaining to admssibility,

including the family unity waiver, must be read into the provisions governing

eligibility for cancellation." Id. at 1109. Sanchez notes that in the absence of a

textual predicate for such an application, Moran simply "adapt( ed)" the language

of the relevant provisions. Id. at 1108. Sanchez also endorses Moran's

interpretation of Gonzalez-Gonzalez v. Ashcroft, 390 F.3d 649 (9th Cir. 2004) to

justify the practice of judicially "cross-referencing" provisions applicable to

different tyes of immgration relief. Id. Finally, Sanchez rejects the argument

that Moran is dictum, and concludes that it is bound to apply the law as stated by

Moran, despite Moran's aclmowledgment that its conclusion is "in tension" with

Khourassany v. INS, 208 F.3d 1096 (9th Cir. 2000). Id. at 1110.

Writing separately, Judge Wallace: notes that the issue decided in Moran

was not briefed by the parties in that case; classifies Moran as "clearly dicta;" and

argues that Moran "was wrongly decided and should be reconsidered by this court
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sitting en banc." Judge Wallace's extensive statutory analysis concludes that the

section 1182( d) 
(1 1 ) family unity waiver is inapplicable to cancellation of removal,

and that Moran and Sanchez create an intra-circuit split with Khourassany.

DISCUSSION

This decision warrants en banc rehearng for several reasons.

1. The panel's opinion squarely conflicts with Khourassany v. INS, 208

F.3d 1096 (9th Cir. 2000), and is analytically in tension with precedents in the

Second and Third Circuits. In Khourassany, the Ninth Circuit held that the alien

smuggling waiver of inadmissibility under section 1182( d) 
(1 i ) has no application

to a determnation of good moral character for purposes of an application for

voluntary departue. 208 F.3d at 1101. Like cancellation of removal, eligibility

for voluntary departe requires a showing of good moral character. See 8 U.S.C.

§ 1229c(b)(l)(B) (formerly 8 D.S.C. § 1254). After determning that Khourassany

had engaged in smuggling activity involving his wife and child, the Cour held

that "(n)o exceptions or other waivers to the alien smuggler provision apply to

Khouras s any. See 8 U.S.C. § 1 1 82(a)(6)(E)(ii) & (iii); 8 U.S.C. § 1 i 82(d)(1 1)."

283 F.3d at 1101. For purposes of the issue presented in Sanchez, the analysis is

identical; it is a distinction without a difference that Sanchez applied for

cancellation of removal, while Khourassany sought voluntary departre.
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Judge Wallace, in his separate opinion in Sanchez, points out that "Moran

can hardly be said to have distinguished Khourassany; it simply ignored the

contrar authority." 521 F.3d at 1113-14. He concludes that Moran's failure to

either aclmowledge a conflict with Khourassany or justify the contradictory rules

it created, results in "the uneasonable situation in which an alien smuggler

applying for voluntar departe cannot avail himself of the waiver, whereas an

alien smuggler applying for cancellation of removal, using the same statutory

scheme, can. That conflict should be addressed by the en banc cour." Id.

Sanchez is in significant tension with Miller v. INS, 762 F.2d 21 (3rd Cir.

1985) and Chan v. Gantner, 464 F.3d 289 (2d Cir. 2006). In Miller, the Third

Circuit held that the provision authorizing waiver of a conviction which would

have constituted grounds for exclusion, under former 8 U.S.C. § 1 182(h), does

not, by its terms, apply to the good moral character definition under section

1101(f): "Congress has not only chosen not to apply the section (1182(h)) waiver

to (8 U.S.C. § 110l(f)), it has also chosen not to confer authority on the Attorney

General to waive the 'good moral character' requirement as defined in.section

(1101(f)) which is needed for suspension of deportation under section

(1254(a)(1))." 762 F.2d at 24. In Chan, the Second Circuit similarly declined to

extend the waiver of deportation afforded under former section 1182( c) to the
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context of naturalization. 464 F.3d at 295. The Cour noted the lack of any

authority supporting such an expansion, and concluded that substantive

differences between waiver of deportation and the good moral character

requirement for naturalization argue against such cross-referencing. Id.

These decisions are analytically in conflict with Moran and Sanchez. In

declining to cross-reference waivers from one form of immgration relief to

another, the Second and Third Circuits properly applied the plain language of the

statutes at issue, observed the substantive distinctions between the provisions

sought to be cross-referenced, and refrained from redrafting the plain meaning of

the INA provisions at issue. Moran and Sanchez stand as the only published

decisions of which we are aware that interpret section 1182(d)(11) to apply to

cancellation of removal and good moral character. The Court should resolve the

Ninth Circuit conflict with Khourassany, as well as inconsistencies with other

judicial circuits, by reversing Sanchez on en banc rehearing.

2. Sanchez disregards the plain language of tt1e statute.

a. There is no ambiguity or lack of clarity in the relevant statutory

provisions, nor does the Sanchez panel identify any. None of these provisions-

the cancellation of removal provision, the definition of good moral character; the

alien smuggling inadmissibility provision, or the alien smuggling waiver provision
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- either expressly or implicitly, alone or in combination, make available to

Sanchez a waiver of the good moral character bar to his eligibility for cancellation

of removaL.

Congress clearly expressed that an alien's admissibility has no bearing on

whether he can demonstrate good moral character: "no person shall be regarded as,

or found to be, a person of good moral character who . . . is, or was . . . a member

of one or more of the classes of persons, whether inadmissible or not, described in

(the specified subparagraphs) of section 1182(a). . .." 8 U.S.C. § 1101(f)(3)

(emphasis added). So even if a person were inadmissible for smuggling an alien

into the United States, but obtained a waiver of this ground of inadmssibility, that

person still could not be found to be a person of good moral character. This

clearly drawn distinction between admissibility and good moral character

underscores Congress's recognition of the difference between the two, and

demonstrates the invalidity of the panel's cross-referencing of these provisions.

The irrelevance of an alien's admissibility or inadmissibility (and hence, a waiver

of that imidmissibility) to a good moral character determnation, explains why

section l10l(f)(3) does not expressly incorporate the inadmissibility waiver in
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section 1182( d)(11), or any other provision relating to inadmissibility. 
1

Similarly, the text of section l182( d)(11) itself makes no reference to good

moral character or cancellation of removaL. Even if Sanchez's admssibility were

relevant to his good moral character, he would not qualify for the alien-smuggling

waiver of inadmssibility under the plain language of that provision. Section

1182( d)( 11) limits the waiver of alien-smuggling inadmssibility to two categories

of persons: (1) a lawful permanent resident who has temporarly proceeded abroad

voluntarily and is admissible as a returning resident; and (2) an alien seeking

admission or adjustment of status under section 1153(a) (other than under

paragraph (a)(4)). Sanchez, never a lawful permanent resident, is an inadmissible

alien seeking cancellation of removal under section l229b who does not fit into

either category, and thus is not an intended beneficiary of this waiver.2

Despite the plain language of these provisions, the panel ignores the well-

established canon of statutory interpretation dictating that if the language of a

1 See Sanchez, 521 F.3d at 1112 (section 1101 clearly identifies the

subsections of 1182 that apply to the definition of good moral character; it does
not reference subsection 1182( d)(ll) or any other waiver provision) (Opinion of
Wallace, J.).

2 As Judge Wallace correctly observed, "the waiver does not apply to all

aliens found inadmssible under section 1 1 82(a)(6)(E)," as it enumerates only
certain tyes of otherwise admissible aliens who are eligible for the waiver. Id.

11



statute is clear, the cour looks no fuher than that language to determne the

statute's meaning. See us. v. Lewis, 67 F.3d 225, 228 (9th Cir. 1995). Instead,

the panel ventues well beyond the plain text of the statutes and, following Moran,

"translat( es) the alien-smuggling inadmissibilitY provision and its exceptions into

the language of cancellation of removal" by "replac(ing) references to

admssibility, applications for admission, and adjustment of status with references

to cancellation of removaL." 521 F.3d at 1108.

b. Sanchez undermnes Congress's strong policy against alien smuggling.

The panel's expansion of the alien smuggling waiver is at odds with Congress's

longstanding policy against alien smuggling, and its pattern of carefully crafting

limited exceptions to this policy, including the "family unity" exception at issue

here.

Alien smuggling has long been a matter of significant concern in United

States immgration policy, and Congress has taken an increasingly strong stand

against such activity. Alien smuggling has been a crime since enactment of the

INA in 1952. Immgration and Nationality Act of 1952, Pub. L. No. 104-8,66

Stat. 163 (June 27, 1952); see 8 U.S.C. § 1 324(a) (June 27, 1952, c. 477, Title II,

ch. 8, § 274, 66 Stat. 228). The INA also originally provided that "(a)ny alien who

at any time shall have, lmowingly and for gain, encouraged, induced, assisted,
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permanent residence had temporarily proceeded abroad voluntarly; (2) was

otherwise admissible as a returning resident under section 211(b); and (3) had

engaged in alien smuggling involving "only the alien's spouse, parent, son, or

daughter (and no other individual)." IMMACT, § 601(d)(2)(F). Congress

expanded the scope of this exclusion in 1991, by also making it available to an

alien seeking admssion or adjustment of status as an immediate relative or

immgrant under section 1 153(a), other than under section 1 1 53(a)(4). Pub. L.

102-232, § 307(d). Congress clarfied and limited the scope of this inadmissibility

waiver again in 1996, by specifyng that the family relationship referenced in the

waiver had to exist at the time of the smuggling activity. See IIRlRA § 351, 110

Stat. 3009-640.

By effectively creating a family unity waiver for cancellation applicants, the

panel upsets the balancing or interests chosen by Congress. Whether to extend a

family unity-based exception to the good moral character bar for the benefit of

cancellation applicants who smuggle family members is a judgment for the

legislatue to make, not the judiciar. See Resident Councils of Washington v.

Leavitt, 500 F.3d 1025, 1031 (9th Cir. 2007) (in interpreting statutory meaning,

cour "may not rewrite a statute, but instead simply 'constre what Congress has

written. After all, Congress expresses its purpose by words. It is for us to
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ascertain - neither to add nor to subtract, neither to delete nor to distort."')

(quoting 62 Cases, More or Less, Each Containing Six Jars of Jam v. United

States, 340 U.S. 593,596 (1951)). See also INS v. Yueh-Shiao Yang, 519 U.S. 26,

32 (1996) (agency policy regarding statute cannot be permtted to overcome the

unmstakable text of the law). In rewriting section 1182(d)(11) to expand its

availability to circumstances beyond its plainly stated scope, the panel

impermssibly ignores the policy judgment made by Congress and substitutes its

own.

3. The panel misinterprets Gonzalez-Gonzalez.

The panel wrongly cites Gonzalez-Gonzalez v. Ashcroft, 390 F.3d 649 (9th

Cir. 2004) to support its statutory cross-referencing. Gonzalez-Gonzalez holds

that a reference in the cancellation provision to a list of offenses in other INA

provisions is limited to that list of offenses, and does not incorporate any other

parts of those provisions. In that case, an inadmssible alien was found to be

f;.

ineligible for cancellation because he failed to meet one of the requirements for

such relief: that he not have been "convicted of an offense under section

1182(a)(2), 1227(a)(2), or 1227(a)(3)" of Title 8. 8 U.S.C. § 1229b(b)(l)(C).3

3 The lack of such convictions, like good moral character under 8 U.S.C. §

l229b(b)(1)(B), is one of the four statutory requirements for eligibility for
cancellation of removaL.
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The Cour rejected the alien's argument that other parts of section 1227 (dealing

with deportation) also applied to his cancellation application, holding that "(t)he

plain language of § 1229b indicates that it should be limited to cross-reference a

list of offenses in three statutes, rather than the statutes as a whole." 390 F.3d at

652 (emphases added). The Sanchez panel, while claiming to apply Gonzalez-

Gonzalez, looks beyond the conduct listed in section 1182( a)( 6)(E) (precluding

good moral character) and erroneously incorporates the waiver of inadmissibility

provision in section 1 i 82( d)( i 1) as welL. This is precisely what the Court declined

to do in Gonzalez-Gonzalez. Hence, Gonzalez-Gonzalez actually undercuts

Moran's "whole-cloth rewrting of the statute," which was adopted by the Sanchez

paneL. 521 F.3d at 1113 (Opinion of Wallace, l).
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CONCLUSION

For the foregoing reasons, Respondent requests that the Court grant its

petition for rehearing en banco
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