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INTRODUCTION

The divided panel’s opinion in this case under the Alien Tort Statute,

28 U.S.C. § 1350 (ATS), should be reheard en banc because it conflicts with the
Supreme Court’s decision construing the ATS, Sosa v. Alvarez-Machain, 542 U.S.
692 (2004) (Sosa), and because it permits the case to go forward even though

the U.S. State Department has warned that adjudication threatens “important™ U.S.
foreign policy objectives.

Plaintiffs here pursue claims of alleged international law violations
involving the development and operation of the Panguna Copper Mine on
Bougainville Island, in Papua New Guinea (PNG), and the official police and
military response after rebels violently closed the mine in 1989. Sarei v. Rio Tinto
PLC, 221 F. Supp. 2d 1116 (C.D. Cal. 2002), aff'd in part and rev'd in part,

Nos. 02-56256, 02-56390 (9th Cir. Aug. 7, 2006). In Sosa, the Supreme Court
instructed that courts must exercise “great caution” and “vigilant doorkeeping” in
evaluating such claims. 542 U.S. at 727-28, 729. The majority erred in rejecting,
over Judge Bybee’s strong dissent, the principle that plaintiffs must exhaust local
remedies before suing under the ATS. Sosa, 542 U.S. at 733 n.21. The majority
also departed from Sosa in declining to give “case-specific deference” to the
Executive Branch on questions of foreign policy (id.); engage in “vigilant
doorkeeping” as to whether claimed violations of international norms are
actionable (id. at 729); and exercise great care before judging acts of other

sovereigns in their own territory. Id. at 727-28. These errors warrant rehearing en



banc because they expand the “narrow” jurisdiction granted by the ATS. See id. at
729.

As this Court recognized in Alperin v. Vatican Bank, 410 F.3d 532, 541 n.4
(9th Cir. 2005), cert. denied, 126 S. Ct. 1141 (2006), Sosa “limited the ATS” by
“curtailing the scope of actionable international norms.” Sosa and Alperin
properly recognized the modest role the judiciary plays in adjudicating such
claims, and squarely conflict with the decision of the panel majority on several
grounds.

Contrary to Sosa and Alperin, the majority opinion establishes U.S. courts as
a forum of first resort for civil conflict anywhere in the world, based on very
general allegations. that a defendant corporation was complicit in what are labeled
as violations of international law. The important issues raised in this petition are
also presented in a number of pending ATS cases,' and warrant rehearing and

review by this Court en banc.

L. THE MAJORITY’S REFUSAL TO REQUIRE EXHAUSTION
OF LOCAL REMEDIES CONFLICTS WITH SOS4 AND
WITH WELL-ESTABLISHED U.S. AND INTERNATIONAL
LAW,

The majority’s rejection of the exhaustion requirement conflicts with the

language and the logic of Sosa. The Supreme Court’s decision acknowledges that

' See, e.g., Mujica v. Occidental Petroleum Corp., 381 F. Supp. 2d 1164
(C.D. Cal. 2005), appeal pending, No. 05-56175 (9th Cir.); In re S. African
Apartheid Litig., 346 F. Supp. 2d 538 (S.D.N.Y. 2004), appeal pending, No. 05-
2326 (2d Cir.); Bowoto v. Chevron Corp., No. C 99-2506 SI (N.D. Cal.); Doe v.
Exxon Mobil Corp., No. 01-01357 (LFO) (D.D.C.); Presbyterian Church of
Sudan v. Talisman Energy, Inc., No. 01 Civ. 9882 (DLC) (S.D.N.Y.).



“basic principles of international law require that before asserting a claim in a
foreign forum, the claimant must have exhausted any remedies available in the
domestic legal system,” and states that the Court “would certainly consider” the
exhaustion “requirement in an appropriate case.” 542 U.S. at 733 n.21. This, as
Judge Bybee’s scholarly dissent observed, is such a case. Sareiv. Rio Tinto PLC,
Nos. 02-56256, 02-56390, slip op. at 8991, 8992 (9th Cir. Aug. 7, 2006) (Sarei)
(“This case cries for exhaustion of local remedies before we assume jurisdiction.”)

(Bybee, I., dissenting).”

A.  Rejecting Exhaustion Conflicts with Applicable International Law
for Allocating Jurisdiction and Minimizing Conflict Between
Sovereigns.

The majority declines to enforce the exhaustion requirement in ATS cases,
“leaving it to Congress or the Supreme Court to take the next step if warranted.”
Sarei at 8987-83. But no change in applicable law is involved in recognizing the
exhaustion requirement under the ATS. As the dissent persuasively demonstrates,
exhaustion is an accepted principle of international law — which applies to the
ATS, under Sosa — ensuring that an allegedly offending nation has an opportunity
to remedy a wrong through its own legal process, thereby avoiding potential
conflicts between nations. Sarei at 9005-06 (Bybee, J., dissenting).

The majority’s reasons for rejecting the exhaustion requirement lack merit.
Speculation that “the absence of explicit exhaustion language” in the statute may

have been “purposeful,” id. at 8973, cannot be credited in the face of the history

% A copy of the Slip Opinion is attached to this Petition at Tab A.



that Sosa recites. As the majority acknowledges, exhaustion was a well-
established rule of international law when the ATS was enacted and remains so
today. Id. at 8973-74. That the ATS — a one-sentence grant of jurisdiction — is
silent on exhaustion and other common-law defenses therefore implies that
Congress intended common-law doctrines would be applied.

Moreover, Sosa makes clear that Congress understood the exhaustion
requirement very well in 1789, when the ATS was enacted. Sosa holds that the
ATS was enacted “on the understanding that the common law would provide a
cause of action for the modest number of international law violatiolns with a
potential for personal liability at the time,” 542 U.S. at 724, because a state was
required to provide a domestic legal remedy if international law was violated
within its jurisdiction — by an assault on an ambassador, for example — or face
“serious consequences in international affairs.” Id. at 715-16.° The First Congress
enacted the ATS to provide remedies in the federal courts for violations of
international law that occurred within U.S. jurisdiction, on the understanding that
aggrieved aliens would be required to exhaust those remedies before pursuing any
remedies the law of nations might afford. /d. at 719. It defies logic to suppose that
Congress intended that aliens would not be bound by the exhaustion requirement

when they sue for international law violations that occurred outside the U.S.

* Thus, contrary to the majority’s view, “the international norm of
exhaustion” does “speak to the hybrid situation” where a national court “is charged

with adjudicating violations of customary international law” in a civil suit. Sarei
at 8982.



B.  The Majority’s Reliance on Congressional Intent in 1991 Conflicts
with Settled Rules of Statutory Construction and with Legislative
History.

The majority improperly draws a conclusion about the ATS from the
legislative history of the Torture Victim Protection Act of 1991 (TVPA), Pub. L.
No. 102-256, 106 Stat. 73 (1992) (codified at 28 U.S.C. § 1350, historical and
statutory notes). Sarei at 8986. Worse, the conclusion is not based on what the
Congress said or did when it passed the TVPA, but on the fact that the Congress
did not amend the ATS in 1991 to require exhaustion. Id. at 8976. It is not
permissible to draw inferences on congressional intent based on “the legislative
choice Congress could have easily made, but did not.” Id.; see Sega Enters. Ltd. v.
Accolade, Inc., 977 F.2d 1510, 1521 (9th Cir. 1992) (enactment of a specific
statute without amending the more general Copyright Act does not reflect intent
that conduct authorized by the specific statute is not also authorized under the
general statute). While “it is generally presumed that Congress acts intentionally
and purposefully” when it “includes particular language in one section of a statute
but omits it in another section of the same Act,” see Bates v. United States,

522 U.S. 23, 29-30 (1997) (emphasis added), no such inference can be drawn with
respect to statutes enacted 200 years apart — particularly as to the ATS, which the
1991 Congress said “should remain intact.” S. Rep. No. 102-249, at 5 (1991)
(TVPA Senate Report).

The majority also flatly contradicts Congress’s finding that federal courts are
“familiar” with the international exhaustion rule because “general principles of

international law” on exhaustion are “generally consistent with common-law



principles of exhaustion as applied by courts in the United States.” TVPA Senate
Report at 10; see Sarei at 8983 n.29 (courts should not assume “familiarity” with
the international exhaustion rule).

The majority concedes that federal courts have discretion to require
exhaustion when Congress has not clearly done so, if exhaustion is not contrary to
Congressional intent. Sarei at 8972. It then concludes that Congress’s “intent and
understanding” on the question is “unclear.” Id. at 8979. But a long line of
Supreme Court cases dating back to Ex parte Royall, 117 U.S. 241, 251 (1886),
holds that the exhaustion requirement is presumed to apply unless Congress has
expressed a contrary intention. Sarei at §993-94 (discussing habeas and tribal law
cases) (Bybee, J., dissenting). The majority simply ignores this controlling
Supreme Court authority.

C.  This Is an Optimal Case for the Exhaustion Requirement.

“The dispute before us is a textbook case for exhaustion.” Sarei at 9029
(Bybee, J., dissenting). It is undisputed on the record that PNG is a mature
constitutional democracy with an independent judiciary. Judge Morrow
specifically found, in the context of forum non conveniens, that PNG was an
adequate forum and that remedies are available there. Sarei v. Rio Tinto PLC,

221 F. Supp. 2d at 1208. Moreover, if the courts of PNG are not actually available
to plaintifts, the dismissal is without prejudice to further proceedings here. Sarei
at 9030 (Bybee, J., dissenting).

The exhaustion requirement is a core principle of the international legal

order. Id. at 9003-06. This Court should not permit plaintiffs to bypass the



remedies available to them in their own country by filing their case in federal court

under the ATS.

II. THE MAJORITY’S POLITICAL QUESTION ANALYSIS
WARRANTS REVIEW BECAUSE IT SECOND-GUESSES THE
STATE DEPARTMENT’S DIPLOMATIC JUDGMENT AND
CONFLICTS WITH SOSA AND ALPERIN.

Recognizing the “risks of adverse foreign policy consequences” presented
by ATS claims, Sosa endorsed the limiting principle of “case-specific deference to
the political branches.” 542 U.S. at 727-28, 733 n.21. When the State Department
expresses its diplomatic judgment in an ATS case, “there is a strong argument that
federal courts should give serious weight to the Executive Branch’s view of the
case’s impact on foreign policy.” Id. at 733 n.21.

Here, the Executive Branch registered its concerns by means of a Statement
of Interest (SOI) filed in the district court, in which the State Department said that
this litigation risks a “serious adverse impact” on important U.S. foreign policy
objectives. Sarei at 8956. The majority’s holding that dismissal on political
question grounds is not warranted is contrary to Sosa and to established precedents
that prevent courts from impinging on the foreign policy domain. It also
contradicts this Court’s holding in A/perin that dismissal on political question
grounds is called for, even absent State Department intervention, where a court is

asked to “make a retroactive political judgment as to the conduct of war.”

410 F.3d at 548.



A.  The Majority Invaded the Foreign Policy Prerogative of the
Executive Branch Contrary to Core Separation of Powers
Doctrines.

The crux of the political question analysis is whether “judicial resolution of
a question would contradict prior decisions taken by a political branch in those
limited contexts where such contradiction would seriously interfere with important
governmental interests.” Kadic v. Karadzic, 70 F.3d 232, 249 (2d Cir. 1995).
Though courts have disagreed with the State Department on questions of law,
foreign policy decisions “‘belong in the domain of political power not subject to
judicial intrusion or inquiry.’” Alperin, 410 F.3d at 560 (quoting Chicago & S. Air
Lines, Inc. v. Waterman S.S. Corp., 333 U.S. 103, 111 (1948)).

The government’s Statement of Interest in this case, as in other cases that
have been dismissed on political question grounds, provides a “clear expression of
the will of the Executive branch in the realm of foreign affairs.” In re Nazi Era
Cases Against German Defs. Litig., 129 F. Supp. 2d 370, 382 (D.N.J. 2001). The
majority impermissibly took it upon itself to second-guess the judgment of the
Executive Branch in matters respecting U.S.-PNG and regional relations.

The majority crossed over into the political realm in its analysis of two
unauthenticated letters written by PNG officials in 2005 that purport to change the
position originally expressed to the U.S. State Department. Sarei at 8958 n.13.*

The majority concluded that, if authentic and accurate, these letters “would

* Contrary to the majority’s view, it is undisputed that these letters are not
authenticated as required by the Federal Rules of Evidence, which require
authentication through diplomatic channels. Fed. R. Evid. 902(3).



sertously undercut the State Department’s concerns.” /d. Moreover, according to
the majority, “by suggesting there exists today a different reality in PNG from that
portrayed in the SOL,” the letters “illustrate why it is inappropriate to give the SO!
final and conclusive weight as establishing a political question under Baker.” Id.

It is not open to the majority to reconstruct a “different” diplomatic “reality”
in PNG, or to discount the State Department’s conclusion that this case risks a
“serious adverse impact” on U.S. foreign relations. Whatever one makes of the
recent letters purporting to speak for PNG, they did not speak for the Executive
Branch.” Tt was error for the majority to determine that the Executive’s judgment
should have changed.

The majority acknowledges that the State Department “would prefer that
[this] suit disappear,” Sarei at 8957, yet discounts the SOI based on a supposed
lack of urgency in its language (see id., noting “guarded nature of the SOI”). But
courts must not dictate the manner in which the Executive Branch articulates its
position on foreign policy. How to state the position is itself an exercise in
diplomacy. See Banco Nacional de Cuba v. Sabbatino, 376 1.S. 398, 436 (1964)
(requirement that Executive Branch must “expressly stipulate[]” that it does not
wish courts to adjudicate “would work serious inroads on the maximum
effectiveness of United States diplomacy”); In re Assicurazioni Generali S.p.A.

Holocaust Ins. Litig., 340 F. Supp. 2d 494, 506 (S.D.N.Y. 2004) (Executive

> Alperin held that the views of a foreign sovereign are entitled to no
independent consideration in a political question analysis, and that the refusal of
the U.S. government to weigh in can never be more than a “neutral factor.”
410 F.3d at 555-56.



Branch’s decision whether and how to express foreign policy views in litigation is
informed by “intricate diplomatic and political considerations,” making judicial
inferences about governmental motives “a perilous enterprise™). Itis a “deep
invasion of the political question domain” for courts to set standards on how the
political branches must express themselves when “highly complex considerations
of diplomacy [and] foreign policy” are at stake. Orlando v. Laird, 443 F.2d 1039,
1043 (2d Cir. 1971).

B. The Majority’s Failure to Give Proper “Case-Specific Deference”
to the Views of the Executive Branch Conflicts With Sosa.

The majority gives no valid reason why the SOI does not merit the “case-
specific deference™ highlighted by Sosa. In applying the fourth, fifth, and sixth
Baker factors, the majority purports to give “serious weight” to the SOI, but
against the specific foreign relations concerns it expresses,’ the majority puts
nothing more in the balance than its “independent duty” to decide cases. Sarei
at 8957-58. The majority’s disagreement with the district court’s conclusion that
“passing judgment on the pre-war and wartime conduct of the PNG government”
has serious implications for “the foreign policy objectives the executive branch has

set,” Sarei v. Rio Tinto PL.C, 221 F. Supp. 2d at 1198, rests on nothing more than

® The SOI, for example, refers to events in PNG, the U.N.-sponsored
multilateral peace process, and “local custom” that placed the concept of
reconciliation “at the heart of the peace process.” ER 723. The State Department
relied on its own analysis of U.S. interests in the region and concerns expressed by
“[c]ountries participating in the multilateral peace process” to reach the conclusion
that continued adjudication poses a serious risk to the conduct of U.S. foreign
relations. Id.

10



ipse dixit. Sarei at 8957-58 (*[W]e are confident that proceeding does not express
any disrespect for the executive.”).

In light of Sosa’s mandate to give the views of the Executive “serious
weight,” a court’s generalized Article 1II responsibilities in an ATS case cannot
outweigh a detailed State Department expression of foreign policy concern in an

area of diplomatic sensitivity. See Sosa, 542 U.S. at 733 n.21.

C. The Majority’s Political Question Analysis Contradicts This
Court’s Decision in Alperin.

Alperin, in which the U.S. government declined to submit a Statement of
Interest, held that ATS claims that would involve “a retroactive political judgment
as to the conduct of war” were properly dismissed under the political question
doctrine. 410 F.3d at 548. Just as in Alperin, adjudicating the claims in this case
would require a court to “look behind” Rio Tinto’s conduct and “indict” the PNG
“regime for its wartime conduct.” Id. at 560, 561. Such judgments, Alperin held,
were the exclusive province of the political branches by virtue of their
constitutional responsibility for foreign affairs, and particularly matters of war and
peace. Id. at 559-60.

Unlike a case seeking redress from a specific individual for a particularized
injury, Sarei, like Alperin, attacks the overall conduct of a war. But courts have no
basis on which “to undertake the complex calculus of assigning fault for actions

taken by a foreign regime during the morass” of war. See id. at 562. Moreover,

7 The plaintiffs’ claims in Alperin included allegations that the Vatican Bank
was complicit in war crimes and slave labor exploitation carried out by the
Ustasha, a Nazi puppet regime. Id. at 538-40.
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plaintiffs’ theory of Rio Tinto’s liability assumes that it “controlled” the actions of
the PNG government by advocacy at high levels of government. Sarei v. Rio Tinto
PLC, 221 F. Supp. 2d at 1148-49. Adjudicating the claim that a corporation
decided how a friendly, democratic foreign sovereign conducted its response to
civil insurrection presents an obvious risk to U.S.-PNG relations, and an inherently
political question.

The majority’s attempt to limit Alperin’s holding to the “narrow[] category
of war crimes committed by enemies of the United States,” Sarei at 8959, is
untenable. Allegations of war crimes committed by our nation’s friends (such as
PNQG) are not more appropriate for judicial resolution than similar claims directed
against our nation’s enemies. Both “entail meddling in matters reserved to the
political branches,” and in neither is a federal court fit to serve as “a war crimes

tribunal.” Alperin, 410 F.3d at 560, 561-62.

1. THE MAJORITY DECLINED TO FOLLOW SOSA’S CALL
FOR CAUTION AND RESTRAINT IN EXERCISING
JURISDICTION UNDER THE ATS.

Sosa mandates “great caution in adapting the law of nations to private
rights,” particularly when courts are asked to consider suits that challenge the
official conduct of foreign governments with respect to their own citizens.

542 U.S. at 728. The majority declined to apply Sosa’s rigorous standard for
determining which international norms are actionable under the ATS, whether the
conduct alleged in the complaint falls within the international consensus, and

whether claims based on a foreign sovereign’s treatment of its own citizens should
g g

12



be adjudicated by U.S. courts “at all.” /d. The majority’s conclusions as to subject
matter jurisdiction and the act of state doctrine are in error, and rest on a flawed

understanding of Sosa and the applicable international law.

A.  The Majority’s Perfunctory Analysis of Subject Matter
Jurisdiction Falls Far Short of What Sosa Requires.

The majority found that claims of war crimes, racial discrimination, and
violations of the law of the sea had been adequately stated under the ATS without
conducting the rigorous analysis Sosa requires.® Its conclusion that Sosa “ratified”
the Ninth Circuit’s approach to ATS claims, id. at 8948, cannot be squared with
Sosa itself, which reversed this Court’s judgment, or this Court’s acknowledgment,
in Alperin, that Sosa “limited the ATS” by “curtailing the scope of actionable
international norms” and required “‘vigilant doorkeeping’” in the assessment of
ATS claims. 410 F.3d at 541 n.4 (quoting Sosa, 542 U.S. at 729).

Sosa requires two distinct inquiries. First, does the specific conduct alleged
in the complaint violate an international norm comparable to the norms such as that
against piracy recognized by the “18th century paradigm” under which the ATS
was enacted? 542 U.S. at 732. Second, should U.S. courts create a common-law

cause of action to redress the alleged wrong, bearing in mind the multiple factors

® Neither party briefed the question whether the facts alleged in the
complaint were sufficient to satisfy the jurisdictional requirements of the ATS as
construed by Sosa. Rio Tinto argued, before Sosa, that the court did not have to
decide subject matter jurisdiction before addressing the “threshold” grounds for
dismissal presented on appeal, and requested the opportunity to brief the question

if the court found it necessary to do so. Brief of Appellees and Cross-Appellants
at 3-4.
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that counsel against an expansive reading of federal common law and judicial
intrusion into the foreign policy realm? Id. at 722-23. The majority neither asked

the right questions nor reached the right conclusions under Sosa.

1. The Majority Addressed the Wrong Law and Reached the
Wrong Conclusion on Vicarious Liability.

The majority addressed in one sentence the crucial question whether an ATS
claim may be based on theories of secondary liability: “Courts applying the [ATS]
draw on federal common law, and there are well-settled theories of vicarious
liability under federal common law.” Sarei at 8950.” By permitting plaintiffs’
“vicarious liability” claims to go forward as a matter of federal common law rather
than international law, and based on purely conclusory allegations, the majority
departed from Sosa and dramatically expanded the scope of jurisdiction under the
ATS.

Courts in ATS cases must decide “whether international law extends the
scope of liability for a violation of a given norm to the perpetrator being sued, if
the defendant is a private actor such as a corporation or individual.” Sosa,

542 U.S. at 732-33 n.20. Such a finding depends on whether there is an

international consensus, comparable to the norm outlawing piracy in the 18th

? The single case cited by the majority for this proposition, Moriarty v.
Glueckert Funeral Home, Ltd., 155 F.3d 859, 866 n.15 (7th Cir. 1998), is an
ERISA case that has nothing to do with vicarious liability.
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century, on the scope of secondary civil liability for private actors {under aiding
and abetting or complicity theories, for example). Id. There is not."

The theory on which Rio Tinto is alleged to be complicit in any war crimes
of the PNG military — that it controlled PNG’s use of force in response to a
violent secessionist rebellion (Sarei v. Rio Tinto PLC, 221 F. Supp. 2d at 1149) —
is at or beyond the “fringe” of U.S. civil rights jurisprudence, and far removed
from any international consensus comparable to the 18th-century paradigm under
which the ATS was enacted. Bowoto v. Chevron Corp., No. C 99-2506 SI, 2006
WL 2455752, at *7-9 (N.D. Cal. Aug. 22, 2006). A recent study by the United
Nations confirms this."

The majority’s conclusion on vicarious liability is wrong even under federal
law. The question of secondary liability goes to the “scope of liability,” and it is a
question on which federal courts look to Congress even when construing a purely
domestic statute. Central Bank of Denver, N.A. v. First Interstate Bank of Denver

N.A., 511 U.S. 164, 189-90 (1994) (holding that where Congress has not explicitly

' The panel majority’s reliance on the 1795 opinion of Attorney General
Bradford, Sarei at 8950 n.5, is misplaced. It did not address aiding and abetting a
violation of international law, but rather aiding and abetting a foreign combatant in
a legitimate act of warfare, in violation of the United States’ neutrality in the
hostilities.

" United Nations Commission on Human Rights, Interim Report of the
Special Representative of the Secretary-General on the Issue of Human Rights and
Transnational Corporations and Other Business Enterprises, 62 Sess., Provisional
Agenda [tem 17, U.N. Doc. No. E/CN.4.2006/97 at 15-16 (Feb. 22, 2006) (the
notion that corporations may be held liable “for committing, or for complicity in,
the most heinous human rights violations” is at best “emerging” under customary
international law).
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provided civil aiding and abetting liability, it should not be inferred). Sosa
establishes a fortiori that secondary liability under the ATS is not a proper subject
of interstitial judicial rulemaking and must await Congressional action. 542 U.S. at
726 (noting that “the general practice” of looking “for legislative guidance before
exercising innovative authority over substantive law” is particularly appropriate in
exercising ATS jurisdiction “that remained largely in shadow for much of the prior
two centuries”).

Courts have no Congressional mandate to “seek out and define new and
debatable violations” of international law under the ATS. /d. at 728. The
majority’s summary approval of vicarious liability under the ATS goes far beyond
“any residual common law discretion” that is “appropriate” for U.S. courts to

exercise. Id. at 738.

2. The Majority’s Analysis of Other Norms Fails to Apply
Sosa’s Rigorous Standards.

Sosa makes clear that invoking an international law norm is only “the
beginning of the enquiry” under the ATS. Id. at 737. “Any credible invocation” of
an international norm requires a “factual basis.” Id. at 737-38. In Sosa, the
Supreme Court examined the particular facts presented and reversed this Court
because ATS jurisdiction was held to be absent unless those facts would violate
international norms as universal and basic as the norms recognized under the 18th-
century paradigm. As the Supreme Court observed, it is “easy to say that some

policies of prolonged arbitrary detentions” violate universal norms, id. at 737, but a
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far stricter analysis is necessary to determine “which policies cross that line” with
the “certainty” required under the ATS. Id.

The majority’s analysis of the international norms invoked in this case does
not meet the Sosa standard. With respect to the customary law of the sea, the
majority makes no effort to define the customary norm supposedly codified in
UNCLOS (Sarei at 8949)'? that could possibly apply to facts alleged in this case —
pollution of inland rivers, which reached a territorial bay, with unspecified
consequences for the sea. Sarei v. Rio Tinto PLC, 221 F. Supp. 2d at 1162. The
record contains no basis for any international norm broad enough to capture the
alleged pollution of rivers flowing into PNG’s territorial waters; if there were, it
would also cover, for example, agricultural run-off. Nothing in UNCLOS, or in
the customary law of the sea, suggests the recognition of such a norm, nor could it
possibly surmount Sosa’s high bar for actionable norms.

Discussing the norms against racial discrimination, the majority quotes the
words “systematic racial discrimination” and “policies of racial discrimination” in
the complaint and cites the Foreign Relations Law Restatement as deeming them

violations of jus cogens norms. Sarei at 8962-63. But broad legal conclusions cast

> While a treaty may codify pre-existing customary norms, the “‘baseline’”
norms that the United Nations Convention on the Law of the Sea (UNCLOS)
codifies, Sarei at 8949 (quoting United States v. Alaska, 503 U.S. 569, 588 n.10
(1992)), deal with the geographical definition of territorial waters, not with land-
based pollution. Moreover, it is improper to use a treaty not ratified by the U.S.,
such as UNCLOS, as the basis for an ATS norm. Sosa, 542 U.S. at 728. And even
a well-subscribed treaty does not establish a customary norm, which must rest
instead on the actual practice of nations undertaken out of a sense of legal
obligation. Id. at 734-35.
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as allegations are not assumed to be true on a motion to dismiss. fleto v. Glock
Inc.,349 F.3d 1191, 1200 (9th Cir. 2003). Morecover, the Restatement 1s not a
primary source on customary international law, Arc Ecology v. U.S. Dep 't of Air
Force, 411 F.3d 1092, 1102 n.8 (9th Cir. 2005), and the jus cogens norm it
describes prohibits only systematic racial discrimination committed “by the
government of a state as official policy” — i.e., apartheld. Restatement (Third) of
Foreign Relations § 702, cmt. b (1987) (emphasis added). The allegations set out
in the complaint in this case, by contrast, challenge a private employer’s allegedly
disparate housing and wage scales based on distinctions between local and non-
local mine employees; the selection of the mine site and its effects on a specific
ethnic and cultural group; and the PNG government’s allegedly aggressive
response to the Bougainville crisis as having been motivated by racial animus.
Sarei v. Rio Tinto PLC, 221 F. Supp. 2d at 1154-55. This is not what the jus
cogens norm addresses. Restatement § 702, cmt. b (the involvement of
government officials in the alleged discrimination is not sufficient to establish the
“state action” required by international law).

The majority concludes that the claims arising from harm inflicted by the
PNG response to insurrection are cognizable against Rio Tinto -— as war crimes
and crimes against humanity that constitute jus cogens violations — without
referring to the allegations of the complaint. Sarei at 8949-50. Just as in Alperin,
the plaintiffs here do not allege that Rio Tinto committed the acts that injured
anyone during the war. Rio Tinto is alleged, instead, to be liable for instigating

and supporting the PNG government’s use of force to quell the secessionist
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rebellion on Bougainville. But no international norm prohibits the use of force in
response to a violent rebellion. Alperin, 410 F.3d at 560; Linder v. Portocarrero,
963 F.2d 332, 337 (11th Cir. 1992). And no international norm, or provision

of U.S. law, prohibits a corporate citizen from petitioning its government to take
action when its facilities and personnel are attacked. Cf. Arnoldv. IBM, 637 F.2d

1350, 1356 (9th Cir. 1981).

3. Practical Consequences Strongly Counsel Against
Recognizing a Cause of Action on These Allegations.

Sosa held that the determination of whether to recognize a common-law
cause of action under the ATS required “an element of judgment about the
practical consequences” of making that cause of action available to plaintiffs in
federal court. 542 U.S. at 732-33 & n.20. Here, the practical consequence of the
majority’s interpretation is to make every U.S. district court a permanent forum of
first resort for allegations about incidents anywhere in the world, based on general
language invoking norms against racial discrimination, war crimes, or
environmental pollution remotely connected to the high seas.

Further, it 1s a relevant practical consideration, weighing strongly against the
majority’s approach in this case, that “enforcement of an international norm by one
nation’s courts implies that other nations’ courts may do the same.” Id. at 761

(Breyer, J., concurring).
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B.  The Majority’s Analysis of the Act of State Doetrine Contradicts
Sosa’s Mandate."”

Sosa describes the act of state doctrine as supplying “judicial rules of
decision” in cases “of particular importance to foreign relations,” and having
épecial significance in ATS cases. 542 U.S. at 726-27. Under the act of state
doctrine, “the acts of foreign sovereigns taken within their own jurisdictions shall
be deemed valid” for purposes of deciding a case, W.S. Kirkpatrick & Co. v. Envtl.
Tectonics Corp., Int’l, 493 U.S. 400, 409 (1990); Sabbatino, 376 U.S. at 428.

Sosa made clear that while U.S. courts are accustomed to enforcing limits on
domestic governmental power, “it is quite another [thing]” to “claim a limit on the
power of foreign governments over their own citizens, and to hold that a foreign
government or its agent has transgressed those limits.” Sosa, 542 U.S. at 727.
Such an inquiry should be undertaken under the ATS, “if at all, with great
caution.” /d. at 728 (emphasis added).

Everything plaintiffs challenge occurred in PNG’s territory; and most was
done by or under the authority of the sovereign, Australia before independence and
then PNG. As noted above, although the complaint alleges violations of purported
international norms, the facts alleged in the complaint do not implicate norms that

could be actionable under the ATS. The majority errs in concluding that a plaintiff

"’ The majority wrongly concluded that Rio Tinto waived any challenge to
adverse findings on the act of state doctrine. Sarei at 8964 n.17. Rio Tinto won
dismissal of all claims based on the political question doctrine, and no cross-appeal
is necessary to challenge adverse findings as to an alternative basis for affirming
the judgment of dismissal, such as act of state. Rivero v. City & County of San
Francisco, 316 F.3d 857, 862 (9th Cir. 2002). The parties addressed act of state
fully in their briefs and at oral argument.
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can plead around the act of state doctrine by conclusory invocations of jus cogens
norms. Sarei at §362-63. The Ninth Circuit case cited for the proposition does not
so hold,'* and Sosa requires a rigorous analysis of whether the facts alleged would

violate an actionable norm. As argued above, that analysis was not done here.

CONCLUSION

For each of the foregoing reasons this case merits rehearing and en banc

review.
Respectfully submitted,

Dated: September 8, 2006 JAMES J. BROSNAHAN
JACK W. LONDEN
PETER J. STERN
MORRISON & FOERSTER LLP

By:

V Jack W. TZonden

Attorneys for Defendants-Appellees/
Cross-Appellants Rio Tinto plc and Rio
Tinto Limited

' Siderman de Blake v. Republic of Argentina, 965 F.2d 699, 707 (9th Cir.
1992), did not hold dismissal on act of state grounds is never appropriate for an
alleged jus cogens violation. It noted that international law does not consider a jus
cogens violation to be a sovereign act, but squarely held that it was still a sovereign
act for purposes of the Foreign Sovereign Immunities Act.
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INTEREST OF AMICUS CURIAE

Chevron Corporation is an integrated energy company, whose affiliates
and subsidiaries conduct business in approximately 180 countries. Its affiliates
and subsidiaries engage in every aspect of the oil and natural gas industry,
including exploration and production, refining, marketing and transportation.

Because of their worldwide operations, Chevron and its affiliates have a
strong interest in the proper interpretation of the Alien Tort Statute (“ATS”).
Suits under the ATS have proliferated in recent years, and numerous companies
with global operations, including Chevron, have been subject to claims that they
are vicariously or secondarily liable under the ATS for the conduct of foreign
governmental entities.

Chevron believes that the panel’s decision was mistaken in several
important respects, particularly in its ruling on vicarious liability under the ATS
and the scope of international law. Chevron urges the Court to grant rehearing
or rehearing en banc to correct these errors.

INTRODUCTION AND SUMMARY

Rehearing should be granted because the panel’s opinion decides
important issues of first impression in this Circuit regarding the scope of liability
under the ATS without the benefit of any briefing and in ways that directly
conflict with the Supreme Court’s decision in Sosa v. Alvarez-Machain, 542
U.S. 692 (2004). Among other things, the panel ruled, relving on “federal
common law,” that private corporations may be held vicariously liable under the

ATS for the alleged wrongful conduct of foreign governmental entities. Slip
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Op. at 8950. In Sosa, however, the Supreme Court specifically instructed courts
to look to international law (not domestic law) to determine such scope of
liability issues. 542 U.S. at 732 n.20 (directing courts to determine “whether
international law extends the scope of liability for a violation of a given norm to
the perpetrator being sued”) (emphasis added). The panel’s decision does not
address this controlling instruction from Sosa, and it nowhere analyzes whether
international law would extend liability to private parties for the alleged
violations of international law at issue here.

The issue of when a private corporation may be held vicariously or
secondarily liable under the ATS is one of far-reaching importance. It was one
of the principal issues in Doe I v. Unocal Corp., 395 F.3d 932 (9th Cir. 2002),
en banc reh’g ordered, 395 F.3d 978 (2003), vacated and dismissed, 403 F.3d
708 (2005)—and was the focus of this Court’s en banc consideration of that case
before the case settled. It is a principal issue—and has been extensively briefed
(including by the United States as amicus)—in at least two appeals now pending
in this Court. Corrie v. Caterpillar Inc., No. 05-36210; Mujica v. Qccidental
Petroleum Corp., Nos. 05-56056, 05-56175 & 05-56178 . In this case, however,
neither party raised or briefed the question of vicarious liability. Briefing was
instead devoted to the political question and other justiciability grounds upon
which the district court had ruled in dismissing this case.

In addition to being mistaken, the majority’s cursory disposition of this
important issue was also unnecessary to resolve this appeal. Contrary to the

panel’s assertion, the panel was not required to address the merits of plaintiffs’
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allegations as a jurisdictional prerequisite to deciding the justiciability issues
that were the subject of the parties’ briefing. The Court may resolve threshold
grounds for dismissal not going to the merits without first resolving
jurisdictional questions—and it may do so without regard to whether its decision
is to reverse, rather than affirm, the district court’s dismissal, as both the
Supreme Court and this Court have previously recognized.

Rehearing should be granted, and the opinion revised to delete the
discussion of vicarious liability as unnecessary, or to reconsider the issue and
follow the Supreme Court’s direction to look to international law rather than
federal common law. An issue of such broad importance should be decided on
the basis of full briefing, and in an appeal in which its resolution is necessary,
not in the truncated fashion it is addressed in the panel’s opinion.

For the same reasons, rehearing should also be granted on the Court’s
discussion of whether plaintiffs have alleged violations of international law
norms that satisty the standards of Sosa. As with vicarious liability, those issues
were not briefed and the Court did not need to reach them to resolve this appeal.
Moreover, the Court did not conduct the analysis required by Sosa and reached a
result inconsistent with Sosa, particularly as to plaintiffs’ allegations of racial

discrimination and violation of the United Nations Convention on the Law of the

Sea (“UNCLOS")."

: Although Chevron focuses in this brief on vicarious liability and

actionable international norms, it fully endorses Rio Tinto’s petition for
rehearing on each of the other issues that petition raises.

-3-
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ARGUMENT

I THE PANEL DID NOT NEED TO DECIDE, AND SHOULD
NOT HAVE REACHED, THE UNBRIEFED VICARIOUS
LIABILITY AND LAW OF NATIONS ISSUES.

The questions whether private persons may be held vicariously liable
under the ATS and whether the alleged international norms here satisfy Sosa
were not raised by either party and were not briefed. The issues presented on
appeal were limited to the propriety of the district court’s rulings on
justiciability (i.e., political question, act of state, international comity) and
exhaustion, and on the subsidiary question whether plaintiffs should have been
given leave to amend.

Despite the absence of any briefing, the panel concluded that it was
required to reach the underlying ATS issues because (in the panel’s view) they
go to the Court’s jurisdiction. Assuming that the issues are indeed jurisdictional,
however, the panel was not required to decide them as a prerequisite to resolving
the non-merits grounds upon which the district court dismissed the case. It is
certainly true that a court must decide whether it has subject matter jurisdiction
before it may decide the merits of a case. See Steel Co. v. Citizens for a Better
Environment, 523*U.S. 83, 94-95 (1998). But in Ruhrgas AG v. Marathon Oil
Co., 526 U.S. 574 (1999), the Supreme Court made clear that a court does not
violate that rule by addressing “threshold grounds” that do not go to the merits,
such as the political question and other justiciability grounds at issue here. Id. at
3835; see Tenet v. Doe, 544 U.S. 1, 6 n.4 (2005) (assuming jurisdiction in order

to decide whether complaint was categorically barred on threshold public policy
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grounds); Hwang Geum Joo v. Japan, 413 F.3d 45, 47-48 (D.C. Cir. 2005)
{assuming subject matter jurisdiction in order to resolve whether case presented
nonjusticiable political question).

The panel acknowledged this principle. Slip. Op. at 8948 n.3. But it
concluded that it was inapplicable here because the panel’s decision on
justiciability was to reverse, rather than affirm, the district court’s dismissal. Id.
This was mistaken. Ruhrgas did not hold that a court may address a non-merits
threshold ground only if its ruling on that ground will be to dismiss the case.
Any such helding would be circular: a court would not know whether it can
decide a threshold issue without first deciding that issue. Instead, the rationale
of Ruhrgas was that a court does not violate Article III limits on its law-making
power when it rules on “threshold grounds for denying audience to a case on the
merits.” 526 U.S. at 585. This rationale does not depend on which way the
court resolves the threshold ground. Either way, the court’s ruling is limited to
the threshold ground and not does reach the merits. Of course, if the threshold
ground for dismissal is denied, the subject matter jurisdiction question will have
to be resolved before any proceedings on the merits may occur. But such
resolution will be a prerequisite to deciding the merits, not to deciding the
threshold issue. And, when, as here, the case is on appeal from a dismissal, the
court of appeal need not itself resolve the jurisdictional issue (because it is not
itseif proceeding to resolve the merits), but may leave that issue for the district

court.
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Ellis v. Dyson, 421 U.S. 426 (1975), one of the cases on which Ruhrgas
relied, illustrates the point. In that case, the lower courts had dismissed the case
on Younger abstention grounds without deciding the jurisdictional question
whether an Article III case or controversy existed. The Supreme Court reversed
the Younger abstention ruling, just as the panel here reversed the district court’s
justiciability dismissal. But, unlike the panel here, the Supreme Court did not
conclude that its decision on abstention meant that it was required to resolve the
jurisdictional issue as a prerequisite to its ruling on abstention. Instead, the
Court left that jurisdictional issue for the lower courts to address on remand,
subject to later appellate review on a complete record.

Similarly, in Alperin v. Vatican Bank, 410 F.3d 532 (9th Cir. 2005), this
Court reversed in part the district court’s ruling that an ATS claim was barred by
the political question doctrine. The Court, however, did not rule on the viability
of the claim apart from the political question doctrine. Instead, the Court left it
for the district court to resolve on remand whether the plaintiffs “have correctly
invoked the [ATS] and other jurisdictional bases” for their claim. Id. at 541 n.4.

There is good reason for the panel to follow that course here. Because of
its mistaken View: the panel felt compelled to address important issues of far-
reaching consequence (not only to this case, but to numerous other cases under
the ATS) without the benefit of any briefing from either party. As we
demonstrate below, the panel’s resolution of the issues is irreconcilable with
Sosa. Rather than this Court attempting to resolve the issues at this point, we

believe the proper course is for the Court to delete that portion of its opinion as

-6 -
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unnecessary. Doing so would be consistent with the fact that, with the
justiciability ruling having been reversed, this case is in the same posture as any
other case in which a district court has denied a motion to dismiss on
jurisdictional grounds. The case can now proceed in the district court for that
court to consider the issue further if it chooses in light of Sosa and other
developments, and with the district court’s ruling preserved for this Court’s later
review.”

II. THE PANEL’S RULING ON VICARIOUS LIABILITY WAS
ERRONEQUS.

A.  The question of vicarious liability under the ATS is
governed by international law, not domestic law.

Sosa holds that international law, rather than domestic law, provides the
substantive law for ATS claims. The purpose of the ATS was to “enable[]
federal courts to hear claims in a very limited category defined by the law of
nations and recognized at common law.” 542 U.S. at 712 (emphasis added). In
other words, “the ATS gave the district courts ‘cognizance’ of certain causes of
action, and the term bespoke a grant of jurisdiction, not power to mold
substantive law.” Id. at 713 (emphasis added). Consistent with this

understanding, Sosa specifically instructed courts that international law governs

? As noted, Chevron supports Rio Tinto’s arguments that the panel’s

decision on justiciability was erroneous. Should rehearing be granted and the
Court affirm the dismissal on justiciability grounds, the discussion of the
underlying ATS issues should in that event be deleted from the Court’s opinion
as clearly unnecessary under Ruhrgas.
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whether “the scope of liability for a violation of a given norm [extends] to the
perpetrator being sued.” Id. at 732 n.20.

The panel’s decision is irreconcilable with Sosa. Rather than looking to
international law, the majority stated that courts should “draw on federal
common law” and cited to an ERISA decision that relied on the Restatement of
Agency to derive principles for imposing agency liability. Slip Op. at 8950.
The majority did not explain why such domestic law principles are relevant to
deciding liability under the ATS for violations of the “law of nations.” Nor did
it suggest that the “law of nations” embraces liability using domestic agency
principles.

The panel’s footnote suggestion that the law of nations “encompasse[s]
vicarious liability” (Slip Op. at 8950 n.5) does not solve the problem, but rather
exacerbates it. The footnote does not indicate that international law is
controlling on the issue, as Sosa dictates. Moreover, the purported international
authorities the majority cited do not address vicarious liability at all, but rather
refer only to aiding and abetting liability. As this Court has long recognized,
these species of liability are entirely distinct. State Farm Fire and Cas. Co. v.
Bomke, 849 F. 2d*1218, 1220 (9th Cir. 1988). And neither of the authorities the
majority cited supports imposing even aiding and abetting liability under

international law.’

3

The 1795 Attorney General opinion (1 Op. Att’y Gen. 57 (1795))
addressed a claim that American citizens had breached the United States’
neutrality in the war between England and France by aiding France. But this
was a claim for direct liability; there was no aiding and abetting liability because
(continued)

-
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Sosa’s requirement that issues of vicarious (or aiding and abetting)
liability under the ATS be governed by international law goes to the core of the
concerns Sosa addressed regarding federal court authority under the ATS. Sosa
mandates that courts use “great caution in adapting the law of nations to private
rights,” in part because of the “potential implications for the foreign relations of
the United States” and in part because courts have no “congressional mandate to
seek out and define new and debatable violations of the law of nations.”

542 U.S. at 727, 728. These concerns are not limited to defining what conduct
is prohibited but extend as well to determining who may be sued. When a
private entity is alleged to be secondarily or vicariously liable for the conduct of
a foreign government, that claim necessarily involves in the first instance
adjudicating the lawfulness of the foreign government’s conduct in that
government’s absence and without its cooperation. Additionally, the threat of
such liability may affect the willingness of private individuals to do business in
such countries. In part because of such concerns, the United States has strongly
opposed improper application of aiding and abetting and vicarious liability
theories in these cases in amicus briefs in cases pending in this Court and

elsewhere. See s;tpra, p. 2. These concerns are not addressed by the

the only violation of law at issue was that of the American citizens themselves.
The allegedly aided entity—France—was not a wrongdoer because it obviously
was not breaching any neutrality obligation of the United States.

The Act of April 30, 1790, ch. 9, § 10, | Stat. 114, also does not establish
any international law principle. It was a domestic statute enacted by Congress.
And it imposes criminal aiding and abetting liability—not civil liability of the
type being asserted here.

SF1-554727v2



indiscriminate application of legal principles that have been developed solely in
an unrelated domestic context without regard to any of the sensitivities that are
involved in context of the relations between nations.

B. International law does not recognize the theories of
secondary or vicarious liability suggested by the majority.

[f the panel had correctly looked to international law principles, it could
not have reached the conclusion it did regarding the availability of vicarious
liability in this case. Although the panel declined to decide the specific standard
that would ultimately govern (Slip Op. at 8951 n.6), it suggested that Rio Tinto
could be held liable for the government’s conduct on a theory that Rio Tinto
encouraged the conduct at issue and “exercised control” over the military
actions. Slip. Op. at 8950. But we are not aware of any authority under
international law—and the panel cites none—holding private persons liable for
the conduct of governmental entities based on such allegations. The panel cited
to the district court’s opinion below. But the district court rested its reasoning,
not on international law, but on domestic law principles. 221 F. Supp. 2d at
1142-49. For the reasons discussed above, such reliance was improper under

Sosa.t -

! Some courts, without discussing Sosa’s direction on this issue, have

continued to apply domestic law following Sosa to determine issues related to
whether liability extends to the defendant being sued. E.g., Aldana v. Del Monte
Fresh Produce, N.A., 416 F.3d 1242 (11th Cir. 2005). Other courts, however,
have correctly recognized that international law, not domestic law, governs such
issues. Doe v. Exxon Mobil Corp., 393 F. Supp. 2d 20, 26 (D.D.C. 2005).

-10 -
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To the extent the panel suggested that international law might impose
aiding and abetting liability in cases such as this, that suggestion likewise cannot
withstand scrutiny. While international law recognizes criminal aiding and
abetting liability in certain circumstances,’ there is no such recognition in
international law of civil aiding and abetting liability. Nor can criminal liability
be equated to civil liability, given the important safeguards of indictments,
prosecutorial discretion and a reasonable doubt standard available in the
criminal context that are lacking in civil cases. In addition, criminal aiding and
abetting liability is recognized only against natural persons, not against
corporations. In the negotiations leading to the formation of the International
Criminal Court (ICC), the international community specifically considered and
rejected a proposal to apply secondary criminal liability to corporations. See,
e.g., The Rome Statute of the International Criminal Court: A Commentary 778-
79 (Cassesse et al. eds., 2002). Extending these limited principles of criminal
aiding and abetting liability to civil cases such as this would be to engage in the
very creation of “new and debatable violations of the law of nations” that Sosa
prohibits. 542 U.S. at 728.

Moreover, ;ven in the criminal context, there is no international
consensus sufficient to satisfy Sosa’s “demanding standard of definition.”

542 U.S. at 738 n.30. Under the ICC Statute, an aider and abettor must have

5

See, e.g., Rome Statute of the International Criminal Court art. 25(3)
(“1CC Statute”); Statute of the International Criminal Tribunal of the Former

Yugoslavia art. 7(1) (“ICTY Statute”); Statute of the International Criminal
Tribunal for Rwanda art. 6(1) (“ICTR Statute”).

S11 -
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“the purpose of facilitating” the crime, but under the ICTY Statute the aider and
abetter need only have “knowledge that acts . . . assist the commission of the
specific crime.” Compare ICC Statute, art. 25(3)(c), with Prosecutor v.
Vasiljevic, ICTY-98-32-A, Judgment, § 102 (Feb. 25, 2004) (emphases added).
These disparate definitions, diverging on the central issue of the necessary mens

rea, belie the notion that a specific universal consensus sufficient to satisty Sosa

exists.’

III. THE PANEL ERRONEQUSLY RECOGNIZED CLAIMS
UNDER THE ATS BASED ON ALLEGED INTERNA-
TIONAL NORMS THAT DO NOT SATISFY SOSA’S
MINIMUM CRITERIA.

The panel also erred in its analysis of whether plaintiffs have asserted
underlying violations of international law that meet Sosa’s requirements. The
panel’s error was most evident in its ruling with respect to plamntiffs’ claim for
violation of the UNCLOS for allegedly causing water pollution in the course of
mining operations that ended in 1989. The panel reasoned that the UNCLOS
represents “customary international law” because it has been ratified by 149
nations. Slip. Op. at 8949. But the UNCLOS did not receive the Sixty

signatures required to enter into force until 1994, five years after Rio Tinto

6 The majority’s assertion that it can decide that some form of secondary or

vicarious liability can exist under the ATS without deciding “what standard
must govern such determinations of liability” (Slip Op. at 8951 n.6) is itself
inconsistent with Sosa. Without resolving the governing standard, there is no
way to say that the standard has the specificity and definitiveness Sosa requires.

_12 -
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ceased operations. UNCLOS art. 308." Moreover, PNG did not ratify the
UNCLOS until 1997, and the United States still has not ratified it.*

The panel cites United States v. Alaska, 503 U.S. 569, 588 n.10 (1992), as
support for its holding that the UNCLOS “baseline” environmental provisions
constitute customary international law. Slip Op. at 8949. This was a misreading
of that decision. Alaska was not using “baseline” in the sense of “basic” or
“fundamental” as the panel’s opinion suggests, but rather as a term of art
meaning “[t]he line that divides the land from the sea, by which the extent of a
state’s coastal jurisdiction is measured.” Black’s Law Dictionary 160 (8th Ed.
2004); see UNCLOS art. 2 (“Every State has the right to establish the breadth of
its territorial sea up to a limit not exceeding 12 nautical miles, measured from
baselines determined in accordance with this Convention.”). The UNCLOS
contains detailed rules for drawing baselines that have been recognized as
customary international law. See, e.g. UNCLOS Arts. 5-10, 13.° The claim in
this case, however, is not based on these provisions, but rather on Article 207,
which obliges States to take “measures” and adopt laws to reduce pollution,

“taking into account characteristic regional features, the economic capacity of

-

! See http://www.un.org/Depts/los/convention_agreements/convention

agreements.htm
B Id.

9

See, e.g., Proclamation No. 5928, 54 Fed. Reg. 777 (Dec. 27, 1988)
(declaring United States territorial sea extending 12 nautical miles from the
United States baselines).

- 13 -
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developing States and their need for economic development.”'” The panel cites
no authority suggesting that this obligation represents customary international
law. In fact, this Court has recognized that there is serious doubt as to the
customary status of the UNCLOS environmental provisions. See ARC Ecology
v. U.S. Dept. of Air Force, 411 F.3d 1092, 1102 & n.8 (9th Cir. 2005) (noting
“that “it is uncertain” whether the Restatement (Third) For. Rel. § 601, which is
substantially identical to UNCLOS art. 207, “provide[s] accurate statements of
international law™); see also Peter Malanczuk, Akehurst’s Modern Introduction
to International Law 242, 245 (Tth rev. ed. 1997) (the UNCLOS environmental
provisions “only provide[] for general principles,” and “customary international
law dealing with the environment is at best rudimentary”). In short, the
UNCLOS environmental rules do not constitute universally accepted
international law, and they certainly did not in 1989.

Further, even if Article 207 represented customary international law, it
still would be too vague to satisfy Sosa’s “clear definition” requirement. 542
U.S. at 733 n.21. There are no recognized standards by which United States
courts can evaluate, among other things, whether a foreign nation properly
balances the value of environmental protection against its need for economic
development. See also UNCLOS art. 193 (*States have the sovereign right to

exploit their natural resources pursuant to their environmental policies and in

10

See Sarei, 211 F. Supp. 2d at 1161 (quoting UNCLOS art. 207). The
UNCLOS can be found at http://www.un.org/Depts/los/convention agreements/
convention_overview_convention.htm.
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accordance with their duty to protect and preserve the marine environment.”),
Beanal v. Freeport-McMoran, Inc., 197 F.3d 161, 167 (5th Cir. 1999) (“federal
courts should exercise extreme caution when adjudicating environmental claims
under international law to insure that environmental policies of the United States
do not displace environmental policies of other governments™)

Finally, the UNCLOS does not provide any basis for imposing personal
liability. In general, the UNCLOS applies only to the “State parties” to the
convention. See UNCLOS “Preamble” & art. 2(2)(1). In particular, Article 207
only imposes an obligation on States to “adopt laws and regulations . . . [and]
take other measures” to reduce pollution. It makes no sense to hold a private
citizen liable because a foreign nation failed to enact sufficiently stringent
environmental laws.""

Similarly, the panel erroneously recognized a claim under the ATS for
racial discrimination based on plaintiffs’ allegations that Rio Tinto paid native
workers less than imported expatriate workers. Slip Op. at 8949. The only
international law source the panel cited for this holding is the Restatement
(Third) of Foreign Relations. Id. at 8962-63. But, “[h]Jowever respectable the

Restatement may be, it is not a primary source of authority upon which, standing

' Treating the UNCLOS as creating norms enforceable in federal court is

also inconsistent with the fact that the UNCLOS includes a specific
jurisdictional article mandating that claims for violation of the UNCLOS be
settled by international or arbitral tribunals specified in the UNCLOS itself.
UNCLOS arts. 287-88, 297(1)(¢c); see also UNCLOS art. 295 (requiring prior
exhaustion of local remedies where required by international law).

- 15 -
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alone, courts may rely for propositions of customary international law.” ARC
Ecology, 411 F.3d at 1102 n.8 (internal quotation marks omitted); Sosa, 542
U.S. at 737 (“the Restatement’s limits are only the beginning of the enquiry”).
Moreover, the panel does not address the fact that the Restatement applies only
to “systematic racial discrimination” by a “state.” Restatement, § 702; see also
id. cmt i (“Racial discrimination is a violation of customary iaw when it is
practiced systematically as a matter of state policy, e.g., apartheid in the
Republic of South Africa.”). Finally, while the United States is a party to the
International Convention on the Elimination of All Forms of Racial
Discrimination, it ratified this convention on the express understanding that it
was not self-executing. 140 Cong. Rec. $7634-02 (1994). Sosa held that ATS
claims cannot be founded on non-self-executing treaties. 542 U.S. at 735. In
short, the panel did not cite, and we are not aware of, any evidence establishing
an international norm prohibiting racial discrimination on which an ATS claim

can be based in this case.
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Amicus curiae The National Foreign Trade Council (“NFTC”) respectfully
submits this brief in support of the petition for rehearing and rehearing en banc
(“Petition”) filed by Defendants/Appellees/Cross-Appellants Rio Tinto ple, ef al.
(“Defendants”).

INTEREST OF AMICUS CURIAE

The NFTC is the premier business organization advocating a rules-based
world economy. Founded in 1914, the NFTC and its affiliates now serve more
than 300 member companies. The NFTC regularly represents the legal and policy
interests of its members in matters of national importance, and is frequently
involved in litigation conceming international commerce and foreign policy.

The amicus and its members have a vital interest in the issues raised by the
Petition. Over the past decade, numerous U.S. and international companies have
been sued under the Alien Tort Statute, 28 U.S.C. § 1350 (“ATS”), in cases
stemming from their investments and operations outside the U.S. While some
companies are alleged to have committed violations of the law of nations directly,
more often plaintiffs have treated companies as surrogates for foreign governments
— alleging that companies’ overseaé investments aided and abetted or otherwise
facilitated human rights abuses by those governments. Not only do these lawsuits
strain relations be‘;ween the U.S. and the foreign governments thus targeted, but

they discourage foreign investment. Because of the critical importance of these



issues to its member companies, amicus has a strong interest in assisting the Court
in its consideration of the issues raised by the panel opinion in this case.

ARGUMENT

I Lower Courts Urgently Need Clear Guidance Regarding the Threshold
Legal Standards That Govern ATS Cases

The panel majority addressed four key threshold legal issues that frequently
arise on motions fo dismiss in ATS cases: whether aliens must exhaust domestic
remedies before filing suit in a U.S. court, as they must under the Torture Victim
Protection Act, 28 U.S.C. § 1350 note (“TVPA”); whether a corporation may be
held vicariously liable for a violation of international law; and the extent to which
the political question and act of state doctrines permit courts to sit in judgment of
disputes involving a foreign government’s actions. As set forth below, NFTC
respectfully submits that the panel’s disposition of each of these issues conflicts
with Supreme Court and Ninth Circuit authority and that these conflicts alone
justify a grant of rehearing en banc. See infra at 4-15.

En banc review is warranted for the further reason that clear and correct
guidance now regarding these ATS issues is uniquely important. Numerous ATS
cases are pending in this Court and in the lower courts. See, e.g., Galvis Mujica v.
Occidental Petroleum Corp., C.A. Nos. 05-56056 & 05-56175 (9th Cir.); Corrie v.
Caterpillar, Inc., C.A. No. 05-36210 (9th Cir.); Bauman v. DaimlerChrysler AG,

No. C-04-00194-RMW (N.D. Cal.); Bowoto v. Chevron Corp., No. C-99-02506-SI

S0



(N.D. Cal.); Doe v. Nestle, S.A., No. CV-05-5133-SVW (C.D. Cal.); Mamallacta
Shiguago v. Occidental Petroleum Corp., No. CV-06-4982-SJO (C.D. Cal.).

A district court’s decision on a defendant’s motion to dismiss in an ATS
action carries much more significance than in other contexts. If the lawsuit
erroneously proceeds past the pleading stage, all of the potential adverse foreign
policy implications of having district judges sitting as ad hoc referees of
international affairs — the very implications identified by the Supreme Court in
Sosa v. Alvarez-Machain, 542 U.S. 692, 727-28 (2004) — will be realized.
Moreover, very substantial costs will be imposed on the defendants: these suits’
allegations inevitably turn on events occurring in the furthest corners of the
developing world (e.g., Papua New Guinea, Indonesia, Ivory Coast, and Ecuador),
and discovery undoubtedly will be extraordinarily burdensome and expensive.
Doe v. Nestle, S.A., for example, involves claims arising in Cote d’Ivoire, a country
only now emerging from a civil war that could well reignite. See BBC News,
Timeline: Ivory Coast, Sept. 6, 2006, at http://news.bbc.co.uk/2/hi/africa/country
_profiles/1043106.stm. And because the legal and political cultures of these
various countries are very different from ours, it is uncertain whether any party
actually will be able to obtain the evidence needed to adjudicate the claims fairly.

Moreover, if permitted to stand, the panel’s decision threatens to invite a

further proliferation of ATS actions, given the large number of U.S. corporations




engaged in commerce in many countries in which human rights abuses may occur.
The inevitable result would be to deter active engagement with and investment in
the developing world. In re South African Apartheid Litigation, 346 F. Supp. 2d
538, 554 (S.D.N.Y. 2004), appeal pending, No. 05-2141 (2d Cir.).

For these reasons, it is important for this Court to give lower courts accurate
guidance on threshold ATS issues now — before erroneous rulings open the door
to illegitimate claims and the resulting harm to U.S. foreign policy interests and

international commerce.

II. The Panel Majority’s Rulings Conflict With Binding Authority

A. The Panel Majority’s Holding That Exhaustion Is Not Required
Under the ATS Conflicts with Supreme Court Precedent

In rejecting Defendants’ assertion that the action should have been dismissed
for Plaintiffs’ failure to exhaust domestic remedies, the panel majority held that,
because the ATS (unlike tine TVPA) does not contain any language explicitly
requiring exhaustion, slip op. at 8972-79, courts may not read into the ATS what
Congress presumably chose to leave out, id. at 8973 (stating that “the absence of
explicit exhaustion language in the [ATS]” may have been “purposeful”). The
panel’s reasoning and result cannot be squared with the Supreme Court’s
controlling decision in Sosa v. Alvarez-Machain.

The panel’s reliance on congressional silence might have had force under

this Circuit’s pre-Sosa case law, which had held that “the [ATS] not only provides



federal courts with subject matter jurisdiction, but also creates a cause of action
for an alleged violation of the law of nations.” Alvarez-Machain v. United States,
331 F.3d 604, 612 (9th Cir. 2003) (en banc) (emphasis added). Sosa, however,
unanimously rejected this view, holding instead that “the ATS is a jurisdictional
statute creating no new causes of action” and that, to the extent any cause of action
may be enforced under this jurisdictional grant, “federal common law” must
supply it. 542 U.S. at 724, 732. Because the ATS does not itself create a cause of
action, the omission of an explicit exhaustion requirement has no significance:
Congress, in enacting the ATS, did not undertake to dgﬁne the contours of a cause
of action, and thus its silence on the exhaustion point (or any other such point)
cannot be read as having settled a question Congress did not address. See Musick,
Peeler & Garrett v. Employers’ Ins. of Wausau, 508 U.S. 286, 291 (1993) (because
the “private right of action under Rule 10b-5 was implied by the Judiciary,” it
“would be futile to ask whether the 1934 Congress also displayed a clear intent to
create a contribution right collateral to the remedy”).

Accordingly, whether exhaustion is required here cannot be resolved by the
text or legislative history of the ATS, but instead must be evaluated as a matter of
federal common law, “gauged against the current state of international law.” Sosa,
542 U.S. at 733. For several reasons, application of that controlling standard leads

inescapably to the view that exhaustion is required.



First, as Judge Bybee concluded (slip op. at 9005), the requirement that
«“ocal remedies must be exhausted’” is a “‘well-established rule of customary
international law’” (quoting Switzerland v. U.S. (Interhandel), 1959 1.C.J. Rep. 6,
27), and it would be anomalous to create a federal cause of action that seeks to
“enforce” one “international norm” by flouting another. Sosa, 542 U.S. at 729.
The panel’s decision cannot be squared with this principle. See also id. at 733 n.21
(favorably commenting that the Court “would certainly consider this [exhaustion]
requirement in an appropriate case”)..

Second, exhaustion is required under established principles governing
judicially created private rights of action. By holding that the ATS “is a
jurisdictional statute” only, and that any cause of action must come from federal
common law, 542 U.S. at 724, Sosa invokes the well-established body of

| principles governing the judicial creation of private rights of action. One of the
most important such principles is that courts must respect and defer to the policy
judgments that Congress has made in the relevant area of law. Sosa, 542 U.S. at
726-27. Hence, in fashioning a judicially created private right of action, courts
must be guided by the policy judgments Congress has made in creating analogous

“express causes of action.” Central Bank of Denver v. First Interstate Bank of

! See also Enahoro v. Abubakar, 408 F.3d 877, 886 (7th Cir. 2005); id. at 890 n.6
(Cudahy, J., dissenting) (collecting authorities); S. Rep. No. 249, 102d Cong,, 1st
Sess. 10 (1991) (the TVPA’s express exhaustion requirement reflects “general
principles of international law”).



Denver, 511 U.S. 164, 178 (1994). This rule of restraint has special force here,
given that the ATS’s federal common law authority must be exercised, “if at all,
with great caution” in light of the “risks of adverse foreign policy consequences.”
Sosa, 542 U.S. at 728.

These principles compel the conclusion that any federal common law cause
of action under the ATS should be modeled after the express cause of action
embodied in the TVPA, which this Circuit already has held is the “appropriate
vehicle for interstitial lawmaking” for the ATS, Papa v. United States, 281 F.3d
1004, 1011-12 (9th Cir. 2002). Cf. Enahoro, 408 F.3d at 885-86 (emphasizing the
importance, post-Sosa, of respecting policy judgments Congress made in crafting
the TVPA); id. at 890 (Cudahy, I, dissenting).” |

Third, contrary to the majority’s suggestion (slip op. at 8981), an exhaustion
requirement follows directly from Sosa’s admonition that federal common law
authority in this area must be exercised, “if at all, with great caution.” 342 U.S. at
728. One of the major reasons for such caution is that federal judicial efforts to
adjudicate the conduct of foreign governments on their own soil inevitably would

risk “adverse foreign policy consequences.” I/d. By affording the foreign state “an

? The panel erred in distinguishing Papa (slip op. at 8980 n.28) on the ground that
the TVPA supposedly provides guidance only in shaping procedural requirements
that in fact exist (not in answering whether they should exist). Under Central Bank
and the principles set forth above, the existence of the TVPA as an analogous
express cause of action does “answer the antecedent question of whether
exhaustion should be imported” into the ATS. 7d.
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opportunity to redress [the matter] by its own means, within the framework of its
own domestic legal system,” Swiréerland v. U.S., 1959 .C.J. Rep. at 27, an
exhaustion requirement serves to eliminate avoidable foreign policy conflicts
between the U.S. and foreign nations. Cf. Coleman v. Thompson, 501 U.S. 722,
731 (1991) (exhaustion reciuirement in federal habeas corpus law rests on
principles of comity and avoidance of conflict).

B. The Majority’s Discussion of “Vicarious Liability” Was

Unnecessary, Unwarranted, and Contrary to Controlling
Authority

One of the most extraordinary aspects of the panel opinion in this case is that
the majority sua sponte reached out to address the issue of “vicarious liability”
under the ATS, even though none of the parties had raised or even briefed the
issue. The majority’s only justification for doing so was that it had to determine its
own subject-matter jurisdiction, slip op. at 8947-50, but, in fact, the panel did not
need to reach the issue to make a jurisdictional determination; there were
compelling reasons not to reach it; and the majority’s dicta concerning vicarious
liability is at odds with Supreme Court precedent.

The majority’s conclusion that it had to address these issues in order to
assure itself of its jurisdiction is plainly wrong. Under the Supreme Court’s recent
decision in Arbaugh v. Y&H Corp., 126 S. Ct. 1235, 1245 (2006), a particular

Jimitation on a cause of action will not be deemed to have jurisdictional



significance unless Congress has explicitly stated that the factor is jurisdictional.
As explained above, Congress did not create any cause of action under the ATS,
and the various substantive limitations that the Sosa Court imposed in its role as
the ultimate expositor of federal common law are therefore not jurisdictional. The
ATS, by its terms, only requires an alien, a tort, and a violation of international
law, 28 U.S.C. § 1350; In re Estate of Ferdinand E. Marcos Human Rights

Litigation, 978 F.2d 493, 499 (9th Cir. 1992), and under Arbaugh the panel did not

1139

need to go further to satisfy itself of its jurisdiction.3 Beyond that, “‘a motion to

dismiss for lack of subject matter jurisdiction rather than for failure to state a claim
is proper only when the allegations of the complaint are frivolous.”” Safe Air for
Everyone v. Meyer, 373 F.3d 1035, 1040 (Sth Cir. 2004) (citation omitted).
Plaintiffs’ non-frivolous invocation of the still-extant federal common law
authority under the ATS was sufficient to satisfy jurisdictional concerns. Bell v.
Hood, 327 U.S. 678, 682-83 (1946).

There also were compelling reasons not to address the issue of vicarious
liability: the question was neither presented nor briefed by the parties here, as the

majority opinion explicitly acknowledged. Slip op. at 8947. The panel’s action in

3 Moreover, although 28 U.S.C. § 1331 (unlike § 1350) does not itself carry with it
an opportunity to develop federal common law, Sosa, 542 U.S. at 731 n. 19, the
panel wholly failed to consider whether the federal common law authority
recognized in Sosa nonetheless would not now also fit within the broader federal-
question'jurisdictional grant of § 1331 (which did not exist when the ATS was
enacted). Cf. 542 U.S. at 745 n.* (Scalia, J., concurring in the judgment).
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reaching out to address this important issue without the benefit of sufficient
briefing was wrong.

The panel’s unnecessary discussion of the issue also was incorrect, both as a
matter of federal common law and as a matter of international law. The Supreme
Court has squarely held that federal law does not permit courts to create or infer
secondary liability absent explicit congressional authorization. See Central Bank,
511 U.S. at 181-82. Accordingly, courts relying upon Sosa’s highly “restrained”
federal common law authority, 542 U.S. at 725, cannot create or impose such
liability. The majority’s citation (slip op. at 8950) of a single, out-of-circuit, non-
ATS case applying agency principles in an entirely different context cannot
undermine this controlling Supreme Court authority.

Moreover, Sosa held that a federal common law action under the ATS may
only be recognized where the claim rests on an international law norm with the
same sort of “definite content and acceptance” among civilized nations as “the
historical paradigms” of piracy, assaults on ambassadors, and violations of safe
conducts that were “familiar when § 1350 was enacted” in 1789, 542 U.S. at 7321

This “demanding standard of definition,” id. at 738 n.30, applies not only to the

* This requirement must be met “to raise even the possibility of a private cause of
action.” 542 U.S. at 738 n.30. Even where this standard is satisfied, no private
cause of action may be recognized where “the practical consequences of making
that cause available to litigants in the federal courts” counsel against doing so. /d.

at 732-33.
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underlying substantive norm, but also to the question “whether international law
extends the scope of liability for a violation of a given norm fo the perpetrator
being sued, if the defendant is a private actor such as a corporation or individual,”
id. at 732 n.20 (emphasis added). The majority here failed to consider whether
there is a universal and well-defined international law norm in favor of corporate
vicarious liability here. As Defendants explain, there is not. See Petition 15.
Indeed, the one point for which there is a consensus is that international law
generally does not impose vicarious liability on corporate entities. See, e.g.,
Statute of the International Criminal Tribunal for the former Yugoslavia, art. 6, 32
I.L.M. 1192, 1194 (1993, updated 2004); Statute of the International Criminal
Tribunal for Rwanda, art. 5, 33 1.L.M. 1602, 1604 (1994); accord Charter of the
International Military Tribunal at Nuremberg, art. 6, 82 U.N.T.S. 279 (1945)
(describing “crimes ... for which there shall be individual responsibility”)
(emphasis added). In drafting the Rome Statute to establish the International

Criminal Court, the international community recently explicitly considered -— and

> The majority’s contrary assertion that “violations of the law of nations have
always encompassed vicarious liability” is based on two inapposite citations. Slip
op. at 8950 n.5. The opinion of Attorney General Bradford in Breach of
Neutrality, 1 Op. Att’y Gen. 57 (1795), does not address civil secondary liability at
all; rather, the opinion merely states that certain U.S. citizens, by assisting France
in its (lawful) hostilities against England, had directly violated international law by
breaching the U.S.’s “state of neutrality.” Id. at 58-59. The 1790 statute making it
a federal crime to aid and abet piracy would seem, if anything, to confirm that,
without statutory authorization, vicarious liability should not be inferred.
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declined to recognize — corporate liability. See Draft Statute for the International
Criminal Court, art. 23, at p.49 & n.3, UN. Doc. A/Conf. 183/2/Add.1 (1998)
(available at http://www.un.org/law/n9810105.pdf); United Nations Diplomatic
Conference of Plenipotentiaries on the Establishment of an International Criminal
Court at 133-36, 7 32-66, U.N. Doc. A/Conf. 183/13 (Vol. IT) (1998) (available ;t
http://www.un.orgflaw/icc/rome/proceedings/E/Rome%ZOProceedings_v?._e.pdf);
id. at 275, § 10 (noting deletion of corporate liability).°

C. The Majority’s Political Question Analysis Creates An Intra-
Circuit Conflict With Alperin

The majority’s holding (slip op. at 8951-60) that Plaintiffs’ claims did not
present political questions under Baker v. Carr, 369 U.S. 186 (1962), is incorrect
and conflicts with 4lperin v. Vatican Bank, 410 F.3d 532 (9th Cir. 2005).

In Alperin, this Court held that war-crimes claims based on allegations of
“assistance to the war objectives” of a government were nonjusticiable. 410 F.3d
at 548. Although Alperin supported the district court’s application of the political
question doctrine here, the majority purported to limit A/perin to its facts: “Iwe]
read its holding to apply only to the narrower category of war crimes committed by

enemies of the United States.” Slip op. at 8959 (emphasis added). The majority

® The majority’s application of Sosa’s “demanding standard of definition,” 542
U.S. at 738 n.30, is problematic in other respects as well. Sosa repeatedly states
that the courts here must defer to the judgments of the political branches, 542 U.S.
at 728, 731, 734-35, and yet the majority still recognized an ATS claim based on a
treaty the U.S. has refused to ratify (UNCLOS). See slip op. at 8949.
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argued that this crabbed reading of 4/perin was necessary to avoid conflicting with
the out-of-circuit decision in Kadic v. Karadzic, 70 F.3d 232 (2d Cir. 1995)
(upholding the justiciability of certain war-crimes claims against a Serbian officer
during the Balkans conflict), but that is wrong. Rather than relying upon an
inappropriate (and inherently political) distinction between “friendly” and “enemy”
regimes, Alperin itself correctly distinguished Kadic on the grounds that the U.S.
had affirmatively endorsed the Kadic suit and on the fact that Kadic focused on
“the acts of a single individual during a localized conflict,” not an attempt to
“assign[] fault for actibns taken by a foreign regime” during the overall conduct of
war. Alperin, 410 F.3d at 562. Had the majority applied A/perin’s grounds for
distinguishing Kadic (as it should have), the judgment here should have been
affirmed: the U.S. Aas objected to this suit and Plaintiffs seek to hold Defendants
liable, not for the discrete actions of a “single individual,” but rather for Papua
New Guinea’s entire course of conduct during a 10-year civil war. These
“retroactive political judgmentfs] as to the conduct of war” are, “by nature,
political questions.” Alperin, 410 F.3d at 548.

The majority’s decision also disregards Sosa’s admonition that “federal
courts should give serious weight to the Executive Branch’s view of the case’s

impact on foreign policy.” 542 U.S. at 733 n.21. Although the majority

acknowledged Sosa’s cautionary language (slip op. at 8955), it failed to give the
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requisite deference to the U.S.’s official view that adjudicating these claims
«“would risk a potentially serious adverse impact ... on the conduct of our foreign
relations,”” slip op. at 8956, and it failed to explain how this suit could possibly be
adjudicated in a manner that would avoid these substantial foreign-affairs
concerns. The majority’s disregard of the Executive’s views is inconsistent with
Sosa’s express “policy of case-specific deference to the political branches” in ATS
lawsuits. 542 U.S. at 733 n.21 (emphasis added); see also Republic of Austria v.

Altmann, 541 U.S. 677, 702 (2004).

D. The Majority’s “Act of State” Holding Misconstrues That
Doctrine in Conflict With Supreme Court Precedent

The majority also seriously misconstrued the act of state doctrine, which
generally precludes U.S. courts from judging the validity of a foreign sovereign’s
official acts within its own territory. W.S. Kirkpatrick & Co. v. Environmental
Tectonics Corp., 493 U.S. 400, 405 (1990).

The majority concluded that the state-practiced racial discrimination
challenged by Plaintiffs did not satisfy the act of state doctrine’s threshold
requirement that the challenged conduct be “official,” because “‘[i]nternational law
does not recognize an act that violates jus cogens as a sovereign act.”” Slip op. at
8962-63 (quoting Siderman de Blake v. Republic of Argentina, 965 F.2d 699, 718
(9th Cir. 1992)). The majority’s out-of-context quotation from Siderman is

inapposite because (1) the quote appears to be a summary of the plaintiff’s
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description of (2) customary international law (3) concerning foreign sovereign
immunity. 965 F.2d at 718. Indeed, Siderman did not address the merits of the act
of state doctrine, and it therefore provides no support for the majority’s holding.

The panel’s act-of-state analysis also ignores Supreme Court precedent by
incorrectly confusing one of the discretionary factors the Court has identified for
declining to apply the doctrine with the threshold requirement that the act be
“official.” See Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 428 (1964)
(identifying the degree of consensus surrounding a norm as a case-specific factor
for declining to apply the act of state doctrine, notwithstanding its technical
availability); see also W.S. Kirkpatrick, 493 U.S. at 409 (reaffirming the distinction
between the threshold requirements of the doctrine and the discretionary factors for
declining to apply it).

CONCLUSION

Amicus respectfully requests that the petition for rehearing and rehearing en

banc be granted.
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IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Nos. 02-56256, 02-56390

ALEXIS HOLYWEEK SARE], et al.,
Plaintiffs-Appellants,
v.

RIO TINTO, PLC, et al.

Defendants-Appellees,

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE
SUPPORTING PANEL REHEARING OR REHEARING EN BANC

INTERESTS OF THE UNITED STATES
Pursuant to this Court’s order of September 15, 2006, the United States files

this amicus brief in support of Rio Tinto’s petition for panel rehearing and for

rehearing en banc.



Plaintiffs in this case, current and former residents of Bougainville, Papua New
Guinea, brought suit against the corporate parent companies of a mine located in
Bougainville, asserting claims under the Alien Tort Statute (ATS), 28 U.S.C. § 1350.
The United States has a significant interest in the proper construction and application
of the ATS. As the Supreme Court recently acknowledged, the federal courts’
recognition of claims under the ATS can have significant implications for the United
States’ foreign relations. Sosa v. Alvarez-Machain, 542 U.S. 692, 727 (2004).

This is the first case since Sosa in which this Court has considered the types of
claims that may be asserted as a matter of federal common law under the ATS. The
panel majority considered that issue, however, even though no party had raised it and
without any briefing by the parties regarding the proper application of Sosa. In this
context, the panel simply held that Sosa changed nothing and that all of plaintiffs’
international law claims upheld by the district court were cognizable as a matter of
federal common law. The panel went further and opined on the availability of
vicarious liability for these claims. Again, the panel reached its conclusion although
the issue was not raised or briefed by the parties.

In recognizing “vicarious” liability the panel did not differentiate. among
accomplice liability, aiding and abetting liability, and other forms of secondary

liability. These issues are of great importance and a holding recognizing such



secondary liability vastly increases the scope of the common law claims to be heard
under the ATS. Notably, the availability of aiding and abetting liability has been at
issue before this Court sitting en banc, but, because the parties settled, the Court
dismissed the case before argument. See Doe Iv. Unocal Corp., 395 F.3d 932, 949--50
(9th Cir. 2002) (panel opinion); 395 F.3d 978 (9th Cir. 2003) (order vacating panel
opinion); 403 F.3d 708 (9th Cir. 2005) (order dismissing case). The issue is fully
briefed in two cases pending before the Court. See Corrie . Caterpillar, Inc., No.
05-36210 (9th Cir.); Mujica v. Occidental Petrolewum Corp., No. 05-56175 (9th Cir.).
The panel majority, however, improperly addressed this important issue without any
briefing, and in a single paragraph. In doing so, the majority significantly erred, and
its decision threatens to limit the discretion of subsequent panels of this Court to
consider the question of secondary liability in cases that fully brief the jssue.

In this amicus brief, the United States explains that the panel should not have
reached out to decide the validity of plaintiffs’ claims. We further demonstrate that
the majority’s evaluation of the claims does not comport with the requirements of
Sosa. Finally, we join Rio Tinto’s call for en banc consideration of the issue whether

exhaustion of local remedies is a prerequisite to suit under the ATS.!

' The United States expresses no views on the validity of any aspect of the
Court’s decision not discussed in this brief.
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ARGUMENT
I. THECOURTNEEDNOTHAVEREACHED THE VALIDITY OF

PLAINTIFFS’ CLAIMS, AND THE COURT’S RESOLUTION OF

THAT ISSUE IS INCONSISTENT WITH SOSA.

A. The Validity of Plaintiffs’ Claims Does Not Affect the

Courts’ Subject Matter Jurisdiction Under the Alien
Tort Statute.

Although “[n]either party has expressly appealed” the district court’s
determination that plaintiffs’ claims are valid under the ATS, the panel majority
considered the issue, because it believed that the validity of the claims has some
bearing on the courts’ subject matter jurisdiction. Slip Op. 8947. But because the
courts’ jurisdiction does not turn on the validity of plaintiffs’ claims, the majority need
not have addressed the issue, and should not have addressed it without briefing from
the parties.

“[T]t is well settled that the failure to state a proper cause of action calls for a
judgment on the merits and not for a dismissal for want of jurisdiction.” Bell v. Hood,
327U.S. 678, 682 (1946). Failure to state a claim does not generally affect a court’s
subject matter jurisdiction (see Arbaugh v. Y&H Corp., 126 S. Ct. 1235, 124245
(2006)), unless the claim is so “plainly unsubstantial” that it falls outside of the

statutory grant of jurisdiction (Ex parte Poresky, 290 U.S. 30, 32 (1933)). In Sosa, the

Supreme Court recognized that federal courts have “residual common law discretion”



to recognize a “narrow class” of federal common law claims based on international
norms that could be asserted under the ATS. 542 U.S. at 738, 730. Because plaintiffs
claims are not “plainly unsubstantial,” the validity of those claims has no bearing on
the district court’s subject matter jurisdiction.

Accordingly, it was error for the panel to address the validity of plaintiffs’
claims, where the appellee had not raised the issue on appeal. And, certainly, the
Court should not have reached this important issue without full briefing by the parties.
See Galvan v. Alaska Dept. of Corrections, 397 F.3d 1198, 1204 (9th Cir. 2005).

B.  The Majority Fundamentally Misconstrued Sosa as Affirming

this Court’s Prior Standard for Recognizing Claims under the
ATS.

Here, briefing waé critical, because this is the first time that this Court
addressed how to apply the Supreme Court’s Sosa decision. Before Sosa, this Court
had held that the ATS “not only provides for federal jurisdiction, but also creates a
cause of action for an alleged violation of the law of nations.” Alvarez-Machain v.
United States, 331 F.3d 604, 612 (9th Cir. 2003) (en banc), rev'd sub nom Sosa .
Alvarez-Machain, 542 U.S. 692 (2004). The Supreme Court rejected that view,
holding instead that the ATS is “in terms only jurisdictional.” Sosa, 542 U.S. at 712.

Although the ATS does not provide a cause of action, the Supreme Court

explained that, in enacting the ATS in 1789, Congress intende_d to “enable[] federal



courts to hear claims in a very limited category defined by the law of nations and

i

recognized at common law.” Ibid. Congress likely had in mind three historic
paradigms: “violations of safe conducts, infringement of the rights of ambassadors,
and piracy.” Id. at 715. But the Supreme Court held that federal courts may have
“restrained” discretion to recognize, as a matter of federal common law, ATS claims
based on “the present-day law of nations.” Id. at 725. The Supreme Court repeatedly
admonished the lower courts to exercise “great caution in adapting the law of nations
to private rights” (id. at 728; see id. at 725), enumerating “a series of reasons” why the
courts must engage in “vigilant doorkeeping” (id. at 725, 729).

The Supreme Court made abundantly clear that it conceived of at most a
“relatively modest set of actions” that could be brought under the ATS. Id. at 720;
see id. at 738 n.30 (noting the “demanding standard of definition, which mﬁst be met
to raise even the possibility of a private cause of action” under the ATS). It also
questioned whether purely extraterritorial claims are cognizable under the ATS,
especially those claims that would require courts to review the propriety of a foreign
sovereign’s conduct towards its own citizens, and it cautioned that such claims
“should be undertaken, if at all, with great caution.” Id. at 727-28.

The Supreme Court directed the lower courts to undertake a detailed inquiry

when considering the validity of ATS claims: Courts must ask whether asserted ATS



claims are “defined with a specificity comparable to the features of the [three]
18th-century paradigms” (id. at 725), and they “should not recognize private claims
under federal common law for violations of any international law norm with less
definite content and acceptance among civilized nations than the historical paradigms
familiar when [the ATS] was enacted” (id. at 732), taking into account “the practical
consequences of making [a] cause available to litigants in the federal courts” (id. at
732-33). The Court expressly admonished the l