FOR PUBLICATION
UNITED STATESCOURT OF APPEALS
FOR THE NINTH CIRCUIT

BRIAN CLARK, dbaVisons,
Plaintiff-Appellant,

V.
CITY OF LAKEWOOD,
Defendant-Appellee.

Appea from the United States District Court
Western Didtrict of Washington
Robert J. Bryan, District Judge, Presiding

Argued and Submitted
December 8, 2000--Seattle, Washington

Filed August 6, 2001
Amended August 15, 2001

Before: Betty B. Fletcher and Raymond C. Fisher,
Circuit Judges, and William W Schwarzer,* District Judge.

Opinion by Judge Fisher

No. 99-35453

D.C. No.
CV-98-05341-RJB
ORDER AND
AMENDED
OPINION

*The Honorable William W Schwarzer, Senior District Judge, United
States District Court for the Northern District of California, sitting by des-

ignation.
10839



10840



10841



10842



COUNSEL

Jack R. Burns, Bellevue, Washington, for the plaintiff-
appellant.

Phil Brennan, Dennis J. La Porte, Daniel B. Heid, Krilich, La
Porte, West & Lockner, Tacoma, Washington, for the
defendant-appellee.

ORDER

The opinion filed August 6, 2001, is amended to include as
an appendix Lakewood Municipal Code 88 5.16.00 -
5.16.120, referred to as " Appendix to this Opinion” at dip
opinion page 10051, line 23.

OPINION
FISHER, Circuit Judge:
OVERVIEW

Bryan Clark, the owner of three closed adult businessesin
the City of Lakewood, brought this lawsuit challenging Lake-
wood's new adult cabaret ordinance ("Ordinance"). Clark
claims the Ordinance violates the First Amendment of the
United States Constitution and the free speech provisions of
the Washington Constitution and was passed in violation of
the Washington Open Public Meetings Act ("OPMA™"). Both
Clark and the City of Lakewood moved for summary judg-
ment. The district court granted summary judgment in favor
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of Lakewood concluding that Clark lacked standing and that
the Ordinance was constitutional. We reverse. We hold that
Clark has standing to raise most of his claims. We further
hold that Lakewood developed its factua findings for the
Ordinance in violation of the OPMA, thereby making them
"null and void," so that the Ordinance itself may lack eviden-
tiary support and may therefore be unconstitutional. We aso
conclude that the Ordinance's 21-day waiting period for man-
agers on its face violates the Washington Constitution.

FACTUAL AND PROCEDURAL BACKGROUND
A. The Adult Task Force and Passage of the Ordinance

In May 1996, the Lakewood City Council authorized the
Lakewood Planning Advisory Board ("Board") to analyze
adult entertainment uses within the city. The Board is a seven-
member body that provides recommendations to the City
Council on land use issues, development regulations and other
control measures. The Board formed a subcommittee, the
Lakewood Adult Entertainment Task Force ("Task Force"), to
analyze all aspects of adult entertainment in the city. The
Board made five formal appointments to the Task Force: three
members and two citizens who were in favor of strict regula-
tion of adult businesses.

The Task Force conducted 10 or 11 meetings, the magjority
of them closed to the public.1 According to Michael Bugher,
the City of Lakewood's staff member for the Task Force,
"task force members preferred that there be occasions when
there would not be the public present." Whileit is unclear
what occurred at any specific meeting, the Task Force con-
ducted numerous and diverse tasks. From September 1996 to
February 1998, the Task Force toured the adult entertainment

1 Lakewood's representative stated at his deposition that the Task Force
held 10 meetings whereas the preambl e to the Ordinance states the Task
Force held 11 meetings.
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businesses in Lakewood, took testimony from Lakewood
police officers and members of Washington Together Against
Pornography, received business license data on adult busi-
nesses, reviewed adult entertainment license fees, examined
ownership of adult businessesin Lakewood, surveyed man-
ager and entertainer demographics and met with adult cabaret
representatives. The Task Force also reviewed various other
cities adult entertainment regulations, the studies those cities
had conducted and federal and state court decisions on the
congtitutionality of adult entertainment regulation.

With this background, the Task Force drafted a report on

the regulation of adult businesses. According to the report
itself, it "congtitutes the background, findings and conclusions
of the Task Force. It represents the basis for which the City
may, if it deems it appropriate, amend adult entertainment
regulations pertaining to both business and land use opera-
tions now or in the future." The Report discussed the common
"secondary effects’ associated with adult entertainment --
particularly crime, worsened public health and decreased
property values -- and made various findings and conclusions
about those effects in Lakewood. In addition to the report, the
Task Force drafted a new adult cabaret ordinance.

The Task Force submitted its report and recommendations

to the Planning Advisory Board on March 18, 1998. Soon
afterwards, the Lakewood adult entertainment industry sub-
mitted to the Board a response to the report. The Board con-
sidered these materials and public comments and, on April 15,
1998, recommended to the City Council that it pass a new
adult cabaret ordinance. At the same time, the Board for-
warded the Task Force's report to the City Council.

On May 18, 1998, the L akewood City Council held a pub-

lic meeting to consider adopting the proposed new adult caba-
ret ordinance. According to Bugher, the only evidence the
City Council considered was the Task Force's report and the
adult entertainment owners response to that report. At the

10845



meeting, the City Council voted to adopt the new adult caba-
ret regulations and passed Ordinance 171, now codified in the
Lakewood Municipa Code ("LMC") at 88 5.16.000 -
5.16.120. (See Appendix to this Opinion.)

The Ordinance, among other things, requires: () adult cab-
aret owners, managers and entertainers to obtain city-issued
licenses and in some instances wait 21 or 35 days for their
applications to be processed before being able to work or
operate; (b) license applicants to disclose their home
addresses and phone numbers; (c) an eight-foot separation
between the stage and patrons; (d) afour-foot separation
between a patron and an entertainer providing a personalized
(i.e. "table" or "lap") dance; (e) athree-foot high continuous
railing surrounding the stage; (f) minimum lighting provided
in all public areas; (g) cabarets to maintain records of their
employees; and (h) cabarets to close from 2:00 am. to 11:00
am. daily. The Ordinance further prohibits the ownership of
multiple adult businessesin the City of Lakewood.

B. Bryan Clark's Business

At the time the Ordinance was passed, Bryan Clark oper-
ated an adult businessin Lakewood that included an adult
cabaret, an adult bookstore and panoram devices for exhibit-
ing adult motion picture films. "Visions," the adult cabaret
portion of the business, offered nude and semi-nude dance
entertainment in approximately 2,000 square feet of floor
space. In addition, it offered personalized dances to members
of the audience willing to pay for them.

After the Ordinance was passed, Clark made severd

changes to his business to comply with the new regulations.
He claims the Ordinance's restrictions had a substantial nega-
tive effect upon his business, requiring him to reduce the seat-
ing capacity of his cabaret dramatically and reduce the
number of entertainers performing at any one time. Clark
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claimsthat as aresult of the Ordinance, his business began
losing money and he was forced to close its doors.

Clark had alicense to operate his business for the 1998 cal-
endar year. That license was issued under the old licensing
scheme in effect prior to the adoption of Ordinance 171.
Under the new Ordinance, Clark's license expired on Decem-
ber 31, 1998 and had to be renewed by January 31, 1999. See
LMC §5.16.060. There is nothing in the record to indicate
that Clark has since renewed his license or reapplied for a
new license to operate an adult cabaret.2

C. The Lawsuit

Clark filed suit in federal court on June 19, 1998 alleging

that the Ordinance violates the United States and Washington
Congtitutions and the OPMA. He seeks declaratory, injunctive
and monetary relief.

Clark moved for partial summary judgment in January

1999. Lakewood answered with a cross-motion for complete
summary judgment in February. At the April 2, 1999 sum-
mary judgment hearing, the district court stated that the Ordi-
nance was constitutional and that Clark lacked standing to
raise some of theissuesin hislawsuit. The court did not
explain why the Ordinance was congtitutional and why Clark
lacked standing, but instead stated that it was satisfied with
the reasoning of Lakewood's brief in support of its motion.
The district court denied plaintiff's motion, granted defen-

2 On February 28, 1996, the City of Lakewood placed a one-year mora-
torium upon the filing of any applications for new adult cabaret licenses.
On January 21, 1997, the City Council extended the moratorium six
months until August 28, 1997. Approximately every six months thereafter,
upon the expiration of the moratorium, Lakewood extended the morato-
rium an additional six months. From our research, it appears Lakewood let
the moratorium expire on February 28, 2001, and on February 5, 2001,
passed Ordinance 258, which regulates the location of sexually oriented
businesses.
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dant's motion and entered judgment in favor of Lakewood.
Clark filed atimely notice of appeal on April 28, 1999. We
have jurisdiction pursuant to 28 U.S.C. § 1291.

STANDARD OF REVIEW

A district court's grant of summary judgment is reviewed

de novo. See Bdlint v. Carson City, 180 F.3d 1047, 1050 (9th
Cir. 1999) (en banc); Laborers Health & Welfare Trust v.
Westlake Dev., 53 F.3d 979, 981 (9th Cir. 1995). Summary
judgment is appropriate if, viewing the evidence in the light
most favorable to the nonmoving party, (a) "the district court
correctly applied the relevant substantive law" and (b) there
are no genuine issues of material fact in dispute. Id. We
review de novo the question whether a party has standing to
bring an action. LSO, Ltd. v. Stroh, 205 F.3d 1146, 1152 (9th
Cir. 2000).

DISCUSSION

Clark levels a broadside attack on the Ordinance on several
grounds. First, he argues the Ordinance was passed in viola-
tion of the Open Public Mesetings Act. Second, he argues the
Ordinance violates the United States and Washington Consti-
tutions guarantees of free speech. He makes afacial over-
breadth challenge to the entire Ordinance, claiming L akewood
has not put forth sufficient evidence to justify these regula-
tions and that the burdens they place upon free speech are
unwarranted. Specifically, he claims that:

(a) The 35-day and 21-day licensing waiting periods
for owners and managers, respectively, is an uncon-
stitutional prior restraint because a decision to issue
or deny alicense is not made within a brief, speci-
fied and reasonably prompt period of time. See Baby
Tam & Co. v. City of LasVegas, 154 F.3d 1097,
1100-01 (9th Cir. 1998); Ino, Ino, Inc. v. City of
Bellevue, 132 Wash. 2d 103, 123 (1997).
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(b) The licensing requirement for entertainersis also
an unconstitutional prior restraint because there is no
stay from a decision upholding alicense denial and
because there is no right to prompt judicia review
and decision. See Baby Tam, 154 F.3d at 1100-01.

(c) Theforced disclosure of license applicants home
addresses and phone numbers does not further a sub-
stantial government interest, in violation of the First
Amendment. See Acorn Investments, Inc. v. City of
Sedttle, 887 F.2d 219, 225 (9th Cir. 1989); see also
Buckley v. Valeo, 424 U.S. 1, 64-66 (1976).

(d) Thereisno justification for requiring stage danc-
ersto be eight feet away from the audience, enter-
tainers to stay four feet from patrons while not on
stage, athree-foot high railing surrounding the stage,
minimum lighting or that cabarets maintain
employee records. See Alameda Books, Inc. v. City
of Los Angeles, 222 F.3d 719, 724-27 (9th Cir.
2000).

(e) The prohibition on owning or operating multiple
businesses is an unconstitutional prior restraint that
lacks sufficient justification. See id.

Although there has been some confusion in the pat, five
members of the Supreme Court have agreed that nude dancing
is expressive conduct protected by the First Amendment,
albeit only at the "outer ambit” of the Amendment's protec-
tion. See City of Eriev. Pap'sA.M., 529 U.S. 277, 289
(2000); Colacurcio v. City of Kent, 163 F.3d 545, 549 (9th
Cir. 1998) (stating that at that time there was confusion about
the level of First Amendment protection accorded nude danc-
ing). Thelevel of constitutiona protection and the type of
analysis we apply to nude dancing regulations differs depend-
ing upon the type and purpose of the restriction. In all situa-
tions, however, the government has the burden of proof to
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justify burdening freedom of expression. Alameda Books, 222
F.3d at 724 n.6.

Restrictions upon nude dancing are considered content-
neutral because they are aimed at the so-called secondary
effects of nude dancing and not at expressive conduct. Pap's
A.M., 529 U.S. at 289-92. "The State's interest in preventing
harmful secondary effectsis not related to the suppression of
expression. In trying to control the secondary effects of nude
dancing, the ordinance seeks to deter crime and the other del
eterious effects caused by the presence of such an establish-
ment in the neighborhood.” Id. at 293.

Regulations upon nude dancing are analyzed astime, place
and manner restrictions and do not violate the First Amend-
ment if they passthe O'Brientest. I1d. at 289. Under that tet,
aregulation of nude dancing is sufficiently justified if: (a)
there is a substantial government interest; (b) the regulation
furthers that government interest; (c) the interest is unrelated
to the suppression of free expression; and (d) the restriction
IS no greater than is essential to the furtherance of the govern-
ment interest. Id. at 296-302; see United Statesv. O'Brien,
391 U.S. 367, 377 (1968).3

3 In some of our decisions anayzing the constitutionality of nude danc-

ing regulations, we have applied avariation of the test set forth in Ward

v. Rock Against Racism, 491 U.S. 781, 791 (1989). See Alameda Books,
222 F.3d at 722; Colacurcio, 163 F.3d at 551. Under that test,
"[m]unicipalities may impose reasonable restrictions on the time, place or
manner of protected speech, provided the restrictions are: (1) content-
neutral; (2) narrowly tailored to serve a significant government interest;
and (3) leave open ample aternative channels for communication of the
information." Alameda Books, 222 F.3d at 722 (quoting Colacurcio, 163
F.3d at 551) (alterationsin the original). Thereis no substantive difference
between these two tests, and a given result under one necessarily dictates
an identical outcome under the other. See Clark v. Community for Creative
Non-Violence, 468 U.S. 288, 298 (1984) (comparing tests and concluding
they are essentially identical). We will use the O'Brien test here because
that isthe test the Supreme Court has most recently held is applicable.
Pap'sA.M., 529 U.S. at 289.
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A licensing scheme regulating nude dancing is considered
aprior restraint because the enjoyment of protected expres-
sion is contingent upon the approval of government officials.
See FW/PBS, Inc. v. City of Dallas, 493 U.S. 215, 223-24
(1990); Baby Tam, 154 F.3d at 1100. While prior restraints
are not unconstitutional per se, any system of prior restraint
comes to the courts bearing a heavy presumption against its
congtitutional validity. FW/PBS, 493 U.S. at 225. Like other
regulations upon nude dancing, prior restraints can be
imposed only if they are reasonable time, place and manner
restrictions. United States v. Baugh, 187 F.3d 1037, 1042 (9th
Cir. 1999). In addition, an adult entertainment licensing
scheme must contain at least two procedural safeguards. See
4805 Convoy, Inc. v. City of San Diego, 183 F.3d 1108, 1113
(9th Cir. 1999). First, adecision to issue or deny alicense
must be made within a brief, specified and reasonably prompt
period of time. Baby Tam 154 F.3d at 1101; see FW/PBS,
493 U.S. at 226. Second, there must be prompt judicial review
in the event alicenseis denied.4 Baby Tam 154 F.3d at 1100-
01; see FW/PBS, 493 U.S. at 226.5

Before we can reach the merits of Clark's First Amendment
challenges, however, we must resolve several issues. First, is
this matter justiciable -- that is, does Clark have standing

4 The Supreme Court has not yet ruled on whether prompt judicial

review requires aprompt judicial determination on the merits or only
prompt access to court review. City News & Novelty, Inc. v. City of Wau-
kesha, 121 S. Ct. 743, 746 (2001) (stating certiorari granted to resolve this
issue but petition dismissed because the case was moot). We have held
that there must be a prompt judicia determination. Baby Tam, 154 F.3d

at 1100-01.

5 These two safeguards were first set forth by the Supreme Court in
Freedman v. Maryland, 380 U.S. 51, 58-59 (1965). Freedman al so set
forth athird procedural safeguard that required the licensor to bear the
burden of going to court and justifying alicense denial. I1d. at 59-60. Jus-
tice O'Connor's plurality opinion in FEW/PBS, however, dispensed with
the requirement in the context of business licensing schemes. FW/PBS,
493 U.S. at 229-30 (plurality).
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and, even if he does, has the case become moot? Second, was
the Ordinance passed in violation of the OPMA such asto
render the Ordinance null and void?

|. STANDING AND MOOTNESS

This case raises questions of both standing and mootness.
When Clark filed this lawsuit his adult cabaret business had
been closed for approximately one month. At that time, he
continued to hold alicense to operate an adult cabaret in
Lakewood and his stated intention was to return to business

if the Ordinance were declared unconstitutional. During the
pendency of the lawsuit, Clark's license expired and he did
not apply for anew license or renew his old one. All of these
circumstances raise the question of whether there is an actual
case or controversy that is suitable for adjudication.

The case or controversy limitation on federal judicial
authority found in Article 11, 8 2 underpins the doctrines of
both standing and mootness. Friends of the Earth, Inc. v.
Laidlaw Envtl Servs, 528 U.S. 167, 180 (2000). The two
inquiries, however, differ in critical respects. 1d. Standing is
determined by the facts that exist at the time the complaint is
filed. Lujan v. Defenders of Wildlife, 504 U.S. 555, 569 n.4
(1992). Mootness inquiries, however, require courts to look to
changing circumstances that arise after the complaint isfiled:

Standing doctrine functions to ensure, anong other
things, that the scarce resources of the federal courts
are devoted to those disputes in which the parties
have a concrete stake. In contrast, by the time moot-
nessis an issue, the case has been brought and liti-
gated, often . . . for years. To abandon the case a an
advanced stage may prove more wasteful than fru-
gal.

Friends of the Earth, 528 U.S. at 191-92. We first consider
whether Clark had standing to bring this lawsuit at the time
he filed his complaint on June 19, 1998.
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A. Standing

Generdly, in order to have standing and satisfy Article

[11's case or controversy requirement, a plaintiff must show he
has suffered an injury in fact, that the injury is traceable to the
challenged action of the defendant and that the injury can be
redressed by afavorable decision. Id. at 180-81; Lujan, 504
U.S. at 560-61. A plaintiff must demonstrate standing for each
form of relief he seeks. Friends of the Earth , 528 U.S. at 191-
92. A determination that a plaintiff has standing to seek dam-
ages does not ensure that the plaintiff can also seek injunctive
or declaratory relief. Id. (citing Los Angelesv. Lyons, 461
U.S. 95, 109 (1983)). Additionally, a plaintiff may have
standing to challenge some provisions of alaw, but not others.
See 4805 Convoy, Inc. v. San Diego, 183 F.3d 1108, 1112-13
(9th Cir. 1999) (holding plaintiff had standing to challenge
provisions regarding revocation and suspension of adult enter-
tainment licenses but not the issuance of those licenses). We
first address whether Clark has standing to seek various forms
of relief. We then consider whether Clark has standing to
challenge specific provisions of the Ordinance.

1. Monetary Relief

Clark has standing to seek damages resulting from Lake-
wood's aleged uncongtitutional Ordinance. Clark stated by
declaration that in the two weeks prior to the effective date of
the Ordinance his business grossed $3,814. In the two weeks
after the Ordinance went into effect and he began complying
with the new regulations, his business grossed only $1,725.
This decrease in gross revenue, according to Clark, directly
resulted from complying with the Ordinance's restrictions,
causing Visionsto operate at adaily loss.

In particular, Clark stated he had to reduce the seating

area of his cabaret drastically to comply with the new distance
regulations and had to hire additional employees to comply
with the regulations limiting the job functionsa single

10853



employee can undertake (e.g., under the Ordinance, a man-
ager cannot also tend bar). Clark further stated that after the
Ordinance went into effect, he had fewer customers and fewer
entertainers who were willing to work for him under the new
regulations. He attributed this to the decreased satisfaction of
his customers who would prefer to have entertainers at a
closer proximity than the Ordinance alows and their resulting
unwillingness to tip entertainers as generously as before.
According to Clark, the combined economic consequences of
complying with the Ordinance forced him to close his busi-
ness. Lakewood has not presented any evidence to dispute
these statements and on summary judgment we view the evi-
dence in the light most favorable to the nonmoving party.
Therefore, for purposes of this appeal, we accept these state-
ments as true.

We conclude that Clark's aleged financial lossis a suf-
ficient injury in fact, that loss was caused by L akewood's
Ordinance and could be redressed by the payment of dam-
ages. See Young v. City of Simi Valley, 216 F.3d 807, 815 (Sth
Cir. 2000) (holding that economic loss suffered as a result of
an adult zoning ordinance is a cognizable injury and is suffi-
cient to satisfy the Article 111 standing requirement); see also
Clinton v. City of New York, 524 U.S. 417, 432-33 (1998)
("The Court routinely recognizes . . . economic injury result-
ing from governmental actions. . . as sufficient to satisfy the
Article Il “injury in fact' requirement.”). Although the finan-
cia impact of an adult entertainment regulation upon a plain-
tiff has only limited value in determining whether the
regulation actually violates the First Amendment, see Spokane
Arcade, Inc. v. City of Spokane, 75 F.3d 663, 666 (9th Cir.
1996), that impact is relevant and sufficient to satisfy Article
[I'sinjury-in-fact requirement and allow a plaintiff to pro-
ceed with his congtitutional challenge to the regulation. We
hold that Clark has standing to seek monetary relief.

2. Injunctive and Declaratory Relief

"Article 11 standing requires an injury that is actual or
imminent, not conjectural or hypothetical. In the context of
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injunctive relief, the plaintiff must demonstrate areal or
immediate threat of an irreparable injury.” Colev. Oroville
Union High Sch., 228 F.3d 1092, 1100 (9th Cir. 2000) (inter-
nal quotations and citations omitted). If a plaintiff has stand-
ing to seek injunctive relief, the plaintiff also has standing to
seek adeclaratory judgment. See Nashville, C. & St. L. Ry. v.
Wallace, 288 U.S. 249, 261, 264 (1933) (holding that because
the matter would have been justiciable as arequest for an
injunction, the suit for declaratory judgment was capable of
federal adjudication).

L akewood contends Clark lacks standing to seek prospec-
tive injunctive or declaratory relief because hisbusinessis
closed and he is no longer being injured by the Ordinance.
Clark responds that the Ordinance forced him to close his
business because it imposed upon him unsustainabl e losses.
Significantly, he states by declaration that if the Ordinanceis
declared unconstitutional, "it is my intent to reopen my busi-
ness."

Clark's claim in essence is that at the time of filing this
lawsuit, the Ordinance imposed operating restrictions prevent-
ing him from operating his business at a profit. Clearly, if the
Ordinance had directly mandated that Clark close hisbusi-
ness, he would have standing to request injunctive relief. The
forced closing would be an injury in fact, that injury would
have been caused by the Ordinance and an injunction stop-
ping enforcement of the Ordinance would redress Clark's
injury by alowing him to reopen. See Young v. Am. Mini The-
atres, Inc., 427 U.S. 50, 55 (1976) (stating federal jurisdiction
was properly invoked where adult movie theaters requested
injunctive relief from an ordinance that directly barred them
from doing businessin their current locations).

By the same reasoning, the Ordinance's indirect forced
closing of Clark's business by allegedly rendering it unprofit-
ableis aso sufficient to give Clark standing to request an
injunction. The claimed inability to operate his business (or
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continued daily losses if he reopened his business) isan injury
in fact, that injury is caused by the Ordinance and an injunc-
tion stopping enforcement of the Ordinance would redress
Clark'sinjury by alowing him to reopen his business free
from the Ordinance's restrictions.

Clark's claimed injury is neither conjectural nor hypotheti-
cal. His prospect of reopening was realistic and credible.
When he filed the lawsuit, Clark's business had been closed
only about a month. He continued to hold al of the licenses
he needed to operate an adult business under the old regime
in Lakewood and he unequivocally stated he would go back
into business if the Ordinance were enjoined. We hold thisis
sufficient to establish that Clark’s threat of injury from the
Ordinance was actua and imminent and that he has standing
to request injunctive and declaratory relief.

3. Standing to Challenge Specific Provisions of the
Ordinance

A plaintiff may have standing to chalenge some provisions
of alaw but not others. See 4805 Convoy, 183 F.3d at 1112-
13. Here, Lakewood argues that Clark lacks standing to chal-
lenge the licensing requirements for adult cabaret owners,
managers and entertainers because those provisions have not
caused injury to Clark.

a) Licensing of Adult Cabaret Owners

Clark challenges the Ordinance's requirement that each
owner of acabaret must be issued alicense, LMCS§ 5.16.040,
as an unconstitutional prior restraint. We agree with Lake-
wood that Clark lacks standing to challenge this provision
because he cannot satisfy the injury-in-fact requirement. At
the time he filed this lawsuit, Clark already had alicense to
operate an adult cabaret. Enjoining the new-license provision
would therefore have had no effect upon Clark. If Clark was
subject to any future threat of injury from Lakewood at that
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time, that threat would have arisen from the procedure for
license renewals under LMC 8§ 5.16.060. See 4805 Convoy,
183 F.3d at 1112 (holding plaintiff lacked standing to chal-
lenge adult cabaret licensing requirement where it already
held alicense, but had standing to challenge renewal provi-
sions); DLS, Inc. v. City of Chattanooga, 107 F.3d 403, 413-
14 (6th Cir. 1997) (same). Clark, however, did not challenge
the renewal provisions of the Ordinance as unconstitutional,
so we need not address whether he would have had standing
had he done so.

Clark correctly argues that his situation is distinguishable
from Convoy because he has indicated his desire to move to
another location and this would require him to seek a new
license. Thereis, however, an additional barrier to Clark's
seeking anew license. As Clark stated in his declaration,
"There is a moratorium ordinance in effect in the City of
Lakewood that prohibits the licensing of new adult usesin the
City. But for that ordinance, | would be actively attempting to
relocate my business." Clark, however, never challenged the
moratorium in this, or asfar as we can tell, any lawsuit. If, as
Clark himself declares, the moratorium is the reason he did
not apply for anew license, then the district court could not
redress hisaleged injury in this lawsuit. See Lujan, 504 U.S.
at 561-62, 568-571. The moratorium is an intervening,
unchallenged event that prevented the district court from
granting Clark the relief he requested at the time hefiled this
suit.6

b) Licensing of Adult Cabaret Managers and
Entertainers

Clark also challenges the Ordinance's licensing provisions
for adult cabaret managers and entertainers, arguing the provi-

6 We express no opinion as to whether Clark could amend his complaint
or fileanew lawsuit challenging the new-license requirement for owners
now that his license and the moratorium have expired.
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sions are facialy overbroad prior restraints. Clark alleges the
licensing scheme here isfacially unconstitutional because
there is no requirement that a decision to issue or deny a
license to amanger or entertainer be made within a brief,
specified and reasonably prompt period of time, thereisno
stay from a decision upholding alicense denia and thereis
no right to prompt judicial review and decision. Lakewood
contends that Clark, the only plaintiff in this suit, does not
have standing to bring claims based upon the third-party
rights of his employees, none of whom has applied for or been
denied alicense. We disagree.

Under well-settled law, there is no doubt an adult cabaret
manager or entertainer could facially challenge these regula
tions whether or not he or she had applied for and been denied
alicense. "[O]ur cases have long held that when alicensing
statute allegedly vests unbridled discretion in a government
official over whether to permit or deny expressive activity,
one who is subject to the law may challengeit facially with-
out the necessity of first applying for, and being denied, a
license." City of Lakewood v. Plain Dealer Publ'g Co., 486
U.S. 750, 755-56 (1988); see also Shuttlesworth v. City of Bir-
mingham, 394 U.S. 147, 151 (1969); Freedman v. Maryland,
380 U.S. 51, 56 (1965). A licensing scheme, adult or other-
wise, can vest "unbridled discretion” in a decisionmaker
where the scheme fails to place limits upon when a decision-
maker must make a determination. To an unsuccessful license
applicant, the unavoidable delay is tantamount to an effective
denia of First Amendment rights. See FW/PBS, 493 U.S. at
224-25; 4805 Convoy, 183 F.3d at 111; Baby Tam, 154 F.3d
at 1100.

We conclude the alleged defectsin Lakewood's licensing
scheme create arisk of delay that could unnecessarily fore-
close expressive conduct and arbitrarily deny First Amend-
ment rights. See FW/PBS, 493 U.S. at 226-27. Therefore,
these provisions can be facially challenged without having to
apply for and be denied alicense.

10858



The question, then, iswhether Clark as the employer of

actual or potential managers and entertainers -- without
whom he cannot operate his business -- should have standing
to challenge these provisions on behalf of his employees. The
answer to this question invokes not only the Article 111
requirement of injury in fact, but also the prudential consider-
ations that limit the challenges federal courts are willing to
hear. See Sec'y of State v. Joseph H. Munson Co. , 467 U.S.
947, 955 (1984) (discussing prudential consideration that,
generaly, aplaintiff must assert his own legal rights). Under
the overbreadth doctrine, these prudential considerations have
weighed in favor of alowing litigants to bring First Amend-
ment challenges on behalf of those whose expression might
be impermissibly chilled, so long as the plaintiff also suffers
an injury in fact. The Court in Munson explained:

Even where a First Amendment challenge could be
brought by one actually engaged in protected activ-
ity, thereis apossibility that, rather than risk punish-
ment for his conduct in challenging the statute, he
will refrain from engaging further in the protected
activity. Society as awhole then would be the loser.
Thus, when there is a danger of chilling free speech,
the concern that constitutional adjudication be
avoided whenever possible may be outweighed by
society's interest in having the statute challenged.
Litigants, therefore, are permitted to challenge a stat-
ute not because their own rights of free expression
areviolated, but because of ajudicial prediction or
assumption that the statute's very existence may
cause others not before the court to refrain from con-
stitutionally protected speech or expression.

Id. at 956-57 (interna quotation omitted); see also 4805 Con-
voy, 183 F.3d at 1112 ("[A] plaintiff may challenge an overly
broad statute or regulation by showing that it may inhibit the
First Amendment rights of individuals who are not before the
court.").
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An overbreadth challenge is appropriate here because there
isacredible risk the Ordinance could cause self-censorship
and chilling of expression. For example, instead of subjecting
themselves to the alleged uncongtitutional licensing scheme,
managers and entertainers might choose to engage in their
professions in other cities where their livelihood is not depen-
dent upon the issuance and maintenance of alicense. Manag-
ers might decide they cannot afford to wait 21 days before
they can start working or that they cannot risk losing their job
if the city revokes their license. Additionally, employees
might be concerned about the Ordinance's requirement that
they disclose their home address and phone number. Enter-
tainers might be especially concerned about the risk that caba-
ret patrons could obtain such personal information and harass
the entertainers at their homes, or worse. See LLEH, Inc. v.
Wichita County, 121 F. Supp. 2d 513, 525 (N.D. Tex. 2000)
(holding requirement that adult entertainment employees must
disclose their home address and phone number is unconstitu-
tional); N.W. Enters, Inc. v. City of Houston , 27 F. Supp. 2d
754, 840-41 (S.D. Tex. 1998) (same). For these reasons, there
isarisk cabaret employees will engage in self-censorship and
avoid participating in protected activity in Lakewood. We
hold thisis asufficient basis to relax the prudential standing
requirements and allow Clark to bring afacial overbreadth
challenge to the licensing of managers and entertainers. See
Munson, 467 U.S. at 956-57.

With that said, Clark still must meet the requirements for
overbreadth standing: injury in fact and ability satisfactorily
to frame the issues in the case. 4805 Convoy, 183 F.3d at
1112 (quoting Munson, 467 U.S. at 958); see Cole, 228 at
1099. In Munson, a professional for-profit fundraiser chal-
lenged a Maryland law that restricted charities ability to use
more than 25 percent of the money they raised to pay
expenses. Munson, 467 U.S. at 950. The Court held that even
though the fundraiser's own First Amendment rights were not
at issue, it had standing to bring an overbreadth challenge on
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behalf of its client charities because it suffered afinancia
injury from the statute. Id. at 958.

Clark has stated a similar threat of specific future harm.
Under the Ordinance, the owner of an adult cabaret cannot
operate his business without having licensed employees pres-
ent at al times. See LMC 88 5.16.040(B), 5.16.050(C)(1).
Therefore, if the City of Lakewood failsto license Clark’s
employees, Clark would be unable to resume his business and
engage in expressive activity. Asin Munson,"the activity
sought to be protected is at the heart of [Appellant's] business
...." 467 U.S. at 958. Accordingly, Clark has established a
congtitutionally sufficient injury in fact.

Clark also satisfies the second overbreadth standing
requirement: that he can satisfactorily frame the issuesin the
case. Clark has a vested interest in having the Ordinance over-
turned. If heis successful in his challenge to these provisions,
he would be able to resume his once profitable business and
might also be able to recover damages and attorney's fees.
Additionally, Clark has been an aggressive advocate in this
matter so far -- in motion practice, discovery and on apped

-- and has satisfactorily framed the issuesin thiscase. In
sum, Clark meets the standing requirements for bringing an
overbreadth challenge to the manager and entertainer licens-
ing provisions of the Ordinance.

B. Mootnhess

Even though Clark had standing to bring this lawsuit when

he filed his complaint in June 1998, circumstances have
changed since then. We must therefore consider whether this
action, or portions of it, are now moot. See Dittman v. Cali-
fornia, 191 F.3d 1020, 1025 (9th Cir. 1999) (holding we have
an independent obligation to address sua sponte whether a
caseismoot). " "[A] case is moot when the issues presented
areno longer "live" or the parties lack alegally cognizable
interest in the outcome.' " Pap's A.M., 529 U.S. at 287 (quot-
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ing County of Los Angelesv. Davis, 440 U.S. 625, 631
(1979)) (alterationsin original).7

Clark's license to operate an adult cabaret expired on
December 31, 1998, Clark not having sought renewal. 8 If he
were to reopen his business as he intends to do, it appears he
would have to apply for anew license. See LMC
§5.16.060(D). The concernis that because Clark no longer
has alicense to operate an adult cabaret, his future injuries are
now too conjectural or hypothetical to satisfy the injury-in-
fact requirement allowing him to pursue injunctive relief.

Although the expiration of Clark's license may make it

more difficult for Clark to return to business, we conclude
Clark till has alegally cognizable interest in the outcome of
this lawsuit sufficient to allow him to seek injunctive relief.
Clark's stated intention isto return to business. Assuming
Clark would now have to apply for anew license and pay a
fee as would any new adult cabaret owner, this added step is
not an insurmountabl e barrier and thus not enough to moot
Clark's case. See Pap'sA.M., 529 U.S. at 287 (holding that
"[s]limply closing [plaintiff's nude dancing establishment] is

7 The phrases "legally cognizable interest" and "injury in fact" are for

all practical purposes synonymous. See Sargeant v. Dixon, 130 F.3d 1067,
1069 (D.C. Cir. 1997) ("In order to have standing to sue in federal court,
Article Il of the Congtitution of the United States requires that a com-
plainant have suffered an injury in fact, which the Supreme Court has
defined as the invasion of a concrete, imminent, and legally cognizable
interest."). The phrase "legally cognizable interest” is often used to
describe Article I11's case or controversy requirements when mootnessis
at issue, while the phrase "injury in fact” is often used to discuss these
reguirements when standing is at issue. See, e.q., City News & Novelty,
121 S. Ct. at 747 (describing Article 111's requirements in the context of
mootness); Friends of the Earth, 528 U.S. at 180-85 (describing Article
I11's requirements in the context of standing).

8 From the expiration of Clark'slicense until at least February 28, 2001,
Clark was not able to apply for a new license because Lakewood had a
moratorium upon the issuance of adult cabaret licenses in effect. See supra
note 2.
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not sufficient to render the case moot, however. Pap'sis till
incorporated under Pennsylvanialaw, and it could again
decide to operate a nude dancing establishment in Erie.").9

II. Open Public Meetings Act (" OPMA™)

Clark argues that because the Task Force that provided the
evidentiary support for Ordinance 171 conducted its meetings
in secret, the Ordinance resulting from the Task Force's work
is"null and void," according to the terms of the OPMA. We
agree that the OPMA applies to the Task Force and that the
Task Force violated the OPMA by closing the mgjority of its
meetings to the public. We conclude, however, that the rem-
edy is not declaring the Ordinance null and void, but declar-
ing the actions the Task Force conducted behind closed doors
null and void.

The purpose of the OPMA isto ensure that public

bodies make decisions openly. See RCW § 42.30.010; Miller
v. City of Tacoma, 979 P.2d 429, 432 (Wash. 1999) (en banc).
As stated in the statute:

The people of this state do not yield their sover-
eignty to the agencies which serve them. The people,

9 The Supreme Court's recent decision in City News & Novelty does not
contradict this conclusion. City News, an adult bookstore, challenged the
denial of itslicense renewal application. 121 S.Ct. at 746. Two months
after the Supreme Court granted certiorari, City News withdrew its
renewal application and closed its business because it felt it could not
compete with a newly-opened, larger, more modern business. Waukesha
argued that because it was undisputed that " City News neither now pur-
sues nor currently expresses an intent to pursue alicense under Waukesha
law . . . the case has become moot, for City News no longer has alegally
cognizable interest in the outcome.” Id. at 746-47 (internal quotations
omitted) (emphasis added). The Court agreed, reasoning that a closed
business with no intent to reopen does not maintain alive controversy. Id.
at 748. Here, Clark's stated intention to return to business if the Ordinance
is declared unconstitutional sufficiently distinguishes Clark from the plain-
tiff in City News & Novelty.
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in delegating authority, do not give their public ser-

vants the right to decide what is good for the people
to know and what is not good for them to know. The
peopleinsist on remaining informed so that they may
retain control over the instruments they have created.

RCW §42.30.010. To meet the Act's purpose, courts apply-
ing its provisions are to construe it liberally. See RCW

8 42.30.910 ("The purposes of this chapter are hereby
declared remedial and shall be liberally construed."); Miller,
979 P.2d at 433. The driving provision of the Act states:

All meetings of a governing body of a public agency
shall be open and public and all persons shall be per-
mitted to attend any meeting of the governing body

of apublic agency, except as otherwise provided in
this chapter.

RCW § 42.30.030.

To determine whether the Ordinance is valid under the
OPMA, we must answer three questions:. (1) Does the OPMA
apply to the Task Force? (2) Did the Task Force violate the
OPMA? (3) If the Task Force did violate the OPMA, isthe
remedy nullification of the Ordinance?

(1) Does the OPMA apply to the Task Force?

The requirement for open and public meetings applies

only to governing bodies of public agencies. RCW

8§ 42.30.030. We must determine whether the Task Forceisa
"governing body of a public agency.”

"Public agency" is defined under RCW § 42.30.020(1) to
mean (in relevant part):

(b) Any county, city, school district, specia pur-
pose district, or other municipal corporation or polit-
ical subdivision of the state of Washington;
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(c) Any subagency of a public agency whichis
created by or pursuant to statute, ordinance, or other
legidative act, including but not limited to planning
commissions, library or park boards, commissions,
and agencies. . ..

"Governing body" is defined by RCW § 42.30.020(2) to
mean:

the multimember board, commission, committee,
council, or other policy or rule-making body of a
public agency, or any committee thereof when the
committee acts on behalf of the governing body,
conducts hearings, or takes testimony or public com-
ment.

Clearly, the City of Lakewood itself isa public agency as
defined under § 42.30.020(1)(b) and the Planning Advisory
Board is a public agency under 8§ 42.30.020(1)(c) because it
isa"planning commission.” Under these definitions, the
Lakewood City Council isa"governing body" of the City of
Lakewood, because it isa"council” of the public agency of
Lakewood. See § 42.30.020(2); Miller, 979 P.2d at 432
(applying OPMA to Tacoma's City Council). Under the broad
definitions of the Act, the Planning Advisory Board isalso a
"governing body." The Board takes testimony and public
comments on behalf of Lakewood and the City Council, asit
did prior to passage of Ordinance 171. See 8§ 42.30.020(2).

Based upon these predicates and the statute, we con-

clude that the Task Force isa"governing body of a public
agency." The Task Force was created as a committee of the
Planning Advisory Board (a"governing body") and it took
testimony and public comments, conducted hearings and
acted on behalf of the Board and the City Council (both "pub-
lic agencies’). This placesit squarely within the ambit of
RCW 8§ 42.30.020(2).
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Lakewood disputes that the Task Force is a governing

body, citing to Refai v. Central Washington University, 742
P.2d 137 (Wash. Ct. App. 1987). In Refai, the Washington
Court of Appeals held that the faculty senate executive com-
mittee was not a governing body of Central Washington Uni-
versity. The Refai court, however, applied an older, narrower
definition of governing bodies which limited governing
bodies to those groups that make policy or rules. 1d. at 144.
Refai itself states that the faculty senate executive committee
would probably have been considered a governing body under
the then recently enacted new definition of governing bodies.
Seeid. at 145 n.5. That new definition is the definition we
apply today to conclude that Lakewood's Task Forceisagov-
erning body of a public agency.

2) Did the Task Force Violate the OPMA?

The evidence is undisputed that the Task Force vio-

lated the OPMA. The Act requires that al meetings of a gov-
erning body shall be open to the public. RCW § 42.30.030.
The Task Force conducted at least 10 meetings, the mgjority
of them closed to the public. These closed meetings violated
the Act.

3) Does the Task Force's Violation of the OPMA Result
in the Nullification of the Ordinance?

The third question we must answer is what conse-

guences flow from the Task Force's violations of the OPMA.
Clark would have us declare the entire Ordinance null and
void, whereas Lakewood argues that because the ultimate rati-
fication of the Ordinance was done in compliance with the
Act, the Ordinance isvalid. We agree that the Task Force's
violations of the OPMA do not result in the Ordinance being
declared null and void under the OPMA. We conclude, how-
ever, that the OPMA requires us to declare the Task Force's
"actions’ that were conducted in violation of the Act null and
void.
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RCW § 42.30.060 states that:

No governing body of a public agency shall adopt
any ordinance, resolution, rule, regulation, order, or
directive, except in a meeting open to the public and
then only at a meeting, the date of which isfixed by
law or rule, or at a meeting of which notice has been
given according to the provisions of this chapter.
Any action taken at meetings failing to comply with
the provisions of this subsection shall be null and
void.

"Action" is defined to mean:

the transaction of the official business of a public
agency by agoverning body including but not lim-
ited to receipt of public testimony, deliberations, dis-
cussions, considerations, reviews, evaluations, and
final actions. "Final action" means a collective posi-
tive or negative decision, or an actual vote by a
magjority of the members of a governing body when
sitting as a body or entity, upon a motion, proposal,
resolution, order, or ordinance.

RCW § 42.30.020(3).

Under these provisions, any action taken in closed
meetingsis null and void. See Org. to Preserve Agric. Lands
(OPAL) v. Adams County, 913 P.2d 793, 802 (Wash. 1996)
(en banc). The statute, however, does not require that subse-
guent actions taken in compliance with the Act aso be held
null and void. 1d.10 In OPAL, two members of the County

10 Thereisalimited exception to thisrule. If the decisions made in secret
meetings are only formally ratified in a public setting, that formal ratifica-
tionisnull and void. See Miller, 979 P.2d at 435. In other words, if acity
council met in secret and decided how it would vote and then held a public
meeting in which it took aformal vote, that formal vote would be invalid.
Seeid. This exception does not apply here because the Task Force did not,
and could nat, ratify the Ordinance.
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Commission discussed official business -- the issuance of a
permit -- over the phone and not in an open meeting. Subse-
guently, the entire County Commission decided to issue the
permit. The court held that any action taken on the phone was
invalid, but the issuance of the permit was valid because it
occurred in a public and open meeting. Id.

Here, whereas the mgjority of the Task Force's meet-

ings leading up the Ordinance's passage were conducted
behind closed doors, the City Council's actual passage of the
Ordinance occurred at a public meeting on May 18, 1998.
Therefore, the Ordinance is not null and void under the
OPMA. Id. We conclude, however, that any actions taken at
the Task Force's meetings that were closed to the public are
null and void, thereby potentially undercutting the evidentiary
foundation for the Ordinance, as we discuss in the next sec-
tion below. 1d. at 883. Accordingly, we reverse the district
court's summary judgment in favor of Lakewood and denial

of partial summary judgment in favor of Clark. Asthisisan
appeal from a pretrial order, the record is not fully developed
and we are unable to conclude what specific Task Force
actions were conducted in open meetings and which were
conducted in closed meetings. Upon remand, at trial or
through other appropriate means, the district court will have
to determine which actions are null and void and what effect,
if any, that may have on the congtitutionality of the Ordi-
nance's provisions.

[11. First Amendment Challenges

As discussed earlier, a nude dancing regulation must meet
the constitutional requirements of the O'Brien test. Pap's
A.M., 529 U.S. at 289. We need not determine whether the
Ordinance satisfies the first, third or fourth prongs of the
O'Brientest, for eveniif it did, thereisamateria fact in dis-
pute as to the second step in the analysis: whether the Ordi-
nance furthers an important or substantial government
interest.
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Lakewood argues that the Ordinance furthers severa sig-
nificant government interests -- protecting public health and
safety and curtailing public sexua conduct and sexual crimes.
These interests are indeed significant. Goehring v. Brophy, 94
F.3d 1294, 1300 (9th Cir. 1996); BSA, Inc. v. King County,
804 F.2d 1104, 1111 (9th Cir. 1986). The crucia question on
which our decision turns, however, is whether these regula
tions further those significant interests.

We generally defer to alegidature's judgment on whether
regulations advance a government interest. Alameda Books,
222 F.3d at 725. Additionally, cities do not necessarily have
to conduct their own independent analyses regarding the
effects of nude dancing, " "so long as whatever evidence the
city relies upon is reasonably believed to be relevant to the
problem that the city addresses." " Pap's A.M., 120 S.Ct. at
1395 (quoting Renton v. Playtime Thestres, Inc. , 475 U.S. 41,
51-52 (1986)).

In Alameda Books, this court struck down the City of Los
Angeles regulations concerning combined adult bookstores
and video arcades. The Court concluded that the study the city
relied upon to judtify its regulations contained no findings
regarding the secondary effects of combined bookstore/
arcades. Alameda Books, 222 F.3d at 725. Accordingly, we
held it was not reasonable for the city to infer that, in the
absence of regulations, a bookstore/arcade combination would
have harmful secondary effects. Id.

Because the evidence the Lakewood City Council

relied upon here may be null and void, there is a genuine issue
of material fact regarding whether these regulations further a
significant government interest. According to Lakewood's
representative, the only evidence the City Council considered
in passing the Ordinance was the Task Force's report and the
adult entertainment owners' response to that report. The Task
Force's report contains the background, findings and conclu-
sions from the Task Force's analyses of the adult entertain-
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ment industry in Lakewood. Because the report and its
foundation may be partly or entirely null and void under the
OPMA, there may have been no valid evidentiary foundation
to support the Ordinance's passage. If so, it is not reasonable
to believe the Ordinance is relevant to the problems the city
saysit is addressing, and Lakewood may not have met its bur-
den to justify its restrictions upon expression. 1d. Although
Lakewood might be able to rely upon other jurisdictions
experiences and studies to demonstrate that secondary effects
pose athreat, see Pap's A.M., 529 U.S. at 296-97, the record
indicates the City Council did not do this. Rather it relied
solely upon the Task Force's report and comments to that
report. Accordingly, we hold there is a genuine issue of mate-
ria fact in dispute as to whether the Ordinance furthers asig-
nificant government interest. We therefore reverse the
summary judgment in favor of Lakewood as to the constitu-
tionality of the Ordinance.

V. Washington Congtitution

Clark argues that the 21-day waiting period for manag-

ersto receive alicense violates the Washington constitution
because a decision to issue or deny alicense is not made
within abrief, specified and reasonably prompt period of
time. For the sake of judicial economy, we address this claim
now because this provision so clearly violates Washington law.11
See lno, Ino, Inc. v. City of Bellevue, 132 Wash. 2d 103, 123
(1997) (holding 14-day waiting period for managers violated
Washington constitution). Lakewood modeled its provision
on Bellevue's 14-day waiting period for managersand is
nearly identical in every respect -- except that the waiting
period is even longer. Like Bellevue'slaw, "[t]he delay in
issuing a manager's license suppresses future expression

11 See AAR Int'l Inc., v. Nimdlias Enter. S.A., 250 F.3d 510, 523 (7th Cir.
2001) (holding appellate courts can address issues whose resolution is "be-
yond any doubt” in the interest of judicial economy); cf. Popev. Man-

Data, Inc, 209 F.3d 1161, 1164 (9th Cir. 2000).
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because the City permits nude dancing only if licensed man-
agers are present. . . . Therefore, we hold that the City's fail-
ure to provide managers with temporary licenses during the
[21]-day delay constitutes a prior restraint in violation of the
Washington Congtitution."121d.

CONCLUSION

For the foregoing reasons, we REV ERSE the summary
judgment in favor of Lakewood on al issues except asto
Clark's standing to challenge the owner licensing require-
ment. On that issue we AFFIRM. We REVERSE the denia

of summary judgment in favor of Clark asto whether the
OPMA appliesto the Task Force, whether the Task Force vio-
lated the OPMA and whether the 21-day waiting period for
managers violates Washington law. Because there are mate-
rial issues of fact in dispute, we AFFIRM the denial of partia
summary judgment in favor of Clark in regard to the constitu-
tionality of the Ordinance. We therefore REMAND for fur-
ther proceedings consistent with this opinion. Each party to
bear its own costs.

AFFIRMED IN PART, REVERSED IN PART AND
REMANDED.

12 In holding that this licensing provision offends the Washington Con-
stitution, we do not preclude the possibility that it may also constitute a
prior restraint in violation of the federal congtitution. Cf. Baby Tam, 154
F.3d at 1100-01. However, we look first to state law to resolve thisissue,
in accordance with our longstanding principle that courts should avoid
making federal constitutional decisions unless and until necessary. See San
Remo Hotel v. City and County of San Francisco, 145 F.3d 1095, 1101
(9th Cir. 1998) ("If the constitutional question before us might be mooted
or substantially narrowed by decision of the state law claims intertwined
with the constitutional issuesin this case, then our precedents require
abstention in order to avoid an unnecessary conflict between state law and
the federal Constitution.").
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APPENDIX

TITLE 05 2USiN 53 LICENSES AND REGULATIONS 0518 _ult Caharets

025.16.0080 - Adult Cabarets

Chapter 5.16
Adult Cabarets

Sections.

5.16.010 Definitions.

S5.16.020 Licensea reguired.

5.15.030 Licernse probibited o cerlan classes.

5.15.040 aoplication.

£ 15.050 Sterdards of conduct and operation - Adult cabarets.

5.168.080 Business Licanss Fars and Renpwals.

515.070 Liguor regulatians.

516080 Srourds for Suspension or Revocation, Notice and Order,
and Appeal.

5.15.090¢ Viglation a rmisdemeanar,

516,100 Muisarce declaraed.

515,110 Additionat entorcement.

5.15.120 Severabillty.

05.16.0710 - Dafinitions

A “Adull cataret” means any commestial premizes, incuding any cabareot premises, to which any
member of the public o invited or admilted and where an entertainer prowvdes we adult
cntooinment ke any memoer of the public.

= “Adult entertainment” means!

1. Any exhibition, periormarcs, dance or conduct of any type canducted in a premises
whera such exhibitton, parfarmance, ar dance invaives & person wha is unclethed ar n
such costume, attire, or cloihing as to expose any portion af the female breast below the
top of lhe arecla or any portion of the pubic region, anus, buttocks, vulva or genitals, or
waarng any dewvice or covering exposed (g view which simulgtes the appearance of any
particn of the famale breast helow the top of the aregla or any portion of the pukic region.
anus, bullucks, wJiva or genitala, or human male genitals in a Cisagrnibly turgid state.
aven if completely and opacuely ¢overad; or

2. Amy cxhibition, perfarmancs, dance or canduct of any byps concuctad in A pramises
where such exhibiton, performance or darce is disinguisbed or characterized by a
nredor-inant amphasis on the depiction, description. simulstien or reiation to the folowirg
specifed sexual activitias:

A. Humamn cenitals in a state of sexual strmulatien or arousal,
b, Acts of human masturbakon, sexual intercourse or socomy. Or
=3 Fandling ar other erctic toucning of ~uman genitals, pubic regior, buttoces of
fermale breast; or
3. Any extubttion, performance, dance or conauct which iz interced (o sexually stimulate any

£

member of tre pubilic and which s vanducked on a regular basis or a3 2 susstarliai part o
the premises acitiwity, This includes, but =3 not limited to, any such exhib:tion,
performance, danse or conduct perfarmed for, arrangad with or engaged in with fewer
than all members of the public an the premises at that time, for which paymeat is made.
sithar cirectly ar ndirectly, for such perfermance, axhibition, cance or conduct and which
iz comrmonly rafamed to as table dancing. couch dancing. taxt dancing, lag dancing,
arivate dancing or stracdle 2ancing, or similar types of performancas. exnibitions, dances
or conduct,

a5-18-1 11-2G-98
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TITLE 05 BUSIIN 3 LICENSES AND REGULATIONS G518 4t Cakareis

c. "applicant™ means the individuai or entity seeking an adult cabaret licanse in the GCity of
Lakewoaod.
0. "Applicant control persons® means =i parners, corporate officers and directors and any other

individuals in the applicant's business organization who hold a2 significant interest in the aduit
caharst business, based on responsibility for manegement of the adult cakaret business.

E. "City" means e City of Larewood .
“City Manager”™ means the City Manager of the City of Lakewaod.

G. “City Manager ar designes” means eitner the C:ity Manager of e City of Lakewood or he parson
designatad oy the City Manager af the City of Lakewood to handle or perferm some act, function,
rasponsibility or task.

k. "Employee” means any and all persons who work in or at or render any services directly related @
the operation of any adud caparet, including, but not limited to ranagers and entertainers,
regzardless of whether any such employes is or considers himself ar herself an mdependent
cantractcrs or otherwise.

I rEnteriainers means ary person who provides adult enterainment within an aduli cabarst as
defined in this Section, whather or not a fee is charged or acgepied for entartainment.

Jd. "Liguar® means all beverages defined in RCW B6.04.200.

K. "Mansger” means any person who manages, direcls, adminsiers or & in charge of the affzirs
ardior conduct of any portion of any activity invelvirg adult antertainment aceurring at any acult
cabarat, and incudes assisiant managers working with ar under the direction of a marager o
carmy out such purposes.

L. *Cperator means ary parson oparaling, conducting or maintaining an sdul: cabars!,

M. “Perzon” means any individual, parlnership, ¢arporation, trust, incorporated ar cnincoroorated
association. marital community, joint venture, governmental emity, or ather entity ar groLp of
persans howeaver crganized.

M. "hMember of the public® means any customer. patron, clup memhber, or person, other then an
employee as defined wn 1his Section, who is invited or admitted to a cabaret.

o, "Sexual conduct” means acts of:

1. Sexuai intercourse within its ordinary meaning, ocourring vpen any penetration, however
slight; or
Any penelration of the vagina or anus, however slight, by 2n otiect, or
Any contact between persans invalving the sex organs of one perscn and ing mouth o
anus or ancther; or
Masturbation, manual or instrumental, of oneself or of ane parsaon by anather; or
Touching of the sax argans or arus, whether clothed or unclothed, of onesel!f or of one
person by anather, or
Touching of the sexual or other intimate parts of a person dane for the purpose of

gratilying sexual desire of either party or a third party. {Ore. 171 § 19 {part]. 19398).

ap W

o

05.716.028 - License Reguired

05-186-2 <1-30-28
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TITLE 0% BUSIA S LICENSES aND REGULATIOMNS 05,18 ull Cabsrets

It is uniawful for any person to conduct, manage or operate an aduit cabaret unless such person s
the holder of a valid and subsisting license from the City to do s0, obtained in the manner providad
in this Chapter.

It iz unlawful for any entertainer, employee or manager to knowingly work in or about, or to
knowingly perform any service or entertainment direcily relaied to the aperation of an unlicensed
adult ¢abarel.

It is urlawful for ary entertainer to perform in an adull cabaret unless such persen s the holder of
a va-id and subsisting license fram the City to So so0.

it is unlawhl for any manager to werk in an adult cabarat unless such persgn is the halder of a
valid and subsisting license from the City to do so. It is also unlawful far any manager ta allow or
permit an entartainer to perform in an adult cabaret uniess such entertainer is the holder of a vaiid
and subsisting license fram the City to do 0, and it is the responsibility of the manager to make
sure that “he entertairers who are performing while the manager is warking are propearly licensed.

(Ded. 171 § 1 {par), 1998).

05.16.030 - License Prohibited fo Certain Classgas

MNa license shall be issued to:

A

A natural person who has not attained the age of 21 years, except that licerses may be issuvad to
persons who have attained the age of 18 years with respect to cabarels where no intoxicatng
liguors are served or grovided.

& person whose place of business is concucted by & manager or agent, uniess such Mmanager ar
agert possesses the same qualifications raquired of the licensee, or in the case cf & manager ar
an aduil cabaret, the manager has cbtained a manager's license.

A cooartnership, unless all the members lhereof are gualfied o obtain a license as providead in
thisz Chapter. Such license shall be 'ssced to the manager or agent trereaf.

A coeporation, urless all the officers and direciors rereal are gualified to obtain a license &5
proviced hergin. Such license shall be issued to the managar or ageal thereof,

A person, copartrership, or corporation that owns, operates or maintains any other adult cabaret,
adult anterta:nment astablishment or sexually griented business, as those terms arg generally
urderstond o mean. located within the City of Lekewood. It is proviced, however, that this
firmitstion shali not be applied $o as ta prohibit the renewal of a license far such a business where
such person. copartnersiip. or corporation operates two or more adull cabaret, adult
anterta:rment establishment o sexually arented business as of the sffective date of the
Ordinznca by which this provision is adogred., PROVIDED that such adull cabarets, adult
entertainmert estabiishments or sexuzily oriented businesses rmay rot be expanded, eniarged or
‘mproved in any way, nor modified in any way that increases the amourt or level of activity or
business at such adult cabaret, acult entertainment ssiablishment or sexually griented businass,
uniess the aduit cabaret adult entertainment establishment ar sexually orientsd busirass 8
proughl into full compliance with the provisions of this Chapter and the Lakewsad Muricipel Code;
nrovided that this shall not restrict said persen, coparnership, or corporation fram making
NECESSAryY rep2irs.

Mo more than one adult cabaret, adult entertainment estabiishment or sexually oriented business

may be located on any piecs of property or any adjacen! piece of preperty owned or leasad by the
same person, copartnership. or corporation, It is aravided, however, Lhatl this limitation snall ot
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be applied sc a5 to prohibit the renewal of a license for such businesses whera such adult
cabarets, adult entertainmaeant establisnments aor sexually oriented businesses were lecated o the
sama ar adiacent property on the effactive date of the Ordinance by which this prowvision is
adopted, PROVIDED that such adult cabarats, aduit entertainment =stablishments or saxually
ariented businesses may not be expanded, entarged or improved in any way, nor macified in any
way that increases the amount or level of activity or busness at either or any such adult cabaret.
adult entertainment establishment or sexually oriented business, unless the adult cabarets, adult
antertainment establishments or sexually ariented businesses is brought into fuill compiiance with
the provisions of this Chapter 2nd the Lakewood Municipal Code; previded that this shall not
restrict said person, cepantnership, or corparation from making necessary ‘epairs.
(Crd, 471 § 1 {part}, 1928).

05.16.04% - Application

A Adult Cabarst License
1. All applications for an adult cabaret license shall be submitted to the City Manager or
designes n the name of the persen or erhty propesing to conduct 2n adult cabaret on the
business premises anc zhaill he signec by sech person and certifed as true under penalty
of perjury. All 2pplicatiors shail be submitted on a form supplied oy the City. whick snall
requira the following information:

A.

10875

For the apolicant and for each applicant control perscn, pravide: Names, ary
alimzses or previous names, date and place of birth, driver's license number, if any,
social security number if amy, and usiness, mailing, and residential address. and
business telephone number.

If a partrarship, whather general or limited; and if a corporation, date and place of
incorporation, evidencs that 4 is 'n good standing under the laws of Washington,
and name and address of any registered agent for service of process.

Whelher the applicant or any partner, corparate officer, or director of the aoplicant
hotds any other licenses under this Chaptler or any license for simiar adult
entertainmeant or sexually orented business, incivding matior picture theaters and
paneramas. from the City or another city, county or state, and if so, the names
and addresses of each other licgnsed business.

A summary of the business history of the applicant and applicant contral parsers
in owning <r opersting the adull entetainmen: or ¢iher sexually orented
businesses, providing names, addressas and dates of operation for such
businesses, and whether any business license ar adu't entartainmert license has
been revoked or suspended, and the reason therefor,

For the applicant and all applicant controd persons, any and all criminai
convictians or forfetures with'n five years immedgiately preceding the date of the
application, other shan parking o¥enses or miner traffic nfractions including the
dates of conviction, nature of the ¢rime, name and location of court ard
dizposition,

Far tre applicant and all applicart contrel persons, & description of business,
oocupston or employment histary for the tree years immedigiety preceding the
date aof the application.

Aulnorizetion for 1ne City, its agents 2nd employees 0 Seek infermaton a
confirm any statemen:s set forth in the application,

The Igcation and doing-business-as name of Ihe proposed adull czbaret,
including a legal description of the property. stree! address, and teleashone
number, tegether with the name and address of sach owner and lasses of the
property. :

Three {3) two-inch by bwo-inch calar ahctographs each of the applicant and of
applicant contral persons. taken within s months of the cate of appiication
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shawing only the full face.

I A comrplete set of fingerprnts for the applicant and for sach sggiicant conirol
parson, by empioyees of the department providing law enforcement services for
the City of Lakewood.

k. A scale drawing or disgrem showing the configuratian of the premises for the
proposed adult cabaret, including 2 staternent of the total floor space pocupied by
the business. and marked dimensions of tha interior aof the premises.
Performance areas. sealing areas. manager's office and slaticns, restroorns and
sersice areas shall be clearly marked an the drawing. An apptication for a licenses
for an adult cabaret shall include building plans which demonstrate conformance
with Section §.16.250 of the City Code.

An application shall 2e deemed complate upan the applicant's provision of a.l informarion
reguestec above, including icentification of "none™ where tnat is tha correct rasponse. and
the applicant's verification that the application s compigte. The Ciy Manager or designee
may request ather infermation or carification in adgition to that pravided in a compiate
applicatian where necassary to determine compriance with this Chaptear.
A non-refundable spplication fee muyst be pad at ke time of filing an 2pplicaton in arcer
to defray the costs of praocessing tha application.
Each applicart shall verify, under peralty of perjury that the infarmation corained in ne
applicatian is rue.
If any perscn or entity acguires, subsequent to the issuance of an adult cabaret license, 8
significant interest basec on responsibiiity for management or operation of lhe licensed
premisas or the licensed business, rolice of such acquisition shall be provided in writing
to the City Manager ar designee, no later than 2t calendar days fallowing such
acnuisition. The natice required snatl irclude the information required for the ariginal adu
cabaret license applicatian.

Tre adult cabaret license, if granted, shall state an its tace the name of (ke person ar

persens to whem it s issued, the exoirgtion date, the name or names urder which he

business shall be dene or by which the business shall be known and the address of -he
loration of the licensed adull cabaret. The permit shall be posted i @ conspicuous place
=t or near the entrance ta the adult cabaret s¢ that it can be easily read a2t any time tne

DusIiNess s ogen.

Mo persan grarted anm adult cabaret license aursuact o this Chapter shall operale the

adult cabaret business under a name nat specified on the license, nor shall any persan

operate an aduit cazaret under any designation or at any lacation not specified on the
license.

Upon receipt of the complete application and fee, the City Manager or designes shall

provide copies to the police. fire, and community devalcpment departments for their

invastigalion and review to determina compiiance of the propesed adult cataret with the
laws and ragulations which each department administers. Each departmarl shall. within

30 calendar cays of the date of such aoplication, inspect the appiication and premises

and shall make 2 writien report to the City Manzger or designee whether such applicatian

and premises comgly with the laws acmiristsred by each department. Na license may ba
issued unless each department repors that the 2pplication and premises camply with the
relevant laws. |In the event the premizes is not yel constructed, the departments shall
base their recammendation as o premises compliance on their review of e drawings
submitted in the application. Any adult casaret license approved priar to premises
conztruckon shali contain a condition 1hat the gremises may not open for business uritil
the premises have been inspected and determined o be In substartial conformance with

the drawirges submitted with the application. A deparnment shall recommend denial of a

license under this subsection if it finds that the propesec adult cabaret is nat in

confarmarce wih the reguirernents of this Chapier or cther law n effect in the City. A

recommendation for denizal shall cte e spegific reason thersfor, inclucing applicao 2

laws.

05-16-5 _ 11-30-98

10876



TITLE 05 BUSIN' 3 LICENSES AND REGULATIONS 05,18 It Cabarets

9. An aduit cabaret licernse snall be issued by the City Manager or designee within thirty-five
{35) calendar days of the date of filing a complete iicense appiication and fee, unlass tre
City Manager or designee determings that the agpiicant has failed to meat any of Ire
raquirarmants of 1his CThapter or provide any information reciired unider this subsection or
that the apolicant has made a faise, misleading or fraucdulent statement aof material fact on
tha application for 4 licanse. The City Manager or cesignee sha:l grant an extension of
time in which to provide all information reguired for a complete licanse application upon
the request of the appicant. if he City Manager or dasignee finds that the applicant has
failed to meet any of the requirements for issuance of an adult cabaret licange, the City
Manager or designee shall deny the application in writing and shall gite the specifc
reasons therefor, ‘roluding aooticable iaw. If the Gity Manager or designee fails to .ssue or
cdeny the license within hiry-five (35) calendar days of the date af filing of 2 compiete
application and fee, the appticant skall be permitted. subject o ail other appicable law, lo
operate the business for which the license was sought until notification by Ine City
Manager or dasigree that the license nas been denied, but in no event may the City
fManager or designes extend the apolication review time for mcre thar an zdditional 20
calendar days.

Adult Cabarst Manager and Ertetairer Licensess.

1. Na parzon snall work @5 @ manager, assistant manager or entertainer at an adult cabaret
without an enterdziners or manager's license from the Ciy. Each applicart for a
manager's or entertainers license shall complete an application on ferms provided by the
City conmaining the informalien identified below. A ronrefurdable application fae of
$100.00 shall accampany e application. A copy of the application shall be proviced to
the police department far its review, investigation z2nd recommendation. All appficaticns
for a manager's or entertainer’s license shak be signed 2y the applicant and certified o be
rue urder penalty of perury. The managers or entertainer's license appiicaticn shall
raquirg the following infarmalion:

a. Tre applicant's true name, home address, home telephone rumber, date and
ptace of birth, fingerprints taken by employees of the depariment praviding law
enforcemert services for the City of Lakewcod, social security numbear, and any
stage names or ficknamas used ‘n entartaining.

The name and address of each business at whicn the applizantinterds to wWark,

c. Documnentation that the applicant has ataired the age of 18 years. Any two of the
following shail be accepled as documentation of age:

i A motar vehicle ogeratar’s license issusa by any 53te bearing tre

spplicant's photogragh and date of oifth;

i, A state issued identificaton card bearing the asplicant's phoagraph and

date or birth;

i An official passport issued by the United States of America;

o

. An immigraticn card issued by the Uritec States of America; or
'3 Any ather identificaton trat the City determinas to be accentable.
d. A cormpiete statement ef all convictions of the zpplicant for any misdemsanar of

felony viciations in this or any cther city, county, or gtate within five years
immeadiately preceding the date of the application, except parking viciations aor
mincr traffic infraciions.

e. A description of the applicant's principal activitias or services io be renderad.

f. Three {3) two-inch by two-inch coior photographs of appiicant, taken wilnin 3ix
months of the date of applicatior, shawing only the full face.
- Authgrization for tha City. its agents ard employses 0 invastigate and confirm
any statements set forh in the application.
2. The City Manager or designee may reques: additional infoermation ar clarifeatior. wnen
necessary lo determine compliance with this Chapter.
3. An adult cabaret manager's or an adult ertertainer's license shall be issued by the City

Manager ar designae within twenty-one (21} calendzar days from the date the complete
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application and fee are recetved, or the condiional license ssued to an applicant far an
aduit entertainer's ticense shall automatically be canverted to a permanent license for the
year for which the application was submitted, as providad nerginbeiow, unless the City
Manager or designee cetermines that the applicant has failed to provide any information
recuired *o ke supplied according to this Chapter, has made ary false, misleading or
fraudulent starement of material fact in the application, aor has failed ¢ meaeat any of the
requirerments for issuance of a license under this Chaoter. If the City Manager or
designee ceiermines that tha applicant has failed 1o qualify for the iicense agcplied for, the
City Manager or designes shall ceny the agglication in writing and shall cite \ke specific
reasons therefor, including applicable laws.

If the City Manager ar designee Ras failed to approve or ceny ar apglication for an acult
cabarat manager's license within twenby-ene {21) calencar days of fiing of a completa
application, the applicant may, subject to alt other apoticable [aws. commeancs wark 3% a2n
adult ¢czbaret marager in a duly licensed acuit cabarst until nelified by the City Manager
ar designees that the ‘icense has been denied. but in no event may the City Marager or
designas axtend the applicaiian review tme for more tran an additicrnal Z0 calerdar days.
Upon recepl of 2 fully cemplete license application and fee, an applicant for an aduit
emenairer's Lcense snall oe issued a conditional license. On the tweanby-first {21st) day
following tne filing of the comolete application and fee, or at the conclusicn of the
application review time partod If extended by the City Manager or designee, said
conditicral licensa will automatically convert 1o a permanent license for the calendar year
for which the license application was submitted, unless, aftar review, the City Manager or
designes has denied the license apmization. Frovided that, if the applicant appeals the
deniai of the license application. the conditional :icense shall remain valid wntil the final
detarmination of the agppeal from the denial of the application, as incicated by the final
determination of such apgeal. In no event may the City Manager ar designee extend the
application review time fer more than an addisional 20 calendar days.

{Ord, 187 § 1, 1998; Ord. 171 § 1 (part}. 1824).

05.16.050 - Stapdards of Conduct and Operation - Aduit Cabarels

A

The following standards of conduct mus: be adhered ta by empioyees of any adult cabaret while
in any area ir which membesrs of the public are sllowed 1o ba present:

1.

Mo smploysa or entertainer shall be unciothed or in such less than opaque and complets
attire, costume or clothing so 25 10 exposa ta view any partion of the female breast below
the top of the aregla ar any partian of the pubic region, anus, buttocks, vulva or genilals,
excapt upon @ stage at least 18 inches above the immediate floor level and remavec at
least eignt feet from the nearest member of the pubi:c,

Mo employee or entertainer minglirg with members of the public shail be unc.othed or 0
less than opacue and cormplete atlire. costume or ¢lothing as descrnbed in subdhvsion 1 Of
this subsecticn, nor shall any male empioyee or entertainer at any time apgear with his
genitals in a disceribly turgid state, even if competely and cpaguewy cavered, or wear or
use any device or covering whicn simulates the same,

No empleyee ar entertainer mirgling with membaers of the public shall wear or use any
device or covering exposed to view which simulates the breast below the tcp of the
arecla, vulva, genitals, anus, any poriion of the pubic region. or outtccks.

Mo employee or entertairer shall caress, fondle or erotically touch eny member cf the
public. Mo empioyee or entertainer sha: enccurage or permit any member of the pu=iic ta
caress, fondle or erotically touch any employes or entartainer.

Mo emptoyea ar entertainer shall perform actual or simulaled acts of sexual conduct as
defined in this Chapter, or ary act which constitutes 2 violation of Chapter 7.484 RCW,
the Washingtan Moral Nuisances Statute,
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Mo employee or entertaimer mingling with members of the public shall ¢onduct any dance.
performance or exhibition in or about the non-siage area of the adult cabaret urless that
dance, performance or exhibition is perfformed at a distance of na less than four feet frem
any mar~ber of the public.

NG payment, tip or gratuity may be paid directly to any adult entertainer or other employee
of an acLllt cabaret as compensation for any aduit entertainment, regardless of whera he
adult enertainer or other empioyee of an adult cabaret is located. Payments made to
cashiers, wait-persons or other employe2s of an adull cabaret for admission fees or for
food, heverage or other product sales dao not constitute cermpensation for any adult
ertartainment. Any paymenis, lips or gratgities that any patron ar other perser intends or
cesires to pay to any adult entertainer or other employes of an adult caparet as
campensation for any adult entertainmenrt shall 2e depasitad in a box or receptacie ciearly
identified as the box or receptacla inta which payments, fips o gratuities shall be received
by or depesited for the intended adult entartainer or obtver employes of an adult cabarat.
The location of sucn hox{es) or receptactels) shail be in the vicinity of the cash ragisier cr
counter where payments are made for services provided in the astablishrrent, ard shsll
ke clearly viginle to the manager of the adult cageret and ke the pubiic. No payment, Ep ar
grablity may be offered to, or sccepted by ar adult enterainer in advance af or prinr o
mny performance, exhibiticn, dance or cenduct provided by Ihe entertaner.  No
ertertainer performing upon any stage area shal be germitted to accept any form of
pavrrent, lip or gratuity afared directly to the entertziner by any membar of the pubric.

Mo adult cabaret enterainer shall perform any other type of wark or service for the acult
antertainment establishment By which the snterairer is empioyed cther than that of an
acult cabaret entertainer during any bwelve (12} hour pericd from a tme that the acult
cabarat entertainer has or will werk for the aduit antertainment sstzblishment as an adult
cabare: ertartainer. {This provision would probibit a gerson from acting as an acult
cabaret manager ar weit-persar or any other pesition other than adult cabaret entertainer
during any twelve hour period fullowing or preceding the tme lhat such person acted in
tre capacity of 2n acult caharea! entertainer; and would prohibit 2 person from acting as an
enterdainer ir the adult caharet during any bwelve hour period following ar prececing the
time ihat such persen acted or served in the casacity #s a wait-gersan, an adult cabarel
manager or any othar posaion other than aduit cabzaret entertainar at the zdult cakbarsl.

B. Al any acult cabaret, the following are required:

1.

Admission must be restricted to pecsans of the age of 18 years or more. |45 unlawyl far
any owner, cperator. manager or other person in charge of an adult cabaret 1o knowingiy
permit or allew ary perscn under the minimum age specified to be in or upon such
prermises. Tha owner, opsrater, manager or ather person ir charge of an adult cabarst
shall ba respensibie for checking the identity and age of persons who gppear 0 be close
to or under the age of 18 years.

Neither the perfarmance nos any photograph. drawing, sketch or otner pictorial or graghic
representation thereof displaying any portion of the Breasts bsow the top of the araenla cr
any porion of tha pubie hair, buttocks, geritais, andfor anus may be visible autside of the
adult cabaret. No memter of the public shall be permitted at any time o antar intd any of
tha non-public partfons of the adult cabaret, wrich shall include but are not limited to- the
drassing raaoms of the enteftainars or ofher rcoms pravided for the benefit of employeeas,
ana tte kichen and starage araas; except that persons delivering goods anc matsrials.
food and beverages, or performing mantenance or repairs to the premisas or equiorment
on ihe premises may be permitied into non-oublic areas to the extent required to perform
their job duties.

C. The respansibilities of the manager of an a2dull cabaret shail include Jul are nat  limited to.

1.

A licensed rmanager shall be on duly at an adult cabaret at all tmes adult entertainmert is
heing pravided or members of the nublic are present on the premises. The name and
licensa of the manager snall be prominently pested during Susiness hours The manager
shail be responsible for verifyirg that any person who provides aduit enteri@inmant within
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the pramises possesses a current and valid entertainer's license.

2. The licensad manager en duty 2nali nat be an enterainer.

3. The manager or an assistant manager licensed under *his Ghapter shall maintain visual
abservation of each member of the public at all bmes any entertainer is present in the
public or performance areas of the adult cabaret. Where there is more than one
performance area, or the perormance area is of such size or corfiguration that one
marager or assistant manger is unsbie to visually observe, at all hmes, each aduit
entertaings, each emplayes, and sagh member of the public, a manager or assistant
marager licensed uncer this Chaster shall be provided for sach public or gerfarmance
area ar portion of a public or performance area visually saparated from ottt er portions of
the adult cabaref.

4. The manager shzli be resparsibile for and shall assure that the actions of members of the
public, the acult entertainers and all other employees shall comply with all requirements of
this Chapter.

h

Every adult entartainer shail provide his ¢r her licensa o the adul: cabaret manager ar

duty on the premises prior o his or her performance. Tns manager shall ratzun the

licensas of the acult entertainers readily available for inspaction by the City at ary lime
during tusiness Nours of the adult cabaret.

FPremisas - Specifications.

1. Perfurmarce Area. The pedarmance area of the adult cabaret where adult entefainment
as desaribed in Section 5.18.050(A) 1) 1s proviced shall be a stage or piatiorm at least 18
inchas in elevation above the 'level of the patron seating areas. and shall be separated by
5 distance of at least eight fest from all areas of the gremises to which members of the
public have aczess. A condnuous railing at least three feet in height and located at least
gight feat from all points of the performance area shall separate the performance area
zrd the patron seating areas. The stage and the erlirs interior portion of cubicles, rooms
or stalls whersin adult entertainment is provided must be visible from the common areas
of the pramises ard at least one managers stetion, Visibility shall nat be blocked or
obstructed by doors, curtains, drapes or any other obsiruction whatsogwver,

2. Lighting. Sufficiznt ighting shall be provided and equslly distributed thraugrout the public
areas of the premises so that all sbjects are plainly visible at alf times. A minimurm hghting
leve: is established requiring that lighting be sufficiert so that 8 point size prnt o white
hackground would te readable at a distance of twenty inches from the ayes of the person
sa reading, and that level of fighting shall be provided for all areas of the adult cabaret
where members of the public are agmitted.

3 Visibility to Manager. Al activity or entertainment occurring on the premises shall be
visible at all imes by and from the manager on duty at the Lime.
4. Visipility from Puglic Places. No activity or entertainment ccourring on the oremises shail

be wisible at any time fram any public placs, ard no entertainer shall be visiole from any
public place during fhe hours of his or her empleyment, or apparent howrs of suen
employr-ent, an the premises.

8. Signs. A sign at least wa feet by two feet, with faliers at least one inch high shall oa
conspicuously displayed 1n the public area(s) of the premisas stating the following:

THIS ADULT CABARET IS REGULATED 2y THE CITY OF LAKEWOOQD.
ENMTERTAINERS ARE: {A) NOT PERMITTED TO ENGAGE IN ANY TYFE OF
SEXUAL COMNDUCT; (B} NMOT PERMITTED TOQ APFEAR SEMI-NUCE OR
MUDE, EXCERT ON STAGE: (C) NOT PERMITTED TO ACCEET PAYMENTS.
TIPS OR GRATUITIES IN ADVANCE OF THEIR FERFORMANCE; {D} NOT
RERMITTED TO ACCEFRT PAYMENTS, TIPS OR GRATUITIES DIRECTLY
FROM PATROMS

a. BLsness Signs. Exterior signs and any wnterior sign or notice wisicle to the nubiic may
announce e name of the business znd the nature of the husiness by the terms "adult
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entertainment”, "adull theater” or "adult use establishment™ But shall not eontain any

representation af the human body or make any statement pertaining {o the human nady,

whether of entertainers, patrons or the public,

7. Frice List. Thers shall be posted and conspicuausly dispiayed «n all areas of the adult
cabaret where members of the public are admitted 2 list of any and all types of
entertainment, perfarmarces, dances ar zanduct or other services proviced on the
premises for which a fee or change is or may be paid. Such list shall further indicare the
speacific fee or charge in deilar amecnts for aach entertainment listad. It shall be unlawful
for any entertainer, manager ar other person to charge, request or demand any fee or
charge in excess of the amount s posted.  All payments for such entertainment,
perfermances, dances or conduct or other services shall be paid in aceordance with this
Hection.

3. Record Keeping Requiremants,

a. All papers, racords, and things reguired ta be kept pursuant to this Chapter shall
be open 3 ingpectiar by Iha City Manager or designee during the hours when the
licensed premises are coen far business, upon two waorking days’ written notice.
The ourpose of sucn inspections shall e to determine whether tne papers.
records, and things mest the requirements of this Chapter.

h. Each adult entertainment business shail maintain and retain for a perod of two
years the name. address, and age of each person empioyed or otherwise
retzined ar allowed to perform on the premises as an aduit entertainer, including
independent conlractors and their employess, as an entertainer. This information
shall be open to inspection by ihe clers during hours of opearation of the business
upon 24 hours' notice to the licenses.

2. Insgecticns. fn order to instre complianas with this Chapter all 2reas of licensed adult
cabarets which are open to members of the public shall be open to inspsction by agents
snd amployees of the City daring the hours when the premises are open for business.
The purpase of such inspecidons shall be to determine if the licensed premises are
cparated in accocdance with the reguirements of this Chapter. It is hergby expressiy
cdeclared that unannounced inspections ars recessary o insure compliance with this
Chapter.

It is unlawfy! for any adult cabarst o be aperated or otherwise apen to the public bebwesan the

hours of 2:00 am, and 1700 a.m.

This Chapter shall net he construed to prohibit:

1. Piays, aperas, musicals, or nther dramatic warks that are nol gbscene;

2. Classes, seminars and lectures which are held for serious scientific or educational
purpaeses and which are not abhscene; or

a. Exnibitions, performances, axpressicns ar dances that are not coscene.

These exaempotions shall not apply to the sexual conduct defined in Section 5.16.030 (O] of the
City Code, or the sexuzsl carduct described in RCW 7 48A.010 (2)(b]){il) and {ii).
Whether or not activity is obscena shall be judged by consideration of the fallewing factars:

1. Whalher the averags persan, spplying contemporary community standards, wauld fing
that the activity taken as a whale appeals to @ orurient interest in s2:x; and

2. Whether the activity deoicts or describes in a patently offensive way, a3 measurad
against commuruty starcards, sexual concuct as described in RCW T.48A 010 (2)(b); and

3. Whether the activity taken as a whole lacks sericus literary, aristic, political or scientific
valuea.

(Ord. 183 § 1,2, 1998, Ord. 178 § 1, 1998; Ord. 171 § 1 {part). 1998).

G5.16.060 - Business License Fees and Renewalis

S

Arnual License Fees. Annual licenase feas shall be as foilows:

05-16-10 . 11-30-98
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Adult Entartainrmant 5750.00 per year
Manager/Entartainer $100.00 per year

There shall be ng proraticn of license fees, and all licenses issued pursuant to this Chapter shal
expire at 12:00 p.m. {midnight} on Oecember 31 of the vear issued.

B. Renewal of License. All business ficenses shall be renewed aon or before January 315t af the tax
vear following the year of issuance or renewsai of the current license. if the business is to be
contirued. Apriication for renswal shall he mada on farms prescriced by tha City Manager, or
designee. Each aaplication far renewal shall be accompanied by tha license renewal fee for the
ansuing tax year as prescribed by an annual rescolution of the City Council establishing fees and
charges. Applications far renewal shafl be pracessed hereafter by the City commencing during
Decemober of each tax year for the ensuing tax year. Alkhough the City shall endsavaer @ mail
renewal notices for the next year ta persons who pessess valid licenses at the end of the current
year, it shall be the respans:tiity af the acglicant to suomit ta the City ‘he appropriate applications
and fees for license renewail, regardiess of whether or not renewal notices are sent out ar
received.

C. Late penalty. A late penalty shall be charged or alt applications for renewal of 2 license received
tater than seven working days after the due date (Jlanuary 31st) of such license. The armaount of
such penalty is fixed as follows:

Adddionat Perceniags
Cays Past Due of License Fees
1-30 25%
31-64 5095
61 and over 100%
C. Cancellaticn of Delinguent License. Notwithstanding the provisions of subsection C atove, if an

application for tha renawal of an acult cabaret business license is received by the City more than
ninety {80} calendar days past tha due date, tha busness license (renewal) application shall 2e
considered a new license application. with any rights, privieges or expectations relaied o a
license renewal being canceled, 5o that all applicable code requiremen:s and regulations must be
et as if the business had not operated in the past. It is provided, however, that .f 2 license
application is approved after havirg been canceles because of more than ninety (50} calendar
days delinquency, the additional percentage of license faa {10C%]) shall be paid pricr 1o issuance
af the license,
{Ord. 171 § 1 (par). 1998},

05.16.070 - Liquor Reqgufations

Any license ‘ssued pursuant to this Chapter for any business #1 which any liquor is consurmed shalt be
subject 1o the rules ar regulations of the Washingtan State Liquar Controi Board relating 1o the sale or use
of .ntoxicating liquoer, regardless of whether the liguor is provided pursuant 1o a liguer licerse or banguet
permits. No liquar shall be zilawed 10 any adult cabaret establishment without either a valid licuor license
or banguat permit issued by or under the authority of the Washington State Liquer Contro! Beard. In the
avent of a conflict between the provisions of this Chapter and the applicable rules and regulations of the
wWashington Siate Liquor Control Board, tha rules ard regulations of the Washington State Liquor Cantrol
Board shall contral.

(Ord. 171 § 1 {part), 1998).

35.16.080 - Grounds for Suspension or Revacation, Notice and Order and
Appeal

J5-16-11 11-30.93
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B, General Business Licansing Provisions Refersncad,  The provigions of Sections 5.02.170,
§02.180 and 5.02.190 of the City Cade shall apply to licersing issues under this Chaptar to the
extant that the provisions of Sections 5.02.170, 502,180 and 5.02.190 of the City Code are not in
specific conflict with the provisions hereof, and said provisions are thus incorporated heretn by thig
refarance as if luily set forth.

B. Appeal to Superior Court. Nobwithstanding the provisions of Section 1.36.080 of the City Code,
any apoeals or requasts for review Dy persons aggrieved by the decision of the Hearing Examiner
related lo a license or a provision under this Chapter shall be made o the Superior Court, whether
as an appeal ar & writ of cerbiorari. prohibition or mandamus.

(Ord. 471 § 1 (part), 1988).

a5, 16.090 - Viclation a Misdemeanor

Any person vioialing any of the provisicns of *his chapier is guilty of a miscermeanor.
(Ord. 171 § 1 {part), 15286).

5.16.100 - Nuisance Declared

A Public Nuisanca. Any acult cabaret operated, conducted, or maintained in vielation of this chapter
or any law of the City of Lakewood or lhe State of Washingtea shall be. and the same is, ceciared
to ke unlawfiul and 2 public nuisance. The Gity Attorney may. in addition to or in liew of any other
remedies set forth in this chanter, commence an action 1o enjoin, remove or abale such nuisance
i Ihe manrer provided by law and shall take such othar steps and apply to such court or courts
as may have junsdiction to grant such relief as wil abate or remove such public nuisarces, and
resirain and enjoin any person from aperating, conducting or maintaining an adult cabaret
contrary to lhe pgrovisions of this chaptar.

B. Moral Nuisance. Any adult cabaret operated. conducted or maintained contrary to the provisicns
of Chapter 7.4828, RCW , dMoral Nuisance, shall be, and the same is declared ta be, unlawful and a
puplic 2nd moral nuisance anc the City Altornsy may, in addition to or in lieu of any other
remedies set farth herein, commence an action or actions, ta abate, remove and enjoin such
plblis and moeral nuisance, or iMmpose a civl penalty, in the marner provided by Chapter 7.48A
RECWY.

(Ord. 171 § 1 {part), 1998].

05,.16. 110 - Additional Enforcemernt

The remedies faund in this chapter are not exclusive, and, the City may seek any other legal or equitabie
relief. including but not limited to enjoining any acts or practices which constiute or will constitute A
viclation of any business license ardinance or ather regulations herein adootad.

{Crd. 171 § 1 {part), 1998}

05.16.120 - Severability

if any pomion of this chapter, or its application to any person ar circumstances, is held invalid, the validity
of the chapter 28 3 whole, or any other portion thereof, and its applicaticn to other persarsg cr
circumstances. shall not be affected.

fOrd, 171 51 {part), 1892},
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