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Robert Gant and his wife appeal from a jury verdict in their § 1983 and Title

VII action alleging that Gant was terminated improperly from his position as an

officer with the Pinal County Sheriff’s Office (PCSO).  Gant contends that
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defendants discriminated against him on the basis of his race and age when they

failed to promote him and then fired him.  Defendants assert that Gant was not

qualified to be promoted and was fired because he lied about having worked on

Thanksgiving Day.  Gant assigns error to the district court’s denial of his motion

for judgment as a matter of law, or in the alternative, for a new trial.  Gant’s failure

to move for judgment as a matter of law before the case was submitted to the jury,

however, precludes consideration of his renewed motion for judgment as a matter

of law.  See Fed. R. Civ. P. 50(b); Tortu v. Las Vegas Metro. Police Dep’t, 556

F.3d 1075, 1081-82 (9th Cir. 2009).  We review the district court’s denial of a

motion for a new trial for abuse of discretion, Zhang v. American Gem Seafoods,

Inc., 339 F.3d 1020, 1040 (9th Cir. 2003), and we affirm. 

The jury’s exposure to Trial Exhibit 45 does not warrant a new trial.  Gant

argues that contradictory information in a different document shows that Trial

Exhibit 45 contains false information.  That document, however, is not part of the

record, and Gant fails to show that “unusual circumstances” warrant an exception

to the rule that we consider only the district court record on appeal.  See Lowry v.

Barnhart, 329 F.3d 1019, 1024-25 (9th Cir. 2003).  Nor does it qualify as “newly

discovered evidence,” because Gant could have obtained it sooner.  See Far Out

Prods., Inc. v. Oskar, 247 F.3d 986, 998 (9th Cir. 2001).  
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The jury’s exposure to a PCSO report in Exhibits 115 and 118 concluding

that Gant was AWOL on Thanksgiving Day similarly does not warrant a new trial. 

Gant never objected to admission of either exhibit and thus waived his argument

here.  See Fed. R. Evid. 103(a); Marbled Murrelet v. Babbitt, 83 F.3d 1060, 1066

(9th Cir. 1996).  Moreover, evidence in the record supports the AWOL

determination. 

Nor does the jury’s exposure to testimony indicating that Gant was fired

because he lied about working on Thanksgiving Day, or defendants’ reference to

that testimony during closing arguments, warrant a new trial.  Gant did not object

to the testimony, and defendants’ reference to it during closing arguments did not

disregard any prior ruling by the district court.  Further, the witness’s belief that

Gant was deceptive was relevant to defendants’ theory that Gant was fired for non-

discriminatory reasons.   

Finally, admission of the polygraph report into evidence does not warrant a

new trial.  Gant failed to object to its admission, and the report was relevant to

defendants’ theory that Gant was fired for non-discriminatory reasons.  

AFFIRMED.


