
This disposition is not appropriate for publication and is not precedent    *

except as provided by 9th Cir. R. 36-3.

The panel unanimously finds this case suitable for decision without    **

oral argument.  See Fed. R. App. P. 34(a)(2).

LR/Research

NOT FOR PUBLICATION

UNITED STATES COURT OF APPEALS

 FOR THE NINTH CIRCUIT 

LEODEGARIO OCHOA-JAIMES;

JOSEFINA MAGANA DE OCHOA,

                    Petitioners,

   v.

ERIC H. HOLDER, Jr., Attorney General,

                    Respondent.

Nos. 05-75416

        06-70640

Agency Nos. A077-818-527

 A077-818-528

MEMORANDUM  
*

On Petitions for Review of Orders of the

Board of Immigration Appeals

Submitted February 18, 2009**  

Before: BEEZER, FERNANDEZ, and W. FLETCHER, Circuit Judges.

In these consolidated petitions, Leodegario Ochoa-Jaimes and Josefina 

Magana de Ochoa, married natives and citizens of Mexico, petition for review of 

the Board of Immigration Appeals’ (“BIA”) order dismissing their appeal from an 
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immigration judge’s (“IJ”) decision denying Ochoa-Jaimes’ motion to terminate 

and denying Ochoa’s application for cancellation of removal, and its order denying 

Ochoa’s motion to reconsider.  Our jurisdiction is governed by 8 U.S.C. § 1252.  

We review for abuse of discretion the denial of a motion to reconsider, Cano-

Merida v. INS, 311 F.3d 960, 964 (9th Cir. 2002), and we review de novo 

questions of law and claims of constitutional violations in immigration 

proceedings.  Iturribarria v. INS, 321 F.3d 889, 894 (9th Cir. 2003).  We deny in 

part and dismiss in part the petitions for review.

The IJ did not err or violate due process in denying the motion to terminate 

where Ochoa-Jaimes was properly served with his Notice to Appear (“NTA”), 

appeared at his hearing, and failed to demonstrate prejudice.  See Kohli v. 

Gonzales, 473 F.3d 1061, 1065-67 (9th Cir. 2007) (illegibility of signature of 

issuing officer on NTA does not deprive immigration court of jurisdiction unless 

petitioner can demonstrate prejudice).

 We lack jurisdiction to review the agency’s discretionary determination that 

Ochoa failed to show exceptional and extremely unusual hardship to a qualifying 

relative.  See Martinez-Rosas v. Gonzales, 424 F.3d 926, 930 (9th Cir. 2005).  We 

do not consider Ochoa’s contentions regarding physical presence, because her 

failure to establish hardship is dispositive.  See 8 U.S.C. § 1229b(b)(1)(D).
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The BIA did not abuse its discretion in denying Ochoa’s motion to

reconsider because the motion did not identify an error of fact or law in the BIA’s 

prior decision.  See 8 C.F.R. § 1003.2(b)(1).

Ochoa’s contention that the BIA violated due process by disregarding her 

hardship evidence is not supported by the record and therefore does not amount to 

a colorable constitutional claim.  See Martinez-Rosas, 424 F.3d at 930. 

We are not persuaded that Ochoa’s removal would result in the deprivation 

of her children’s rights.  See Cabrera-Alvarez v. Gonzales, 423 F.3d 1006, 1012-13 

(9th Cir. 2005).

No. 05-75416:  PETITION FOR REVIEW DENIED in part; 

DISMISSED in part. 

 No. 06-70640:  PETITION FOR REVIEW DENIED in part; 

DISMISSED in part. 


