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OPINION
MILAN D. SMITH, JR., Circuit Judge:

According to the allegations of his first amended com-
plaint, Plaintiff-Appellee Abdullah al-Kidd (al-Kidd), a
United States citizen and a married man with two children,
was arrested at a Dulles International Airport ticket counter.
He was handcuffed, taken to the airport’s police substation,
and interrogated. Over the next sixteen days, he was confined
in high security cells lit twenty-four hours a day in Virginia,
Oklahoma, and then Idaho, during which he was strip
searched on multiple occasions. Each time he was transferred
to a different facility, al-Kidd was handcuffed and shackled
about his wrists, legs, and waist. He was eventually released
from custody by court order, on the conditions that he live
with his wife and in-laws in Nevada, limit his travel to
Nevada and three other states, surrender his travel documents,
regularly report to a probation officer, and consent to home
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visits throughout the period of supervision. By the time al-
Kidd’s confinement and supervision ended, fifteen months
after his arrest, al-Kidd had been fired from his job as an
employee of a government contractor because he was denied
a security clearance due to his arrest, and had separated from
his wife. He has been unable to obtain steady employment
since his arrest.

Al-Kidd was not arrested and detained because he had
allegedly committed a crime. He alleges that he was arrested
and confined because former United States Attorney General
John Ashcroft (Ashcroft), subordinates operating under poli-
cies promulgated by Ashcroft, and others within the United
States Department of Justice (DOJ), unlawfully used the fed-
eral material witness statute, 18 U.S.C. § 3144, to investigate
or preemptively detain him. Ashcroft asserts that he is entitled
to absolute and qualified immunity against al-Kidd’s claims.
We hold that on the facts pled Ashcroft is not protected by
either form of immunity, and we affirm in part and reverse in
part the decision of the district court.

FACTS AND PROCEDURAL BACKGROUND*
A. Al-Kidd

Plaintiff-Appellee al-Kidd was born Lavoni T. Kidd in
Wichita, Kansas. While attending college at the University of
Idaho, where he was a highly regarded running back on the
University’s football team, he converted to Islam and changed
his name. In the spring and summer of 2002, he and his then-
wife were the target of a Federal Bureau of Investigation
(FBI) surveillance as part of a broad anti-terrorism investiga-
tion allegedly aimed at Arab and Muslim men.? No evidence
of criminal activity by al-Kidd was ever discovered. Al-Kidd

All facts are taken from al-Kidd’s first amended complaint, unless oth-
erwise indicated.

2Al-Kidd is Muslim, but is African-American and not of Arab descent.
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planned to fly to Saudi Arabia in the spring of 2003 to study
Arabic and Islamic law on a scholarship at a Saudi university.

On February 13, 2003, a federal grand jury in ldaho
indicted Sami Omar Al-Hussayen for visa fraud and making
false statements to U.S. officials. On March 14, the Idaho
U.S. Attorney’s Office submitted an application to a magis-
trate judge of the District of Idaho, seeking al-Kidd’s arrest as
a material witness in the Al-Hussayen trial. Appended to the
application was an affidavit by Scott Mace, a Special Agent
of the FBI in Boise (the Mace Affidavit). The Mace Affidavit
described two contacts al-Kidd had with Al-Hussayen: al-
Kidd had received “in excess of $20,000” from Al-Hussayen
(though the Mace Affidavit does not indicate what this pay-
ment was for), and al-Kidd had “met with Al-Hussayen’s
associates” after returning from a trip to Yemen. It also con-
tained evidence of al-Kidd’s contacts with officials of the
Islamic Assembly of North America (IANA, an organization
with which Al-Hussayen was affiliated),® including one offi-
cial “who was recently arrested in New York.” It ended with
the statement, “[d]ue to Al-Kidd’s demonstrated involvement

*The IANA is identified in the Al-Hussayen indictment as an organiza-
tion with the “purpose of Da’wa (proselytizing), which included the web-
site dissemination of radical Islamic ideology the purpose of which was
indoctrination, recruitment of members, and the instigation of acts of vio-
lence and terrorism.”

The IANA’s web site currently disseminates a list of goals which
include, inter alia, to “[u]nify and coordinate the efforts of the different
dawah oriented organizations in North America and guide or direct the
Muslims of this land to adhere to the proper Islamic methodology”;
“[s]pread the correct knowledge of Islam”; “[w]iden the horizons and
understanding . . . among Muslims concerning different Islamic contempo-
rary issues”; “[a]ssist the oppressed and tyrannized scholars, Islamic work-
ers and Muslim masses in any locality”; and “[c]reate programs and
institutions that will serve the English-speaking Muslims of North Ameri-
ca.” Islamic Assembly of N. Am., About IANA, at http://www.iananet.org/
about.htm (accessed June 10, 2009). Al-Hussayen, then a computer sci-
ence graduate student at the University of ldaho, was accused of register-
ing and running the IANA’s web site.
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with the defendant . . . he is believed to be in possession of
information germane to this matter which will be crucial to
the prosecution.” The Mace Affidavit did not elaborate on
what “information” al-Kidd might have had, nor how his testi-
mony might be “germane”—Iet alone “crucial”—to the prose-
cution of Al-Hussayen.

The affidavit further stated:

Kidd is scheduled to take a one-way, first class flight
(costing approximately $5,000) to Saudi Arabia on
Sunday, March 16, 2003, at approximately 6:00
EST. He is scheduled to fly from Dulles Interna-
tional Airport to JFK International Airport in New
York and then to Saudi Arabia. . . . It is believed that
if Al-Kidd travels to Saudi Arabia, the United States
Government will be unable to secure his presence at
trial via subpoena.

In fact, al-Kidd had a round-trip, coach class ticket, costing
approximately $1700. The Mace Affidavit omitted the facts
that al-Kidd was a U.S. resident and citizen; that his parents,
wife, and two children were likewise U.S. residents and citi-
zens; and that he had previously cooperated with the FBI on
several occasions when FBI agents asked to interview him.
The magistrate judge issued the warrant the same day.

Pursuant to the material witness warrant, al-Kidd was
arrested two days later at the ticket counter at Dulles Interna-
tional Airport. He was handcuffed and taken to the airport’s
police substation, where he was interrogated. Thereafter, he
was detained for an aggregate of sixteen days at the Alexan-
dria Detention Center in Virginia, the Oklahoma Federal
Transfer Center, and the Ada County, Idaho, Jail. He was strip
searched on multiple occasions and confined in the high-
security unit of each facility. During transfer between facili-
ties, al-Kidd was handcuffed and shackled about his wrists,
legs, and waist. He was allowed out of his cell only one to
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two hours each day, and his cell was kept lit twenty-four
hours a day, unlike other cells in the high-security wing.

On March 31, after petitioning the court, al-Kidd was
ordered released, on the conditions that he live with his wife
at his in-laws’ home in Nevada, limit his travel to Nevada and
three other states, report regularly to a probation officer and
consent to home visits throughout the period of supervision,
and surrender his passport. After almost a year under these
conditions, the court permitted al-Kidd to secure his own resi-
dence in Las Vegas, Nevada, as al-Kidd and his wife were
separating. He lived under these conditions for three more
months before being released at the end of Al-Hussayen’s
trial, more than fifteen months after being arrested.* In July
2004, al-Kidd was fired from his job. He alleges he was ter-
minated when he was denied a security clearance because of
his arrest. He is now separated from his wife, and has been
unable to find steady employment. He was also deprived of
his chance to study in Saudi Arabia on scholarship.

Al-Kidd was never called as a witness in the Al-Hussayen
trial or in any other criminal proceeding.

B. Ashcroft

Defendant-Appellant Ashcroft was Attorney General of the
United States during the relevant time period. According to
al-Kidd’s complaint, following the September 11, 2001 terror-
ist attacks, Ashcroft developed and promulgated a policy by
which the FBI and DOJ would use the federal material wit-
ness statute® as a pretext “to arrest and detain terrorism sus-

4Al-Hussayen was not convicted of any of the charges brought against
him. His trial ended in acquittal on the most serious charges, including
conspiracy to provide material support to terrorists, 18 U.S.C. 8§ 2339A,
2339B. After the jury failed to reach a verdict on the remaining lesser
charges, the district court declared a mistrial. The government agreed not
to retry Al-Hussayen and deported him to Saudi Arabia for visa violations.

*The federal material witness statute, 18 U.S.C. § 3144, provides:
If it appears from an affidavit filed by a party that the testimony



AL-KIDD V. ASHCROFT 12275

pects about whom they did not have sufficient evidence to
arrest on criminal charges but wished to hold preventatively
or to investigate further.” (Cited in, and emphasis added, in
al-Kidd’s complaint.)

To support this allegation, the complaint first quotes Ash-
croft’s own statement at a press briefing:

Today, | am announcing several steps that we are
taking to enhance our ability to protect the United
States from the threat of terrorist aliens. These mea-
sures form one part of the department’s strategy to
prevent terrorist attacks by taking suspected terror-
ists off the street . . . Aggressive detention of law-
breakers and material witnesses is vital to
preventing, disrupting or delaying new attacks.

John Ashcroft, Attorney General, Attorney General Ashcroft
Outlines Foreign Terrorist Tracking Task Force (Oct. 31,
2001), available at http://www.usdoj.gov/archive/ag/
speeches/2001/agcrisisremarks10_31.htm (emphasis added in
complaint). The complaint also cites internal DOJ memoranda
quoted in a report by the DOJ’s Office of the Inspector Gen-
eral (OIG Report),® which describe the use of “aggressive

of a person is material in a criminal proceeding, and if it is shown
that it may become impracticable to secure the presence of the
person by subpoena, a judicial officer may order the arrest of the
person and treat the person in accordance with the provisions of
section 3142 of this title. No material witness may be detained
because of inability to comply with any condition of release if the
testimony of such witness can adequately be secured by deposi-
tion, and if further detention is not necessary to prevent a failure
of justice. Release of a material witness may be delayed for a rea-
sonable period of time until the deposition of the witness can be
taken pursuant to the Federal Rules of Criminal Procedure.

®See Office of the Inspector Gen., U.S. Dep’t of Justice, The September
11 Detainees: A Review of the Treatment of Aliens Held on Immigration
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arrest and detention tactics in the war on terror,” OIG Report
at 12, including the use of material witness warrants to con-
fine aliens suspected of terrorist involvement, id. at 38-39, 75.
The complaint also quotes the public statements of a number
of DOJ and White House officials implying or stating outright
that suspects were being held under material witness warrants
as an alternative means of investigative arrest or preventative
detention. In addition to this direct evidence, the complaint
cites a number of press reports describing the detention of
numerous Muslim individuals under material witness war-
rants. The complaint further alleges that the policies designed
and promulgated by Ashcroft have caused individuals to be
“impermissibly arrested and detained as material witnesses
even though there was no reason to believe it would have
been impracticable to secure their testimony voluntarily or by
subpoena,” in violation of the terms of § 3144.

In his complaint, al-Kidd links his personal detention to
these broader policies not only through inference, but also
through the statements of Robert Mueller, the Director of the
FBI. On March 27, while al-Kidd was jailed in Idaho, Mueller
testified before Congress, listing five “major successes” in the
FBI’s efforts toward “identifying and dismantling terrorist
networks.” The first was the capture of Khalid Shaikh
Mohammed, identified as “a key planner and the mastermind
of the September 11th attack.” The second was al-Kidd, iden-

Charges in Connection with the Investigation of the September 11 Attacks
(2003), available at http://www.usdoj.gov/oig/special/0306/full.pdf. The
OIG Report’s focus is the post-9/11 detention on immigration charges of
Arab and Muslim aliens, and touches only incidentally on those held as
material witnesses. Because the report, an official government document,
is cited extensively throughout the complaint, we deem it incorporated by
reference, and take judicial notice of its entire contents. See In re Silicon
Graphics Inc. Sec. Litig., 183 F.3d 970, 986 (9th Cir. 1999) (permitting
incorporation by reference of documents “whose contents are alleged in a
complaint and whose authenticity no party questions, but which are not
physically attached to the [plaintiff’s] pleading”).
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tified as having been “arrested . . . en route to Saudi Arabia.”
The other three “successes” all involved individuals “indict-
ed” or “charged” with some crime connected to terrorism. See
FBI’s Fiscal Year (FY) 2004 Budget: Hearing Before the Sub-
commitee on the Departments of Commerce, Justice and
State, House Appropriations Commitee, 108th Cong. (2003)
(statement of Robert S. Mueller, 111, Director, FBI), available
at  http://www.fbi.gov/congress/congress03/mueller032703
htm (hereafter Mueller Testimony).

Finally, the complaint notes that “material witnesses have
been routinely held in high security detention facilities.” The
OIG Report cites an Assistant U.S. Attorney who complained
that the DOJ’s Bureau of Prisons “did not distinguish between
detainees who, in his view, posed a security risk and those
detained aliens who were uninvolved witnesses.” OIG Report
at 20. It alleges *“a general policy” of extensive mistreatment
of material witnesses at the New York City Metropolitan Cor-
rectional Center (MCC). It cites a case, United States v. Awa-
dallah, 202 F. Supp. 2d 55, 59-61 (S.D.N.Y. 2002)
(Awadallah 1), rev’d on other grounds, 349 F.3d 42 (2d Cir.
2003) (Awadallah I1), which discusses the conditions of con-
finement of another putative material witness, Osama Awa-
dallah, held in New York City. The complaint avers that
Ashcroft “knew or reasonably should have known of the
unlawful, excessive, and punitive manner in which the federal
material witness statute was being used,” and that such man-
ner “would also foreseeably subject” detainees “to unreason-
able and unlawful use of force, to unconstitutional conditions
of confinement, and to punishment without due process.”

C. Prior Proceedings

In March 2005, al-Kidd filed this lawsuit in Idaho federal
district court. The first amended complaint was filed that
November, naming as defendants, among others, Ashcroft,
the United States, Mace and Gneckow (the two FBI agents
named in the Mace Affidavit), and a number of government
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agencies and officers in their official capacities.” It sought
damages under Bivens v. Six Unknown Named Agents of the
Federal Bureau of Narcotics, 403 U.S. 388 (1971), for viola-
tions of al-Kidd’s rights under the Fourth and Fifth Amend-
ments to the Constitution (a “Bivens action”), and for a direct
violation of § 3144.

Ashcroft moved to dismiss under Federal Rule of Civil Pro-
cedure 12(b)(2) and 12(b)(6). The district court first denied
the 12(b)(2) motion, holding that al-Kidd had properly alleged
facts sufficient to establish personal jurisdiction over Ashcroft
in ldaho. Specifically, al-Kidd had alleged that Ashcroft
“spear-headed the post September 11, 2001 practice . . . to use
the material witness statute to detain individuals whom they
sought to investigate,” and that “Ashcroft either knew or
should have known the violations were occurring and did not
act to correct the violations.” Next, the district judge denied
the 12(b)(6) motion, rejecting Ashcroft’s claims of absolute
and qualified immunity. The district court held that “[t]he
development and practice of using the material witness statute
to detain individuals while investigating possible criminal
activity qualifies as police type investigative activity, not pro-
secutorial advocacy” for which absolute immunity is reserved.
Turning to the claims for qualified immunity, the district court
held that “the allegations against Mr. Ashcroft involve more
than vicarious liability but assert claims involving Mr. Ash-
croft’s own knowledge and actions related to Mr. Kidd’s
alleged constitutional deprivations.” The principal deprivation
the district court mentioned was the allegation “that probable
cause was not shown in the warrant application.” The district
court also rejected qualified immunity for the FBI agents.

Ashcroft filed a timely interlocutory appeal.

"Ashcroft is the only defendant in this case who filed an interlocutory
appeal of the district court’s denial of the defendants’ Federal Rule of
Civil Procedure 12(b)(2) and 12 (b)(6) motions. Accordingly, none of al-
Kidd’s claims against the other defendants is before us.
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JURISDICTION AND STANDARD OF REVIEW

A. Failure to State a Claim

Section 1291 of U.S. Code Title 28 grants this court juris-
diction over “final decisions” of the district court. Ordinarily,
the denial of a motion under Federal Rule of Civil Procedure
12(b)(6) would not constitute a “final decision.” The district
court’s denial of absolute and qualified immunity, however,
is a “final decision” for § 1291 purposes because these immu-
nities are immunities from suit, not just from damages. See
Mitchell v. Forsyth, 472 U.S. 511, 525, 527 (1985).

As we have recognized in the past, interlocutory review of
a Rule 12(b)(6) motion to dismiss puts our court in the diffi-
cult position of deciding “far-reaching constitutional ques-
tions on a nonexistent factual record.” Kwai Fun Wong v.
United States, 373 F.3d 952, 957 (9th Cir. 2004). However,
because Ashcroft chose to exercise his right to appeal before
a fuller record could be developed, we proceed as we must in
a review of all Rule 12(b)(6) motions, accepting as true all
facts alleged in the complaint, and drawing all reasonable
inferences in favor of the plaintiff. See Newcal Indus., Inc. v.
Ikon Office Solution, 513 F.3d 1038, 1043 n.2 (9th Cir. 2008).
To avoid dismissal under Rule 12(b)(6), a plaintiff must aver
in his complaint “sufficient factual matter, accepted as true, to
‘state a claim to relief that is plausible on its face.” ” Ashcroft
v. Igbal, 129 S. Ct. 1937, 1949 (2009) (quoting Bell Atl. Corp.
v. Twombly, 550 U.S. 544, 570 (2007)).

We review de novo the district court’s rulings on absolute
and qualified immunity. KRL v. Moore, 384 F.3d 1105, 1110
(9th Cir. 2004); Preschooler Il v. Clark County Sch. Bd. of
Trs., 479 F.3d 1175, 1179 (9th Cir. 2007).

B. Personal Jurisdiction

Ashcroft also argues that the district court does not have
personal jurisdiction over him. Because denials of motions to
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dismiss for lack of personal jurisdiction are not ordinarily
reviewable on interlocutory appeal, Ashcroft requests that this
court exercise its “pendent appellate jurisdiction” to reach the
question of personal jurisdiction.

In Hendricks v. Bank of America, N.A., we summarized the
criteria for the exercise of pendent appellate jurisdiction:

Under 28 U.S.C. § 1292(a)(1), we may exercise . . .
pendent jurisdiction over any otherwise non-
appealable ruling that is “inextricably intertwined”
with or “necessary to ensure meaningful review of”
the order properly before us on interlocutory appeal.
District court rulings are “inextricably intertwined”
with a preliminary injunction when the legal theories
on which the issues advance are so intertwined that
we must decide the pendent issue in order to review
the claims properly raised on interlocutory appeal, or
resolution of the issue properly raised on interlocu-
tory appeal necessarily resolves the pendent issue.
We also construe Swint’s “necessary to ensure mean-
ingful review” language narrowly to require much
more than a tangential relationship to the decision
properly before us on interlocutory appeal.

408 F.3d 1127, 1134 (9th Cir. 2005) (quoting Swint v. Cham-
bers County Comm’n, 514 U.S. 35, 51 (1995)) (internal quo-
tation marks, citations, and alterations omitted). Thus,
Ashcroft must demonstrate that the issue of personal jurisdic-
tion is either (1) “inextricably intertwined” with or (2) “neces-
sary to ensure meaningful review of” the issues of absolute or
qualified immunity, in order for us to exercise the pendent
appellate jurisdiction he requests.

DISCUSSION

Al-Kidd asserts three independent claims against Ashcroft.
First, he alleges that Ashcroft is responsible for a policy or
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practice under which the FBI and the DOJ sought material
witness orders without sufficient evidence that the witness’s
testimony was material to another proceeding, or that it was
impracticable to secure the witness’s testimony—in other
words, in violation of the express terms of § 3144 itself—and
that al-Kidd was arrested as a result of this policy (the § 3144
Claim). Second, al-Kidd alleges that Ashcroft designed and
implemented a policy under which the FBI and DOJ would
arrest individuals who may have met the facial statutory
requirements of 8§ 3144, but with the ulterior and allegedly
unconstitutional purpose of investigating or preemptively
detaining them, in violation of the Fourth Amendment (the
Fourth Amendment Claim). Finally, al-Kidd alleges that Ash-
croft designed and implemented policies, or was aware of pol-
icies and practices that he failed to correct, under which
material witnesses were subjected to unreasonably punitive
conditions of confinement, in violation of the Fifth Amend-
ment (the Conditions of Confinement Claim).

Ashcroft argues that he is entitled to absolute prosecutorial
immunity as to the § 3144 and Fourth Amendment Claims.
He concedes that no absolute immunity attaches with respect
to the Conditions of Confinement Claim. He also argues that
he is entitled to qualified immunity from liability for all three
claims.

A. Absolute Immunity

[1] InBivens actions and those taken under 42 U.S.C. § 1983,°
“Im]ost public officials are entitled only to qualified immuni-
ty.” Buckley v. Fitzsimmons, 509 U.S. 259, 268 (1993). Prose-
cutors are entitled to absolute immunity, however, when they

8The qualified and absolute immunity defenses to each are the same.
See Butz v. Economou, 438 U.S. 478, 504 (1978) (“[W]e deem it untena-
ble to draw a distinction for purposes of immunity law between suits
brought against state officials under § 1983 and suits brought directly
under the Constitution against federal officials.”).
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engage in activities “intimately associated with the judicial
phase of the criminal process,” Imbler v. Pachtman, 424 U.S.
409, 430 (1976), and done “in the course of [their] role as an
advocate for the State,” Buckley, 509 U.S. at 273. They are
entitled only to qualified immunity, however, when they per-
form investigatory or administrative functions, or are essen-
tially functioning as police officers or detectives. Id. In
addition, the United States Attorney General is not entitled to
absolute immunity in the performance of his or her “national
security functions.” Mitchell, 472 U.S. at 520. The burden to
establish absolute immunity rests with the official seeking it:

The presumption is that qualified rather than abso-
lute immunity is sufficient to protect government
officials in the exercise of their duties. We have been
“quite sparing” in our recognition of absolute immu-
nity, and have refused to extend it any “further than
its justification would warrant.”

Burns v. Reed, 500 U.S. 478, 486-87 (1991) (quoting For-
rester v. White, 484 U.S. 219, 224 (1988); Harlow v. Fitzger-
ald, 457 U.S. 800, 811 (1982)). “[I]f application of the
principle is unclear, the defendant simply loses,” and receives
only the default of qualified immunity. Buckley, 509 U.S. at
281 (Scalia, J., concurring).

[2] To determine whether an action is “prosecutorial,” and
so entitled to absolute immunity, the Supreme Court has
adopted a “ “functional approach,” which looks to ‘the nature
of the function performed, not the identity of the actor who
performed it.” ” 1d. at 269 (quoting Burns, 500 U.S. at 486;
Forrester, 484 U.S. at 229). “In Imbler, the Court concluded
that the ‘reasons for absolute immunity appl[ied] with full
force’ to the conduct at issue because it was ‘intimately asso-
ciated with the judicial phase of the criminal process.” ” Van
de Kamp v. Goldstein, _ U.S. __, 129 S. Ct. 855, 861
(2009) (citing Imbler, 424 U.S. at 430). While the “duties of
the prosecutor in his role as advocate for the State involve
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actions preliminary to the initiation of a prosecution and
actions apart from the courtroom,” Imbler, 424 U.S. at 431
n.33, absolute prosecutorial immunity will be given “only for
actions that are connected with the prosecutor’s role in judi-
cial proceedings, not for every litigation-inducing conduct,”
Burns, 500 U.S. at 494.

As the Supreme Court has acknowledged, the distinction
between the roles of “prosecutor” and “investigator” is not
always clear. See Imbler, 424 U.S. at 431 n.33 (“Drawing a
proper line between these functions may present difficult
questions . . . .”). The Supreme Court has given us few bright
lines,” and its cases on prosecutorial immunity have pro-
ceeded on a function-by-function basis. Thus, the Court has
held that prosecutors receive absolute immunity for initiating
a prosecution, id., for presenting false or perjured testimony,
id., for appearing in court to apply for a search warrant,
Burns, 500 U.S. at 492, and for preparing and filing an infor-
mation and a motion for an arrest warrant, Kalina v. Fletcher,
522 U.S. 118, 129 (1997). By contrast, prosecutors receive
only qualified immunity for giving legal advice to the police,
Burns, 500 U.S. at 496, for investigating and fabricating phys-
ical evidence at a crime scene, Buckley, 509 U.S. at 274-75
(involving a bootprint left at the scene of a crime), for holding
a press conference, id. at 276-78, and for acting as a com-
plaining witness in support of a warrant application, Kalina,
522 U.S. at 130-31. See also Van de Kamp, 129 S. Ct. at 861.

In determining the scope of the functions to which absolute
immunity extends, the Supreme Court has “generally looked
for a historical or common-law basis for the immunity in

°One bright line the Supreme Court has given is that a “prosecutor nei-
ther is, nor should he consider himself to be, an advocate before he has
probable cause to have anyone arrested.” Buckley, 509 U.S. at 274. The
converse, however, is not true: the mere presence of probable cause to
have someone arrested “does not guarantee a prosecutor absolute immu-
nity from liability for all actions taken afterwards.” Id. at 274 n.5.
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question.” Mitchell, 472 U.S. at 521. The existence of a
common-law immunity, however, is a necessary, but not suf-
ficient, condition for the recognition of absolute immunity:
“Even when we can identify a common-law tradition of abso-
lute immunity for a given function, we have considered
‘whether 81983’s history or purposes nonetheless counsel
against recognizing the same immunity in § 1983 actions.” ”
Buckley, 509 U.S. at 269 (quoting Tower v. Glover, 467 U.S.
914, 920 (1984)).

Ashcroft contends that the decision to seek a material wit-
ness warrant is always a prosecutorial function. He has pre-
sented us with no historical evidence that a common-law tra-
dition of absolute immunity from suit for prosecutors in seek-
ing material witness arrests exists, and our own research has
uncovered none, even though the practice of detaining wit-
nesses who are not criminal suspects dates back to at least the
1840s. See generally Wesley MacNeil Oliver, The Rise and
Fall of Material Witness Detention in Nineteenth Century
New York, 1 N.Y.U. J.L. & LiBerTy 727 (2005). Other cir-
cuits, however, have held that the decision to seek a material
witness warrant to secure a witness’s testimony at trial is suf-
ficiently related to judicial proceedings to be protected by
absolute prosecutorial immunity. See Betts v. Richard, 726
F.2d 79, 81 (2d Cir. 1984); Daniels v. Kieser, 586 F.2d 64,
68-69 (7th Cir. 1978); see also White ex rel. Swafford v. Ger-
bitz, 860 F.2d 661, 665 n.4 (6th Cir. 1988) (suggesting in
dicta that the decision to seek a material witness order is pro-
secutorial). But see Odd v. Malone, 538 F.3d 202, 217 (3d
Cir. 2008) (holding “that the policies underlying the recogni-
tion of prosecutorial immunity do not apply with the same
force” to detained material witnesses because “the aggrieved
persons are unindicted third-party witnesses rather than crimi-
nal defendants™). In Betts and Daniels, the plaintiffs, who had
been previously subpoenaed as witnesses, failed to appear on
the day they were set to testify, and the prosecutor sought a
material witness warrant. Betts, 726 F.2d at 80; Daniels, 586
F.2d at 66. The Seventh Circuit in Daniels held that
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“[bJecause defendant was attempting to secure Daniels’ pres-
ence at the resumption of the trial, we must consider that he
was functioning as an advocate rather than as an investigator
or administrator,” and was therefore entitled to absolute
immunity. 586 F.2d at 69; see also Betts, 726 F.2d at 81 (cit-
ing Daniels).

Al-Kidd does not contest that absolute immunity ordinarily
attaches to the decision to seek a material witness warrant. He
contends, rather, that in his case, the decision to arrest was an
act in furtherance of an investigative or national security func-
tion, for which the Attorney General may claim only qualified
immunity. That is, al-Kidd claims he was arrested not in order
to secure his testimony at Al-Hussayen’s trial, but in order to
detain, interrogate, and gather evidence against him, in partic-
ular. He notes that, in both Betts and Daniels, there was never
any question that the material witness arrest was made for any
reason other than to secure the witnesses’ testimony at trial.

Ashcroft responds that any investigation into the purpose or
motive behind the decision to arrest al-Kidd is inconsistent
with the “functional” approach the Supreme Court has out-
lined. However, the cases he cites in support of this proposi-
tion are distinguishable. Those cases universally involve
allegations that the otherwise prosecutorial action was
secretly motivated by malice, spite, bad faith, or self-interest.
See, e.g., Bernard v. County of Suffolk, 356 F.3d 495, 504 (9th
Cir. 2004) (alleging “racially invidious or partisan prosecu-
tions”); Radcliffe v. Rainbow Constr. Co., 254 F.3d 772, 779
(9th Cir. 2001) (involving prosecutor accused of initiating
prosecution in order “to deny the plaintiffs access to public
works construction job sites”); Ashelman v. Pope, 793 F.2d
1072, 1078 (9th Cir. 1986) (“To foreclose immunity upon
allegations that judicial and prosecutorial decisions were con-
ditioned upon a conspiracy or bribery serves to defeat these
policies.”). None of these cases attempts to distinguish
between a prosecutor’s investigative or national security func-
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tions and his prosecutorial functions, which is the question
here.

[3] The cases distinguishing investigative and prosecutorial
function take into account the goal of performing an action to
determine function. In Buckley v. Fitzimmons, the Supreme
Court held that the prosecutors lacked absolute immunity for
their actions before they had probable cause to arrest a suspect
because “[t]heir mission at that time was entirely investigative
in character.” 509 U.S. at 274. Even after a grand jury had
been empaneled, the prosecutor’s actions before it were not
shielded by absolute immunity because “its immediate pur-
pose was to conduct a more thorough investigation of the
crime—not to return an indictment against a suspect whom
there was already probable cause to arrest.” Id. at 275.%

This circuit has followed the Supreme Court’s instruction.
In KRL v. Moore, a grand jury had indicted the plaintiff, based
on evidence obtained from an initial search warrant, on
twenty-one criminal counts, mostly concerning environmental
infractions relating to the removal of an underground fuel
storage tank. 384 F.3d at 1108. The following month, how-
ever, prosecutors obtained two additional warrants to search
for evidence with little relevance to the charges in the indict-
ment. Id. at 1109. We held that the prosecutors were engaged,
at least in part, in investigative functions when they requested

1%Justice Kennedy would have gone even further, extending the inquiry
beyond “immediate” purpose:

Two actors can take part in similar conduct and similar inquiries
while doing so for different reasons and to advance different
functions. It may be that a prosecutor and a police officer are
examining the same evidence at the same time, but the prosecutor
is examining the evidence to determine whether it will be persua-
sive at trial and of assistance to the trier of fact, while the police
officer examines the evidence to decide whether it provides a
basis for arresting a suspect. The conduct is the same but the
functions distinct.

Id. at 289 (Kennedy, J., concurring in part, dissenting in part).
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the second and third warrants, even though they already had
probable cause as to those suspects for other crimes. We cited
the prosecutors’ investigatory purpose, which they had admit-
ted both in depositions and on a talk radio program. Id. at
1114-15. “Thus, we conclude[d] that, because the warrant . . .
was to further a ‘stand-alone investigation’ into environmen-
tal crimes, [defendants were] not entitled to absolute immu-
nity from Plaintiffs’ claim of judicial deception.” Id. at 1115.
By contrast, “the second search warrant had two goals: it
sought evidence to prosecute the pending indictment against
Womack, and it sought to investigate and uncover new
crimes.” 1d. at 1111. We held that “to the extent the second
search warrant sought evidence to prosecute the crimes
charged in the indictment, [defendants’] review of the warrant
prior to submission was intimately associated with the judicial
process,” and therefore entitled them to absolute immunity.
Id. at 1112. Our focus on ends, rather than the labels attached
to means, was explicit and effectively determinative.™*

Likewise, in Genzler v. Longanbach, 410 F.3d 630, 638
(9th Cir. 2005), we noted that “[w]itness interviews may serve
either an investigative or an advocacy-related function,” and
demonstrated how that function can be inferred from the cir-
cumstances of the interviews. In that case, the timing of the
interviews, id. at 639, 642, as well as the “nature of the infor-
mation obtained,” id. at 640, led us to hold that “evidence in
the record supports the conclusion that [the defendants] were

2In KRL we limited our holding to search warrants, rather than arrest
warrants. Id. at 1114. This distinction was based on the Supreme Court’s
rule that “a prosecutor does not serve as an advocate before probable cause
to arrest anyone has been established.” Id. (citing Buckley, 509 U.S. at
274). The Supreme Court has been clear that probable cause to arrest is
necessary, but not sufficient, to the prosecutorial function, and “does not
guarantee a prosecutor absolute immunity from liability for all actions
taken afterwards.” Buckley, 509 U.S. at 274 n.5. At any rate, this distinc-
tion in dicta does nothing to detract from the teleological inquiry that was
central to our holding.
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engaged in police-type investigative work during” the witness
interviews, id. at 642.*

Indeed, Daniels and Betts, while granting absolute immu-
nity for material witness arrests, are entirely compatible with
an inquiry into immediate purpose similar to that in Genzler.
Both emphasized the close temporal and circumstantial con-
nection between trial and seeking the arrest. Betts, 726 F.2d
at 81; Daniels, 586 F.2d at 68-69. The Daniels court noted
that “[i]n seeking to guarantee Daniels’ presence at the trial
through the material witness warrant, defendant was attempt-
ing to prove all elements charged in the indictment.” Id. at 68.
Other circuits have likewise used the language of purpose in
determining function.®

2The dissent argues that an individual’s detention on a material witness
warrant “is subject to continuing oversight, and errors may be corrected
though the judicial process[,]” and thus obviates “ ‘the need for damages
actions to prevent unjust results.” ” Dissent at 12352 (citations omitted).
The Third Circuit has recently held the opposite, finding that the plaintiffs,
who had been detained on material witness statutes, had demonstrated the
need for damages actions because “by virtue of their status as third-party
witnesses, Plaintiffs are not entitled to the protections available to criminal
defendants, including the appellate process.” Odd, 538 F.3d at 217.

135ee, e.g., Guzman-Rivera v. Rivera-Cruz, 55 F.3d 26, 30-31 (st Cir.
1995); Parkinson v. Cozzolino, 238 F.3d 145, 151 (2d Cir. 2001) (“There
can be little doubt that conduct taken with the goal of affirming a convic-
tion on appeal or obtaining a new conviction on re-trial falls within the tra-
ditional adversarial function of a prosecutor.” (internal quotation marks
omitted)); Hill v. City of New York, 45 F.3d 653, 662 (2d Cir. 1995) (“To
the extent that the creation of the videotapes fulfilled an investigatory pur-
pose, Adago cannot claim absolute immunity.”); Cousin v. Small, 325
F.3d 627, 635 (5th Cir. 2003) (“The interview was intended to secure evi-
dence that would be used in the presentation of the state’s case at the
pending 