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This matter was submitted to the district court on stipulated facts.  Gulf
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Insurance Company (“Gulf”) appeals the judgment of the district court entered in

favor of Plaintiffs as to the claims for defense costs and indemnification with

respect to a securities class action.  (Order Granting Joint Application for Judicial

Resolution of Counts I and II of Pls.’ First Am. Compl. and Entering J. on Counts I

and II of Pls.’ First Am. Compl. Under Federal Rule of Civil Procedure 54(b).)

We have jurisdiction pursuant to 28 U.S.C. § 1291.  The parties agree that

California law governs in this diversity action.  See also Erie R.R. Co. v.

Tompkins, 304 U.S. 64, 78 (1938).  We review the district court’s interpretation of

state law, interpretation of insurance policy language, and grant of summary

judgment de novo.  See Stanford Ranch, Inc. v. Maryland Cas. Co., 89 F.3d 618,

624 (9th Cir. 1996).  To prevail on summary judgment, a party must  show that

there is no genuine issue as to any material fact and that the party is entitled to

judgment as a matter of law.  See Fed. R. Civ. P. 56(c).

Gulf argues that it is entitled to judgment as a matter of law because two

former officers’ responses to telephone calls from a representative of the plaintiffs

in the securities action constituted “assistance” within the meaning of the “insured

vs. insured” exclusion to directors’ and officers’ liability coverage.  In California,

the insurer bears the burden of showing that a claim is excluded from coverage. 

See MacKinnon v. Truck Ins. Exch., 73 P.3d 1205, 1213 (Cal. 2003).  The insurer



  1     Gulf conceded in oral argument before us that “assistance” must be
voluntary.
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must phrase exclusions “in clear and unmistakable language” so as to apprise the

insured of the exclusions’ effect.  Id. (quoting State Farm Mut. Auto. Ins. Co. v.

Jacober, 514 P.2d 953, 958 (Cal. 1973)).

Before the district court, Gulf argued for the broadest possible interpretation

of “assistance.”1   California courts have not clearly defined the scope of

“assistance” as used in “insured vs. insured” exclusions, but “assistance” cannot be

interpreted as broadly as Gulf claims because it would be inconsistent with the

surrounding words, “solicitation,” “participation,” and “intervention,” which

connote voluntary and active conduct.  Gulf did not provide an otherwise clear and

meaningful definition of “assistance.”  Gulf therefore failed to meet its burden of

showing that the claims were excluded from coverage.  As the stipulated facts did

not show that the former officers actively assisted the plaintiffs in the securities

action, the officers’ involvement did not defeat coverage.

For purposes of resolving this appeal, we need not determine the exact

meaning of “assistance” in an “insured vs. insured” exclusion.  Thus, it is

unnecessary for us to address the definition approved by the district court.

AFFIRMED.


