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The district court held that Appellant Marcela Brodowy’ s claims are not

preempted by the Employee Retirement Income Security Act of 1974 (“ERISA”)
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and that her state-law claims are barred under the relevant Arizona statutes of
limitations. We affirm.

Brodowy’ s state-law claims of fraud and negligent misrepresentation do not
“relate to any employee benefit plan.” See 29 U.S.C. § 1144(a). “State law
‘relatesto’ an ERISA benefit plan if thereisa‘connection with’ or ‘reference to’
such aplan.” Abrahamv. Norcal Waste Sys., Inc., 265 F.3d 811, 820 (9th Cir.
2001) (quoting Blue Cross v. Anesthesia Care Assocs. Med. Group Inc., 187 F.3d
1045, 1052 (9th Cir. 1999)). A state law claim may have a “connection with” an
ERISA plan if it “encroach[es] upon ERISA-regulated relationships,” id. at 820,
“such as between plan and plan member, plan and employer, and plan and plan
trustee,” Blue Cross, 187 F.3d at 1053. Brodowy and Raytheon stand in no such
relationship with respect to her claimsin this case. The causes of action also do
not make “reference to” an ERISA benefit plan.

For similar reasons, Brodowy’ s claims are not preempted because they are
not displaced by ERISA’ s civil enforcement provisions. See29 U.S.C. 8§
1132(a)(1)(B); Aetna Health inc. v. Davila, 542 U.S. 200, 209 (2004); Cleghorn v.
Blue Shield of Cal., 408 F.3d 1222, 1225 (9th Cir. 2005). “ERISA does not
preempt the claims of parties who do not have the right to sue under ERISA

because they are neither participantsin nor beneficiaries of an ERISA plan.”



Miller v. Rite Aid Corp., --- F.3d --- , No. 05-35505, 2007 WL 2948900, at *2 (9th
Cir. Oct. 11, 2007). Brodowy concedes that she has no entitlement or colorable
claim to benefits under the plan, and therefore her state-law causes of action do not
“duplicate] ], supplement[ ], or supplant[ ] the ERISA civil enforcement remedy.”
Davila, 542 U.S. at 209.

The parties agree that the relevant statute of limitationsis, at most, three
years. See A.R.S. 88 12-542, -543. Under Arizonalaw, “aplaintiff’s cause of
action does not accrue until the plaintiff knows or, in the exercise of reasonable
diligence, should know the facts underlying the cause.” Gust, Rosenfeld &
Henderson v. Prudential Ins. Co. of Am., 898 P.2d 964, 966 (Ariz. 1995) (en banc).
Brodowy, in the exercise of reasonable diligence, should have known the facts
underlying her causes of action on or before August 14, 1997. Brodowy has not
justified tolling or suspending the statute of limitations by alleging facts
demonstrating that Raytheon intentionally “cause[d] delay, then Jought] to take
advantage of it by pleading the statute.” See Limv. Superior Court of Pima
County, 616 P.2d 941, 943 (Ariz. Ct. App. 1980). Because Brodowy’s cause of
action accrued on or before August 14, 1997, her claims brought on June 8, 2005
are barred under the relevant Arizona statutes of limitations.

AFFIRMED



