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Ramiro Gaytan Gabriel, a native and citizen of Mexico, petitions for review

of the Board of Immigration Appeals (“BIA™) order adopting and affirming an
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immigration judge’s (“1J") decision denying his application for cancellation of
removal. We grant the petition for review and remand.

The 1J determined that Gaytan Gabriel was “barred from cancellation of
removal” because he failed to demonstrate the requisite good moral character on
account of having falsely represented himself to be a United States citizen when
he reentered the United States after atrip to Mexico in 1997. The BIA adopted
and affirmed the | J sdecision, explicitly agreeing that the record supported the
determination that Gaytan Gabriel “lacks good moral character for cancellation
eligibility purposes’ because of the false claim of citizenship. On the record
before us, we cannot tell whether the agency exercised its discretion in
determining that Gaytan Gabriel lacked the requisite good moral character for
cancellation of removal. See Moran v. Ashcroft, 395 F.3d 1089, 1091 (9th Cir.
2005) (“Although we lack jurisdiction to review discretionary determinations of
moral character, we have jurisdiction to determine whether a petitioner’ s conduct
falls within a per se exclusion category...”). Wetherefore remand to the BIA to
clarify whether the agency determined that Gaytan Gabriel lacked the requisite
good moral character as amatter of discretion or because it believed the
determination was statutorily required.

PETITION FOR REVIEW GRANTED; REMANDED.



