FILED

United States v. Ortiz-Romero, No. 06-50056 SEP 12 2008
PAEZ, J., dissenting in part: s EGURT OF AFPEALS.

I respectfully dissent from the court’s holding that the instructional error
under United States v. Lopez, 484 F.3d 1186 (9th Cir. 2007) (en banc), was
harmless.

We have found jury-instruction errors to be harmless where the erroneous
instruction went to an element which was “uncontested and supported by
overwhelming evidence.” United States v. Gracidas-Ulibarry, 231 F.3d 1188,

1197 (9th Cir. 2000) (en banc). Here, however, the question of whether Ortiz-
Romero acted before the “bringing to” crime was complete is contested and
involves substantial, conflicting evidence.

The relevant facts are these: the guide led the aliens on a two-day walk from
Mexico to a location within the United States where they awaited further
transportation. The guide was continuing on with the group as a passenger; his
ultimate destination was Ohio. The aliens and the guide hid for several hours.
Eventually, a car came by, asked how many were in the group, and left. Another
car came by and told the group to keep waiting. A half-hour later, a car and a

van—allegedly driven by Ortiz-Romero—picked up the group. The guide rode in

the van with Ortiz-Romero and approximately ten of the aliens.
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In the Government’s view, it is pivotal that, unlike in Lopez, where the guide
abandoned his group to await transportation at a point inside the United States, the
guide’s involvement here continued at least until he and the aliens entered the van.
The Government argues that this shows that the guide continued to “transport” the
aliens until he had shepherded them into the van, and that the guide’s “bringing to”
offense thereby extended at least until the point that he and the aliens entered the
van. Because Ortiz-Romero began driving the van to the location and waited in the
van while the group ran from its hiding place, the Government argues that Ortiz-
Romero’s acts in furtherance of the crime occurred before the “bringing to” offense
was complete.

To the contrary, Ortiz-Romero argues that the guide’s crime was complete
when he delivered the group to its pick-up point in the desert, near the side of the
road. After that point, the guide was present merely as a fellow traveler, not as a
leader or transporter. Because the group arrived at the pick-up point several hours
before the van arrived at the scene, Ortiz-Romero argues that there is no evidence
(or, at least, not overwhelming evidence) that he had any part in transporting the
aliens before the guide’s crime of “bringing to” was completed.

The dispute between the parties, in considering whether Ortiz-Romero

“acted before the drop-off to aid and abet the extraterritorial offense,” Lopez, 484
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F.3d at 1198-99, is at what point the “drop-off” occurred. This point is essential,
because there is no evidence to connect Ortiz-Romero to the broader smuggling
scheme, and, therefore, like the driver in Lopez, Ortiz-Romero could have been
recruited into the scheme at the “last minute”—i.e., in the hours between the
aliens’ arrival at the side of the road and the arrival of the van to pick them up.
Moreover, the guide’s presence, by itself, is insufficient to establish Lopez’s
connection to the smuggling activities in Mexico. See Lopez, 484 F.3d at 1200
(noting that “Lopez was contacted on the day she transported the[ aliens] only after
the aliens were already in the country and the plan for the first person to pick them
up had [failed]”); see also United States v. Hernandez-Orellana, No. 06-50584,
2008 WL 3852623, at *10 (9th Cir. Aug. 20, 2008) (“The evidence . . . establishes
no explicit extra-territorial connection as Lopez requires.”).

Ortiz-Romero argues that the “drop-off” happened when the group stopped
walking and began waiting near the road. After that point, according to Ortiz-
Romero, the guide was a mere fellow traveler. The Government, on the other
hand, argues that the “drop-off” was actually a “hand-off,” and that the aliens were
not dropped off until they were delivered into the van by the guide. Thisis a
factual dispute. The Government’s theory is legally tenable in light of Lopez, but

is not mandated by Lopez. The key is whether, during the period that the group

-3-



waited to be picked up, the guide was acting as a criminal transporter or as a
passenger. That was a determination for the jury. Because of the district court’s
erroneous instruction, however, the jury was not presented with that question.
Moreover, the error is not harmless, because the evidence is hardly so one-sided
that rational jurors could not disagree. A juror might well agree with Ortiz-
Romero that the guide’s testimony showed he “dropped off” the aliens when they
reached the pick-up point, and that, from that point on, the guide was present
merely because he was waiting for his own ride to Ohio.

In sum, it is not “clear beyond a reasonable doubt that a rational jury would
have found the defendant guilty absent the error.” Gracidas-Ulibarry, 231 F.3d at
1197 (internal quotation marks omitted). Accordingly, I would reverse Ortiz-
Romero’s convictions on counts 1, 3,5,7,9, 11, 13 and 16 (the “bringing to”

counts) and remand for a new trial on those counts.



