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V.

AMVAC CHEMICAL CORPORATION,
a California corporation,
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SHELL OIL COMPANY, a Delaware
corporation; DOLE FOOD COMPANY,
INC., a Delaware corporation; DOLE
FRESH FRUIT COMPANY, a Nevada
corporation; STANDARD FRUIT CO., a
California corporation; STANDARD
FRUIT & STEAMSHIP CO., a Delaware
corporation,

Defendants,
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Defendant - Appellant.
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Plaintiffs - Appellees,
V.

AMVAC CHEMICAL CORPORATION,
a California corporation,
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SHELL OIL COMPANY, a Delaware
corporation; DOLE FOOD COMPANY,
INC.; DOLE FRESH FRUIT CO, a
Nevada corporation STANDARD FRUIT
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Defendants,
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Defendant - Appellant.
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AMVAC CHEMICAL CORPORATION,
a California corporation,

Defendant,

SHELL OIL COMPANY, a Delaware
corporation; DOLE FOOD COMPANY,
INC., a Delaware corporation; DOLE
FRESH FRUIT COMPANY, a Nevada
corporation; STANDARD FRUIT CO., a
California corporation; STANDARD
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corporation,

Defendants,
and

DOW CHEMICAL COMPANY, a
Delaware corporation,

Defendant - Appellant.
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Plaintiffs - Appellees,

V.

AMVAC CHEMICAL CORPORATION,
a California corporation,

Defendant,

SHELL OIL COMPANY, a Delaware
corporation; DOLE FOOD COMPANY,
INC., a Delaware corporation; DOLE
FRESH FRUIT COMPANY, a Nevada
corporation; STANDARD FRUIT CO., a
California corporation; STANDARD
FRUIT & STEAMSHIP CO., a Delaware
corporation,

Defendants,
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and

DOW CHEMICAL COMPANY, a
Delaware corporation,

Defendant - Appellant.
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Plaintiffs - Appellees,
V.

AMVAC CHEMICAL CORPORATION,
a California corporation,

Defendant,

SHELL OIL COMPANY, a Delaware
corporation; DOLE FOOD COMPANY,
INC., a Delaware corporation; DOLE
FRESH FRUIT COMPANY, a Nevada
corporation; STANDARD FRUIT CO., a
California corporation; STANDARD
FRUIT & STEAMSHIP CO., a Delaware
corporation,

Defendants,
and

DOW CHEMICAL COMPANY, a
Delaware corporation,

Defendant - Appellant.

AKA FRANCOIS KOVASSI; KRADI
MARCELIN KREDI; BAORE SALIF
LAGUEMPENDO; WENNEMI

LAGUEMPENDO; OUTTARA LAMINE;

KEITA LASSANE; ABDOULAYE
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HAMADOU MAIGA DIOMANDE
MAMADOU, OUTTARA MAMADOU;
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OUSSEINI MANDE; TANO JEROME
MANDESSOU; SOUMAILA MARIKO;
DIARASSOUBA MATIE; KALFA
MILLOGO; SIAN MILLOGO;
MTIKPON FIDELE MINAVOA;
KRAIDY EUGENE MOSSOUN; MOH
MOSSOUN; MOSSOUN RAYMOND
MOSSOUN; CISSE MOURINOU; KONE
MOUSSA; SOUMARE MOUSSA;
KOUNTOMBASBA NANA DIBIRI
DRAMANE NANA; TIGA BOUREIMA
NANA; TINGA GILBERT NANA
TINGRA NANA; RASSABLEGA
NANEMA; YAMBA NASERE; DAOGO
NASRE RAOGO NATAMA; YABRE
NATAMA; OUSMANE NEBIE;
EDMOND CLEMENT TIMOLEON
NEBOUT; ANOH ALPHONSE
N’GATTA; KOUADIO ERIC N’ GORAN
; BOMOUAN FREDERIC N’GUESSAN;
KOKOBO ETIENNE N’GUESSAN; ASSI
MICHEL NIAMA ESSY NIAMIEN;
DANGUI ELOI NIAMKE; OUSMANE
KONE NIDIANTIEN; KOUDOUGOU
FRANCOIS NIKIEMA; LOUGRI
NIKIEMA TEGAWINDE DENIS
NIKIEMA; TIGA NIKIEMA; CAMARA
NINGOU; AKA RAPHAEL NINTIN;
AMO U NINTIN; ANOH LOUIS N’KO;
LEON NOBOU KONE; STAKA KONE;
SOULEYMANE KNOW; SOUMAAILA
KONE; TIEKRO KNOW; YAKY KONE;
ZAKARIA KONE; ISSA KONKISRE;
YETASSIDA KONKOBO; IBRAHIM
KNOTA; BASGA KORSAGA; KADJO
EDMOND KOUA KOUASSI EDMOND
KOUA; OPOKOU DENIS KOUA; MAR
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C KOUADIO ATSAIN PETER
KOUADJO; KOFFI HILAIRE LEON
LOUAKOU; KOUAME KOUAME;
KOUASSI KOUAME; MICHEL
KOUAME; RAYMOND KOUAME
AHIMIN DENIS KOUAMELIAN;
ASSEMIAN KOUAMILAN; ANTONIN
KOUASSI; EBIA PAUL KOUASSI;
GERMAIN AHOU KOUASSI; NOGBOU
KOUASSI; OTRON SEVERI N
KOUASSI; YAO DJESS KOUASSI;
SANGA GEORGE KOUASSY;
BAWAYA KOUDA; ZAMBENDE
KOUDOUGOU; AKA GERMAIN
KOUMELAN; ADAMA KOURAOGO;
RASMANE KOURAOGO; SOUMANE
KOURAOGO,

Plaintiffs - Appellees,

V.

AMVAC CHEMICAL CORPORATION,
a California corporation,

Defendant,

SHELL OIL COMPANY, a Delaware
corporation; DOLE FOOD COMPANY,
INC., a Delaware corporation,;
STANDARD FRESH FRUIT
COMPANY, a Nevada corporation;
STANDARD FRUIT AND STEAMSHIP
COMPANY, a Delaware corporation,

Defendants,
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and

DOW CHEMICAL COMPANY, a
Delaware corporation,

Defendant - Appellant.

POUPOIN JEAN PIMMA; DANSINE
PLEA; ACHIEDO JONAS POKOU
KOUKOUA FRANCOIS POPOUIN;
SOUMALIA PORGO; ISSIAKA
POROGO ABDOU QUEDRAOGO;
GNISSIRI RAMDE; RAOGO
RANDWIDI; TIENOKO SAGNON,
TRAORE SAIDOU; IRISSA SAKANDE;
NORAOGO SALOU; MOUSSA
SAMAKE; IDRISSA SANA; SALFO
SANA; SAOUMAILA SANA; EDMOND
SANWIDI; IRISSA SANDWIDI; LARBA
HAMADO SANDWIDI; LEBENDE
SANDWIDI; NONGMA SANWIDI;
NOUFOU SANDWIDI; RAMANE
SANDWIDI SAYDOU SANDWIDI;
EMMANUEL SANGA; ABDOULAYE
SANGARE; ADAMA SANGARE;
BIRAMA SANGARE; BRAHIMA
SANGARE; MAMADOU SANGARE
SALIFOU SANGARE; SIDIKI
SANGARE; SOULEYMANE
SANGARE; HAMADE SANKARA;
MAROU SANKARE; LANOUSSA
SANKE; YOUSSOUFI SANOGO
KODJO AMBOISE SANTIN; ADAMA
SARBA; DARIQUIO RA SMANE
SAVADOGO; KARIM SAVODOGO;
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LEONARD SAVOGO; RATOGZITA
MARCEL SAVODOGO; ARDOUL
RAHIN SAWADOGO; HANIDOU
SAWADOGO:; ISSA SAWADOGO:
OUSSENI SAWADOGO; PALIKIDI
SAWADOGO; RAPHAEL SAWADOGO;
SEIDOU BODGO SAWADOGO:;
TOUKOUMNOGO SAWADOGO;
YABRE HAMADO SAWADOGO:
ZANLEM KARIN SAWADOGO;
MOUSSA SEDOGO OUATTARA
SEIDOU; KONTA SEKOU; NAUD
SERGE; KONE SIAKA
ABDOURAHAME SIDIBE; SATIGUI
SIDIBE; YAYA SIDIBE; MAMOUROU
SIDIBE; BERTHE SIDIKI; MOUSSA
SIMPORE; PAKI NWEOGO SIMPORE
YAMBA SINARE; TOURE SIRAMANA;
DOGOBIE SIRIBI E; LASSINA SIRIBIE;
YAYA SIDIBE; NOUFOU SODRE;
SEKOU SOGODOGO; KISSI ANTOINE
SOMAHIN; SAMOUR SOMDA;
TIKORA SOMDA; ALFRED SOME
ANYEL SOME; BELIYAN JEAN
PIERRE SOME; DAR SOME;
FRANCOIS XAVIER SOME;
GNONOUOR SOME; KOUNYERE
SOME; WINEYEL SOME WINIDEMA
SOME ; SALIFOU SONDO; MOUSSA
SORE; SONGDA SORGHO BOUREIMA
SORO:; SIDIKI SOUGUE; KONATE
SOULEYMANE; LAMINE OUTTARA
SOULEYMANE; BOUKARE SOULGA;
ZOUMANA SOUMAHORO; KONE
SOUMAILA; JEROME TADE; BI TAH
RENE TAH; CAMARA TAMBA,
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Plaintiffs - Appellees,
V.

AMVAC CHEMICAL CORPORATION,
a California corporation,

Defendant,

SHELL OIL COMPANY, a Delaware
corporation; DOLE FOOD COMPANY,
INC., a Delaware corporation;
STANDARD FRESH FRUIT
COMPANY, a Nevada corporation;
STANDARD FRUIT AND STEAMSHIP
COMPANY, a Delaware corporation,

Defendants,
and

DOW CHEMICAL COMPANY, a
Delaware corporation,

Defendant - Appellant.

Appeal from the United States District Court
for the Central District of California
Percy Anderson, District Judge, Presiding

Argued and Submitted July 18, 2008
Pasadena, California
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Before: HALL and RYMER, Circuit Judges, and MCNAMEE, "~ District Judge.
The Dow Chemical Company and Shell Oil Company removed this tort
action brought in California state court by Georges Ayemou and numerous co-
workers (collectively, “Ayemou”). Ayemou is a foreign national who alleges
exposure to 1,2-dibromo-3-chloropropane (DBCP), a nematocide used on banana
and pineapple plantations in the Ivory Coast, and damages, caused by Dow and
Shell, both Delaware corporations, as well as two California corporations, Amvac
Chemical Corporation, and Standard Fruit Company, a Dole entity.' As a diversity
action may be removed only when there is no in-state defendant under 28 U.S.C. §
1441(b) — commonly called the “forum defendant rule” — Dow asserted in its
Notice of Removal that the California parties were fraudulently joined. Within a
few days of removal, the district court sua sponte found no fraudulent joinder, and

remanded the case to state court.

kK

The Honorable Stephen M. McNamee, Senior United States District
Judge for the District of Arizona, sitting by designation.

'Virtually identical complaints were filed in six other actions in state court,
which were also removed: Tanoh, No. 06-56867; Kangah, No. 07-55002;
Abagninin, No. 07-55028; Diarrassopuba, No. 07-55030; Kovassi, No. 07-55040;
Pimma, No. 07-55042. Remand orders identical to the order in Ayemou were
entered in each. A motion to remand was filed in the other actions, but the court’s
orders state that remand is sua sponte. The actions were consolidated for purposes
of appeal, and are treated as one, under the Ayemou lead, by the parties.
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Dow has timely appealed, arguing that the district court exceeded its
authority in acting sua sponte to remand for an alleged procedural defect in the
Notice of Removal. Our precedent compels us to agree. Following Quackenbush
v. Allstate Ins. Co., 517 U.S. 706 (1996), we decided in Kelton Arms Condominium
Owners Ass’'n v. Homestead Ins. Co., 346 F.3d 1190, 1191 (9th Cir. 2003), that §§
1447(c) and (d) bar appellate review of a remand order only if the district court had
authority to remand under § 1447(c). Conversely, if the district court remanded
under its § 1447(c) authority, we would lack jurisdiction to review the order. See
Powerex Corp. v. Reliant Energy Services, Inc.,—U.S. —, 127 S. Ct. 2411, 2416,
168 L. Ed. 2d 112 (2007) (assuming that appellate review remains limited to
remands based on the grounds specified in Quackenbush). In Lively v. Wild Oats
Markets, Inc., we determined that a district court does not have authority to remand
sua sponte on account of the forum defendant rule because this rule is not a
jurisdictional limitation that may be invoked sua sponte but is, instead, a waivable,
procedural requirement. 456 F.3d 933, 938-41 (9th Cir. 2006). Thus, we
concluded that § 1447(d) does not bar review of a sua sponte removal order based
on a violation of the forum defendant rule, as the forum defendant rule is non-
jurisdictional. Id. at 936. It follows that the district court in this case exceeded its

authority under § 1447(c) by ordering a remand sua sponte.
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Ayemou points out that this is not a case where he is trying to avoid federal
court given that he is also a plaintiff in an action filed in the Central District of
California asserting federal jurisdiction over claims arising under the Alien Tort
Statute. He also posits that Lively and Kelton Arms are distinguishable because the
court here based its sua sponte remand on a factual record that established Ayemou
was not willing to waive the procedural defect, and indicated that Dow could not
show fraudulent joinder. Apart from fraudulent joinder, on which Dow did make a
showing, we do not understand what factual record Ayemou refers to.> So far as
appears, the court acted sua sponte based only on the Notice of Removal.

More seriously, Ayemou contends that we lack jurisdiction to review the
district court’s substantive findings that Dole and Amvac were properly, and not
fraudulently, joined, as Dow would like us to do. In the same vein, Ayemou asks
us to affirm the remand order on the alternative footing that Dow failed to show

that each plaintiff had a chance of recovering at least $75,000. We decline the

*Ayemou suggested at oral argument that an “Objection” to the Notice of
Removal that he filed should have alerted the district court to his position that
remand was indicated. We cannot see how, and Ayemou fails to explain why an
“Objection,” rather than the statutorily prescribed procedure of a motion to
remand, should have consequence. Regardless, Ayemou still had time left in
which to file a motion to remand on the basis of a non-jurisdictional defect under §
1447(c) when the district court preempted that process by its sua sponte ruling.
We express no opinion on the effect, if any, this has on further proceedings.
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invitations of both parties. Whether or not we could go further (something we do
not decide), we would not do so here because meaningful appellate review is not
possible on either issue — fraudulent joinder or amount in controversy — on the
record as it stands.

Accordingly, we vacate the sua sponte remand order as being without
authority, and remand to the district court for further proceedings.

VACATED AND REMANDED.
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