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Ramirez-Robles argues that the government violated his due process rights
by failing to preserve video footage that he claims would excul pate him.
Reviewing the district court’ s determination de novo, United States v. Cooper, 983
F.2d 928, 931 (9th Cir. 1993), we reject the argument.

For the destruction of evidence to constitute a constitutional violation, the
“evidence must both possess an excul patory value that was apparent before the
evidence was destroyed, and be of such a nature that the defendant would be
unable to obtain comparable evidence by other reasonably available means.”
California v. Trombetta, 467 U.S. 479, 489 (1984). The failureto preserve
“potentially useful evidence” does not violate due process “unless a crimina
defendant can show bad faith on the part of the police.” Arizona v. Youngblood,
488 U.S. 51, 57-58 (1988).

Ramirez-Robles's claim fails. The video, if preserved would not have been
exculpatory. Reentry after deportation is not acrimeif “the Attorney General has
expressly consented to such alien’ s reapplying for admission.” 8 U.S.C. §
1326(a)(2). Valid consent requires submission of INS form 1-212 and a handling
fee to the United States consulate in the alien’ s country of origin, and receipt of

written approval of the request. See 8 C.F.R. §212.2.



Asthe district court properly found, the evidence was destroyed in the
normal course of business before Ramirez-Robles was even arrested. There was no
evidence that the government acted in bad faith. See Youngblood, 488 U.S. at 58.

I

Ramirez-Robles argues that there was no evidence that he was at any time
free from “official restraint.” We regject the argument. In United Satesv.
Castellanos-Garcia, 270 F.3d 773, 775-76 (9th Cir. 2001), the court affirmed an
illegal entry conviction where”[t]here was not a scintilla of evidence to support”
the alien’ s theory that he had been under surveillance from the moment of hisre-
entry. See also United States v. Parga-Rosas, 238 F.3d 1209, 1211 (9th Cir. 2001).
Here, over amonth and a half passed between the day Ramirez-Robles entered the
country and the day he was arrested by the Nogales police, and there is no evidence
of surveillance during this period. There was sufficient evidence to convict
Ramirez-Robles. See Castellanos-Garcia, 270 F.3d at 776. Ramirez-Robles
contends that the government was required to have the arresting officer testify that
he found Mr. Ramirez free from official restraint. Inlight of the other record
evidence, such specific testimony was not required.

AFFIRMED.



