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Josh Thomas appeals the district court’ s dismissal of his complaint pursuant

to 28 U.S.C. 8 1915A(b)(1) for failure to state a claim upon which relief may be
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granted. To the extent that the district court concluded that Thomas improperly
brought a separate action under 42 U.S.C. 8§ 1983, the parties concede that the
district court wasin error. Thedistrict court’s conclusion that “release of the
records would likely be ordered, even over objection, during discovery” does not
preclude Thomas from potentially stating a claim upon which relief may be
granted. See Gonzalez v. Spencer, 336 F.3d 832, 835 (9th Cir. 2003) (per curiam)
(holding that the plaintiff was “entitled at |east to nominal damages, even if [the
defendant] could have obtained the documents lawfully”). We therefore reverse
the judgment of the district court and remand for further proceedings.

We decline to consider the arguments raised by the defendants for the first
time on appeal. Taniguchi v. Schultz, 303 F.3d 950, 959 (9th Cir. 2002); Salmeron
v. United Sates, 724 F.2d 1357, 1364 (9th Cir. 1983). We remand with
instructions that the district court order a response from the defendants.

REVERSED and REMANDED.



