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                    Petitioner,
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                    Respondent.
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MEMORANDUM  
*

On Petition for Review of an Order of the

Board of Immigration Appeals

Submitted March 18, 2008**  

Before: CANBY, T.G. NELSON, and BEA, Circuit Judges.

Kamaljit Singh Thind, a native and citizen of India, petitions for review

from a decision of the Board of Immigration Appeals (“BIA”) denying his second

motion to reopen.  Thind alleged that his first retained counsel, who represented
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him before the Immigration Judge (“IJ”), was ineffective and that, as a result, the IJ

misunderstood the nature of his asylum claim.  The BIA denied Thind’s motion to

reopen finding that it was not timely filed and that Thind had not acted with due

diligence to support equitable tolling.  The BIA noted that Thind had been

represented by different counsel when he filed his first motion to reopen two years

earlier, and that he had failed to show in the instant motion why he could not have

presented his ineffective assistance of counsel claim earlier. 

The BIA did not abuse its discretion in denying Thind’s second motion to

reopen because the motion was untimely and Thind was not entitled to equitable

tolling.  Thind’s second motion to reopen was filed more than four years after the

BIA's order of removal and Thind did not demonstrate that he exercised due

diligence in discovering prior counsel’s alleged errors.  See Iturribarria v. INS, 

321 F.3d 889, 897 (9th Cir.  2003) (equitable tolling is available to a petitioner

who establishes deception, fraud, or error, and exercised due diligence in

discovering such circumstances).  

PETITION FOR REVIEW DENIED. 


