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B. FLETCHER, Circuit Judge, concurring: AT S EGURT GF APPEATS

| agree that this case must be remanded for further proceedings, including
discovery to determine the date of adoption of the second policy. | write separately
because the mgjority opinion could be read to imply that—absent estoppel—the
second policy will control if it was adopted prior to the date on which CNA denied
Maynard's claim. Our caselaw makes clear, however, that the first policy would
apply if (1) by itsown terms, Maynard’ s rights had vested before CNA denied her
claim, or (2) the second policy directed the administrator to apply the first policy.
Shanev. Albertson’sInc., 504 F.3d 1166, 1169 (9th Cir. 2007) (noting that both
the original and amended policies directed the administrator to apply the policy in
effect on the date of disability). On remand, the district court after discovery will
be in a better position to interpret the language of both policies to determine
whether Maynard’ s rights had vested under the first policy or whether the second
policy directed the plan administrator to apply the first policy where, as here, the

claimant was not actively at work on the effective date of the second policy.



