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We have jurisdiction to consider Safi’s claim for deferral of removal under
CAT, notwithstanding 8 U.S.C. § 1252(a)(2)(C), because the 1J denied CAT relief
on the merits. See Moralesv. Gonzales, 478 F.3d 972, 980 (9th Cir. 2007)
(holding that § 1252(a)(2)(C) does not divest this court of jurisdiction to hear a
CAT clam when “an 1J does not rely on an alien’s conviction in denying CAT
relief and instead deniesrelief on the merits’). Because our jurisdiction to review
adenial of amotion to reopen derives from our jurisdiction to review the
underlying final order of removal, see Sarmadi v. INS 121 F.3d 1319, 1321 (9th
Cir. 1997), we aso have jurisdiction to consider Safi’ s claim that the BIA abused
its discretion in denying his motion to reopen.

On the merits, the 1J s determination that Safi wasineligible for CAT relief
was supported by substantial evidence. See Nuru v. Gonzales, 404 F.3d 1207,
1215 (9th Cir. 2005) (the 1J s “€ligibility and entitlement determinations’ are
subjected to the substantial evidence standard). Safi failsto establish that it is
more likely than not that he would be tortured if removed to Afghanistan. See

8 C.F.R. 88 1208.16(c), 1208.17(a) . The record does not support — let alone



compel — the conclusion that Safi’s lack of religious fervor would make it more
likely than not that he would be tortured in Afghanistan. To the extent that Safi is
amember of any cognizable Afghan groups, heisin the mgority, both in terms of
his ethnicity and Islamic sect. Therefore, the record does not compel the
conclusion that Safi would be singled out on either ground.

The evidence introduced as part of Safi’s motion to reopen does not alter the
analysis. Although Safi’ s exhibits do indicate that men were beaten by the
Taliban-erareligious police, there is nothing in the articles that suggests that the re-
instituted version of the religious police will torture men lacking the requisite
religious fervor. The BIA correctly noted that Safi’ s exhibits pertaining to the
“Islamic way of life” were not properly introduced in a motion to reopen, since
they were available before his hearings with the 1J in 2005 and 2006.

AFFIRMED.



