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B. FLETCHER, Circuit Judge, dissenting in part: AT S e GURT OF RepEATS

Thisisan unusual case: Reynolds, the employer, in effect concedes that
among its employees are many unwilling to accept either awoman or a Black
(Lawson is both) in a supervisory position even though she is competent and
capable.! Lawson was expected to accept abuse and humiliation if she wereto
keep her job as a supervisor. She was expected to get along and go along. She was
the one upon whom retaliation could be visited without reprisal, rather than those
who taunted and disrespected her. | therefore dissent from Part |1 of the
memorandum disposition.

The district court granted Reynolds' s motion for summary judgment on
Lawson'’ sretaliation claims because it concluded that Lawson had failed to

produce evidence that the legitimate, non-retaliatory reasons proferred by Reynolds

In Lawson’s 2002 performance appraisal her supervisor, Dave McCormick,
stated that “company cultures sometimes foster personality attributes in some that
are not always the most desirable, but nevertheless exist.” In addition to serving as
aconcession of employee attitudes, this statement undermines the majority’s
position that the derogatory comments and actions of Lawson’s co-employees were
isolated and that “the employees were not at a level that could reflect corporate
culture.” Evenif they were low-level employees, a company representative stated
that those comments resulted from a company culture that fosters discriminatory
attitudes and behavior.



for terminating her employment were pretextual.> We review this decision de
novo. Lindahl v. Air France, 930 F.2d 1434, 1436 (9th Cir. 1991). In so doing, we
are required to accept Lawson’s evidence as true and draw all reasonable
inferencesin her favor. 1d. at 1437. We must also keep in mind that because of
the elusive, yet fact-based nature of an employer’ s true motivation, summary
judgment will usually be inappropriate in retaliation cases. Yartzoff v. Thomas,
809 F.3d 1371, 1377 (9th Cir. 1987).

Absent direct evidence of the employer’ s discriminatory motive, pretext can
be shown by presenting evidence of specific facts showing that the employer’s
explanation is not credible. Lindahl, 930 F.2d at 1438. The evidence must be
“gpecific and substantial,” Manatt v. Bank of Am., N.A., 339 F.3d 792, 801 (9th Cir.
2003), but as our case law makes clear, substantial does not mean overwhelming.
Summary judgment must be denied if Lawson produced any evidence beyond that

necessary to establish a primafacie case of retaliation.® Miller v. Fairchild Indus.,

ZAlthough Lawson brings suit under both federal and state law, her claims
can be analyzed simultaneously because the same summary judgment test applies
in both the § 1981 and FEHA contexts. Manatt v. Bank of Am., NA, 339 F.3d 792,
801 (9th Cir. 2003) (8 1981); Winarto v. Toshiba Am. Elec. Components, Inc., 274
F.3d 1276, 1284 (9th Cir. 2001) (FEHA). Theonly differenceisthat gender
discrimination is not actionable under § 1981. Runyon v. McCrary, 427 U.S. 160,
167 (1976).

3A primaface caseis established by showing that plaintiff (1) engaged in
protected activity, (2) suffered an adverse employment action, and (3) therewas a
causal link between her activity and the employment decision. Mannatt, 339 F.3d



Inc., 797 F.2d 727, 732-33 (9th Cir. 1986) (holding that summary judgment was
precluded where plaintiffs alleged in their declarations that they were “the only
persons within their respective departments who were dismissed during the. . .
layoffs”).

Reynolds's proferred reasons for terminating Lawson’s employment were
dereliction of duty and insubordination. Specifically, Reynolds claims that
Lawson'’s practice of initialing drawings with errors, in violation of company
policy, was a dereliction of duty justifying termination. Reynolds also claims that
L awson was insubordinate because she refused to “ comply with a reasonable
request to work on improving [her] interpersonal skills,” and refused to leave a
July 16, 2003 meeting with her supervisor, Dave McCormick, and counsel or
Barbara Coman in which Lawson allegedly became “openly hostile.”

The record contains sufficient evidence that arational factfinder could find
that the reasons proferred to justify Lawson’s termination were pretextual. First,
there is no evidence that Lawson approved drawings that contained errors. Rather,
Lawson claims that initialing the drawings was her way of requiring her
subordinates to fix the errors and resubmit the drawings for approval. Given

Lawson’s explanation of her procedure and the fact that McCormick’s own

at 800.



investigation did not turn up a single drawing that was initialed in violation of
company policy, ajury could conclude that dereliction of duty was not a credible
reason for terminating Lawson’s employment.

The record also indicates that Lawson complied with the company’s
requirement that she attend counseling sessions to work on her interpersonal skills.
Lawson herself described these sessions as “ meaningful,” indicating that she was
genuinely working on improving her communications skills so that she could
become a better manager. Thus afactfinder could conclude that the first claim of
insubordination was not a credible reason for terminating Lawson’s employment.

With respect to the July 16, 2003 meeting, whether Lawson was
insubordinate is a genuine issue of fact that must be determined by the factfinder.
Although Lawson’s declaration does not specifically refute McCormick’s
allegations that she refused to |eave the room and became angry, it does provide
context for her alleged behavior. According to Lawson, “Mr. McCormick began
[the meeting] with an authoritative demanding demeanor that shocked me,
especially since this was supposed to be a helpful counseling session.” A
factfinder should determine what actually happened at the meeting, including
whether Lawson was insubordinate or whether her behavior was justified. For
example, if her response was provoked, a reasonable factfinder could conclude that

Reynolds'sjustification for firing her was pretextual .



A factfinder might also find that the alleged claim of insubordination was
pretextual if it was found that the reasons why Lawson was referred to counseling
were suspect.* McCormick first recommended that Lawson attend counseling after
L awson complained about a conflict with Mr. Avakian, one of “several incidents
when it was obvious that [she] was not going to be accepted as a leader because of
[her] race and gender.” The requirement was ultimately imposed one week after
Reynolds concluded its investigation into Lawson’s complaints of racial and
gender discrimination, and the December 4, 2002 memorandum imposing the
requirement explicitly states that the requirement was imposed as aresult of the
investigation. Furthermore, none of the non-African-American men who were
found to be harassing Lawson were sent to counseling. Based on these facts, a
reasonabl e factfinder could conclude that Lawson was required to attend
counseling in retaliation for her complaints of racial and gender bias that was
admitted to exist at Reynolds. Since McCormick’s own statements make clear that
but-for the events of the July 16, 2003 meeting, Lawson would not have been

terminated, what Reynolds' s actual reasons for requiring that she attend counseling

“Even if requiring Lawson to attend counseling does not constitute an
adverse employment action the motivation behind imposing the requirement is still
relevant in evaluating whether the reasons for the termination were pretextual
because the termination was the direct result of events that transpired during the
counseling sessions.



were, raises a genuine issue of material fact regarding the motive behind the
termination.

L awson has presented sufficient evidence to permit a factfinder to disbelieve
Reynolds' s reasons for the discharge and conclude that it was actually motivated
by adesire to retaliate against her for complaining about racial and gender bias.
See Nidds v. Schindler Elevator Corp., 113 F.3d 912, 918 n.2 (9th Cir. 1996).
Therefore summary judgment was inappropriate and | would reverse the district

court order and remand this case for atrial on the merits.



