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Feng Juan Lu appealsthedistrict court’ sdenial of her motion to quash agrand
jury subpoena ordering production of the business records of her companies. The

district court held that her single-member limited liability companies (“LLCSs’) are
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collectiveentitiesand thusnot entitled to Fifth Amendment protection. Luarguesthat
her singlemember LLCs are more similar to the business structures of sole
practitioners, not collective entities, and are therefore entitled to Fifth Amendment
protection.

The Fifth Amendment privilege against compulsory self-incrimination is
personal in nature. Bellis v. United Sates, 417 U.S. 85, 90 (1974). Sole
proprietorships are entitled to protection under the Fifth Amendment. 1d. at 87-88.
Ontheother hand, collective entitiesdo not enjoy thisprivilege becausethey arelegal
entities distinct from their members. 1d. at 90, 101. Likewise, an individua who
holds records in a representative capacity cannot rely upon the privilege to avoid
producing therecords of the collective entity. Braswell v. United Sates, 487 U.S. 99,
108-09 (1988). However, the Supreme Court in Braswell expressy left open the
guestion of whether Fifth Amendment protection appliesto the production of business
records when a corporation, which would generally be a collective entity, hasonly a
single employee who also serves asthe sole officer. Id. at 118 n.11.

Lu contends that her LLCs are not collective entities because she is the sole
owner and operator and maintains no employees. She attemptsto bolster the anal ogy

to a sole proprietorship by noting that she is subject to individual, rather than



corporate, tax liability for the profitsand losses of her LLCs. Thus, Lu assertsthat the
business records of her LLCs are protected by the Fifth Amendment. We disagree.

The collective entity doctrine focuses on the formality of the organizational
structure, members’ ability to access records, and the agent’s representational role.
See Bdllis, 417 U.S. at 92-93. Here, Lu's single-member LLCs are hybrids of both
corporations and sole proprietorships. There is no need for the businesses to be
formally organized or to provide member accessto the records because Lu isthe sole
member. However, thecrucial distinction here, articul ated by thedistrict court, isthat
Luisacting in arepresentative capacity. The state requirement that an LLC have a
statutory agent indicates an agency relationship. Ariz. Rev. Stat. § 29-604. Here, Lu
served as the statutory agent for her businesses; plus, she was free to add additional
members to her businesses in the future, which would implicate the other aspects of
collective entities. Ariz. Rev. Stat. § 29-731.

Further, Lu intentionally took advantage of the corporate characteristics of the
LL C structure to obtain asset-protection advantages. In thissituation, Lu’s business
documents are not personal to her because she clearly intended the businesses to be
separate from her in the event of alawsuit. Having chosen to organize her businesses

as LLCs and obtain the benefits of that business structure, Lu cannot now disregard



the creation of these separate entities to obtain Fifth Amendment protection for her
companies’ records.

Lu also points to the issue left open in footnote eleven of Braswell, claiming
that production of the documentswould incriminate her because sheisthe sole owner
and employee of her LLCs, and therefore, ajury would inevitably conclude that she
created thedocuments. However, ajury could reasonably concludethat persons other
than Lu produced the business documents because, as the district court noted, “it
appearshighly unlikely that a person could own and operate multiple massage parlors
without any employees.”

In sum, the business records of Lu’'s companies are not protected by the Fifth
Amendment, and the district court properly denied Lu's motion to quash the
subpoena.

AFFIRMED.



