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Before the panel isthe State of California s petition for rehearing of this

court’sdecision in Bargjasv. Wise, 481 F.3d 734 (9th Cir. 2007), in which we
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affirmed the federal district court’s grant of habeasrelief under 28 U.S.C. §
2254(d)(1). In addition, the State filed a petition for rehearing en banc. Upon
consideration of the record and the evidence before the magistrate judge, this panel
hereby grants the State’ s petition for rehearing. In doing so, we vacate our prior
opinion filed on March 23, 2007 and published at 481 F.3d 734. Thisdisposition
reversing the district court is substituted.

In determining whether, in this case, the federal magistrate judge (deciding
the case on referral from the federal district court) erred in granting habeas relief,
we evaluate whether the state prosecutor’ s reasons given to the Californiatria
court for preventing disclosure of a confidential informant’s current and former
addresses were sufficient. We originaly held that the prosecutor’ s reasons were
conjectural and therefore insufficient. However, upon careful review of the record
before the Californiatrial court, we conclude that the prosecutor’ s reasons for non-
disclosure were not conjectural and indeed were sufficient to justify withholding,
as amatter of discretion, the informant’ s addresses.

First, not only did the prosecutor argue to the Californiatrial court judge that
disclosing the informant’ s addresses would compromise the pending investigation,
but the prosecutor aso submitted a sworn affidavit that the informant was currently

investigating other narcotics cases and was working with several government



agencies at thetime. Second, the record shows that the witness worked as an
anonymous informant for twenty years, participated in 100 cases that resulted in
arrests, and testified in thirty cases, twenty of which involved heroin. Finaly, the
record indicates that the witness moved several times, working different jobsin
San Diego, San Francisco, and other citiesin California

Itis clear that disclosure of this informant’s former address or addresses
could very well lead to her current address, thereby exposing her to danger.
Furthermore, an informant with a history of twenty years of cooperation with
several law enforcement agencies and whose cooperation was active at the time of
trial is certainly in grave danger should her addresses be revealed, especially an
informant with as fruitful a history as the witness in this case-her participationin
narcotics investigations over the past twenty years led to 100 arrests.

Therefore, we determine on the record before us that the Californiatrial
court did not violate defendant Bargjas' constitutional right of confrontation of the
witness against him by denying disclosure of the witness's current and former

addresses as a matter of discretion. Our decision in Barajasv. Wise, 481 F.3d 734

(9th Cir. 2007), is withdrawn and the district court isinstructed to enter an order
denying habeas relief, leaving in place Bargjas's conviction and sentence.

REVERSED.



