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Before: SILVERMAN, RAWLINSON, and M. SMITH, Circuit Judges.
Class representatives Margaret Hoffman and Daniel Lopez appeal various
rulings made by the district court in resolving their action for unpaid wages and

missed meal periods.

1. The district court did not commit reversible error in granting judgment

as amatter of law on Hoffman's and Lopez’ s (Hoffman) claims under California
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Labor Code section 226. We may affirm on any ground contained in the record.
Rivero v. San Francisco, 316 F.3d 857, 862 (9th Cir. 2002). We affirm the district
court in this instance because the record contains no evidence that any violation of
§ 226 was knowing and intentional as required under Californialaw. Indeed, the
jury’s conclusion that Construction Protective Services, Inc. did not intentionally
fail to pay Hoffman all wages due upon termination of employment supports the
conclusion that the evidence does not support a finding of knowing and intentional

conduct.

2. The district court committed no reversible error in concluding that off-
duty meal periods were waived. The ultimate determination of waiver isan issue
of law, which we review de novo. See, e.g., Ballarisv. Wacker Sitronic Corp.,
370 F.3d 901, 910 (9th Cir. 2004) (discussing similar inquiry under the Fair Labor
Standards Act). It was not reversible error for the district court to conclude that it

was virtually impossible to provide off-duty meal periods.

3. In view of our companion ruling that the district court did not err in

excluding evidence of damages based on the failure to disclose proper calculations
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under Federal Rule of Civil Procedure 26," any error in applying a one-year statute
of limitations period to claims brought under California Labor Code section 226.7

was harmless because no remaining plaintiff had worked for longer than one year.

4, Thedistrict court failed to adequately explain itslodestar calculations
and its reasons for departing from that presumptively reasonable figure, including
discussing the factors to be considered when a party fails to accept a Rule 68 offer.
For that reason, remand is appropriate to alow the district court to revisit its award
of attorney’sfees. See McGrath v. County of Nevada, 67 F.3d 248, 254 (9th Cir.
1995); see also Haworth v. Nevada, 56 F.3d 1048, 1052-53 (9th Cir. 1995).

Affirmed in part and Remanded in part. Each party isto bear its costs

on appeal.

! We address thisissue at length in a contemporaneously filed opinion.
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