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UNITED STATES COURT OF APPEALS

 FOR THE NINTH CIRCUIT 

MARGARET A. HOFFMAN, an
individual, for herself and on behalf of all
others similarly situated; DANIEL
LOPEZ,

                    Plaintiffs,

 and

MIAN ALAM; GREAN RASHOD
ANDERSON; PETER BAKER; ROBERT
BOLDS; WILLIE BRACKENS;
SANDRA BRATTON; ROBERT
BRIGGS; MICHAEL BROWN; DANIEL
BUERMAN; MARK BURNS; JEANNE
BYRON; WILSON CAYLAN; JESUS
CHACON; DOMINIC CLESCERI;
ALEJANDRO COBIAN; SAMUEL
CONSTON; DAVID CORDE; ALFREDO
FERNANDEZ; CHRISTINE FLEMING;
RUDY FLORES; JOSEPH GHATTAS;
ADRIAN GRIFFIN; TIANNA HALE;
MELISSA HALSELL; RALPH HARRIS;
MICHAEL HAWKINS; TREVOR
JACOBS; LEON JOHNSON; ROBERT
KIMES; TONIE KING; DENNIS
KJELDGAARD; JEMAL LILLY; ANDY
MACGUIRE; FLOYD MASKER;
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JOSEPH MELERO; HERBERT MILLER;
TYRONE MORRIS; CLARK MOSES;
VERONIKA MULIPOLA; NEIL
NELSON; ISIDRO OLIVARES; JESUS
ORTIZ; PHILLIP OWINGS; TIMOTHY
OWINGS; PAUL REICHERT; TOMMY
REQUEJO; JOSEPHINE REYNOSO;
ERIC SANCHEZ; CHRISTOPHER
SMITH; BETTY TAYLOR; FLOYD
THOMAS; SCOTT TUDEHOPE;
ANTELMO VILLANUEVA; JUAN
VILLEGAS; MICHAEL VINTA;
EMMANUEL VORGEAS; LARRY
WALLS; ALEXANDER WARREN;
DENNIS WEINTZ; JEREMY
WILLIAMS; WALTER WILLIAMS, Sr.,
individually and on behalf of all others
similarly situated,

                    Appellants,

   v.

CONSTRUCTION PROTECTIVE
SERVICES, INC., a California
corporation,

                    Defendant - Appellee.

MARGARET A. HOFFMAN, an
individual, for herself and on behalf of all
others similarly situated,

                    Plaintiff,

No. 06-56381
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 and

DANIEL LOPEZ,

                    Plaintiff - Appellant,

   v.

CONSTRUCTION PROTECTIVE
SERVICES, INC., a California
corporation,

                    Defendant - Appellee.

MARGARET A. HOFFMAN, an
individual, for herself and on behalf of all
others similarly situated,

                    Plaintiff - Appellant,

 and

DANIEL LOPEZ,

                    Plaintiff,

   v.

CONSTRUCTION PROTECTIVE
SERVICES, INC., a California
corporation,

                    Defendant - Appellee.
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D.C. No. CV-03-01006-VAP
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MARGARET A. HOFFMAN, an
individual, for herself and on behalf of all
others similarly situated; DANIEL
LOPEZ,

                    Plaintiffs - Appellants,

   v.

CONSTRUCTION PROTECTIVE
SERVICES, INC., a California
corporation,

                    Defendant - Appellee.

No. 07-55135

D.C. No. CV-03-01006-VAP

Appeal from the United States District Court
for the Central District of California

Virginia A. Phillips, District Judge, Presiding

Argued and Submitted July 16, 2008
Pasadena, California

Before: SILVERMAN, RAWLINSON, and M. SMITH, Circuit Judges.

Class representatives Margaret Hoffman and Daniel Lopez appeal various

rulings made by the district court in resolving their action for unpaid wages and

missed meal periods.

1. The district court did not commit reversible error in granting judgment

as a matter of law on Hoffman’s and Lopez’s (Hoffman) claims under California
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Labor Code section 226.  We may affirm on any ground contained in the record. 

Rivero v. San Francisco, 316 F.3d 857, 862 (9th Cir. 2002).  We affirm the district

court in this instance because the record contains no evidence that any violation of

§ 226 was knowing and intentional as required under California law.  Indeed, the

jury’s conclusion that Construction Protective Services, Inc. did not intentionally

fail to pay Hoffman all wages due upon termination of employment supports the

conclusion that the evidence does not support a finding of knowing and intentional

conduct.

2. The district court committed no reversible error in concluding that off-

duty meal periods were waived.  The ultimate determination of waiver is an issue

of law, which we review de novo.  See, e.g., Ballaris v. Wacker Siltronic Corp.,

370 F.3d 901, 910 (9th Cir. 2004) (discussing similar inquiry under the Fair Labor

Standards Act).  It was not reversible error for the district court to conclude that it

was virtually impossible to provide off-duty meal periods.

3. In view of our companion ruling that the district court did not err in

excluding evidence of damages based on the failure to disclose proper calculations



1  We address this issue at length in a contemporaneously filed opinion.
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under Federal Rule of Civil Procedure 26,1 any error in applying a one-year statute

of limitations period to claims brought under California Labor Code section 226.7

was harmless because no remaining plaintiff had worked for longer than one year.

4. The district court failed to adequately explain its lodestar calculations

and its reasons for departing from that presumptively reasonable figure, including

discussing the factors to be considered when a party fails to accept a Rule 68 offer. 

For that reason, remand is appropriate to allow the district court to revisit its award

of attorney’s fees.  See McGrath v. County of Nevada, 67 F.3d 248, 254 (9th Cir.

1995); see also Haworth v. Nevada, 56 F.3d 1048, 1052-53 (9th Cir. 1995).

Affirmed in part and Remanded in part.  Each party is to bear its costs

on appeal.


