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UNITED STATES COURT OF APPEALS

 FOR THE NINTH CIRCUIT 

CONNECTICUT GENERAL LIFE
INSURANCE COMPANY; EQUITABLE
LIFE ASSURANCE SOCIETY OF THE
UNITED STATES; CIGNA EMPLOYEE
BENEFITS SERVICES INC.; AETNA
U.S. HEALTHCARE, INC.; UNITED
HEALTHCARE CORPORATION, fka
United HealthGroup Incorporated dba
UnitedHealth Group; HUMANA, INC.;
AETNA LIFE INSURANCE COMPANY,

               Plaintiffs - Appellants,

   v.

NEW IMAGES OF BEVERLY HILLS;
PETER M. GOLDEN, MD; SEAN
MICHAEL GOLDEN IRREVOCABLE
TRUST; WILLOW GLEN
ENTERPRISES, INC., dba Moreno Valley
Ambulatory Surgery Center; JOHN
BOHN; SUSAN ALTER; ADVANCED
LASER SURGICAL CENTER;
ADVANCED LASER SURGICAL
MEDICAL GROUP, INC.; THU NGOC
PHAM; MIR JAFFAR SHADJAREH;
CAL-SURGE INC., dba Westwood
Surgery Center; HERBERT HUDSON;
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WILSHIRE OUTPATIENT SURGERY
CENTER, INC., dba Wilshire Outpatient
Surgery Center; ROLANDO A.
FERNANDO, MD; WILSHIRE WEST
AMBULATORY SURGERY CENTER;
MAMDOUG BAHNA, MD; ALL
AMERICAN MEDICAL GROUP INC.,
dba Mariners Bay Surgical Center; ATA
O. MONTAZERI, MD; MONROE
FAMILY MEDICAL GROUP
OUTPATIENT SURGERY CENTER
INC., dba Monroe Family Medical Group
Outpatient Surgery Center; LEMMON
MCMILLAN, MD; PROVIDENCE
AMBULATORY SURGERY CENTER,
INC., dba Providence Ambulatory Surgery
Center; HARRELL ROBINSON, M.D.;
ABASALI AMIR-JAHED, MD; HECTOR
H. ARNAZZI, MD; STEVEN A.
BURRES, MD; CLIFFORD ERMSHAR,
MD; WILLIAM A. JORGENSEN, MD;
KONG S. KOH, MD; LEE D. NEWMAN,
MD; TEOFILO PO, MD; ALVIN
REITER, MD; EZECKIEL ZILKA, M.D.;
THE OAKS DIAGNOSTIC INC., dba
Advanced Radiology of Beverly Hills;
D.A.S. INTERNATIONAL MEDICAL
MARKETING, LTD.,

               Defendants,

          and

HAYA ZILKA,

               Defendant - Appellee.

Appeal from the United States District Court



   ** The panel unanimously finds this case suitable for decision without
oral argument.  See Fed. R. App. P. 34(a)(2).

for the Central District of California
Terry J. Hatter, Chief District Judge, Presiding

Submitted November 7, 2007**  

Pasadena, California

Before: B. FLETCHER, REINHARDT, and RYMER, Circuit Judges.

Connecticut General appeals the order of the district court declaring its $2.9

million judgment against Haya Zilka satisfied and ordering Connecticut General to

refund excess payments.  We have jurisdiction under 28 U.S.C. § 1291, and reverse

and remand. 

The court improperly credited Zilka with the full amount of Connecticut

General’s settlements with seven other settling defendants without undertaking an

independent allocation of the settlement payments.  Sims v. DeArmond, 42 F.3d

1181 (9th Cir. 1994).  Here, the underlying fraud was perpetrated at ten separate

surgery clinics over a five-year period.  The seven settling defendants engaged in

fraudulent activities at different clinics and at different times; Zilka was a

participant only at Westwood and only during part of the time that the fraud was

occurring there.  The judgment was for damages suffered on account of Zilka’s

activities at Westwood.  This suggests that not all of the settlement payments

overlap or are in common with the Zilka judgment.  In these circumstances, Sims



requires the court to attempt an allocation whether or not the settling parties

themselves have done so.  Sims, 42 F.3d at 1185.  

This is not a situation where there is a single discrete injury, or where it

appears impossible on the face of things for the court to make an allocation.  Cf. In

re Zelis, 66 F.3d 205, 210 (9th Cir. 1995) (noting that there was no way to allocate

the settlement absent an allocation by the parties).  Nor does it matter that

Connecticut General did not seek a good faith hearing; this case does not involve

contribution, and Connecticut General in any event is entitled to collect damages

from each of those jointly and severally liable.  Finally, Zilka’s objections to the

extent of liability assessed based on violations of the Racketeering Influenced and

Corrupt Organizations Act have no merit as participants in a RICO conspiracy are

liable for the actions of their coconspirators.  18 U.S.C. § 1962(d).

Accordingly, we reverse and remand for the district court to attempt to

allocate the settlements of the other settling defendants.  

REVERSED AND REMANDED.


