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UNITED STATES COURT OF APPEALS

 FOR THE NINTH CIRCUIT 

FRANCIS DENBY GHERINI,
individually and as a Successor in Interest
to the Estate of Inez Gherini, deceased,

               Plaintiff - Appellant,

   v.

ROBERT J. LAGOMARSINO;
STANLEY T. ALLBRIGHT, individually;
EDWARD HABERLIN, individually;
COUNTY OF SANTA BARBARA;
ROGER M. SULLIVAN; SULLIVAN
WORKMAN AND DEE, a Law Firm;
JOHN GHERINI, individually and as
Executor of the Estate of Pier Gherini,
deceased; JOY RYAN, individually;
CHARLES CUMMINGS; ANDREA
GHERINI GALLNT; CATHERINE
GHERINI BEAUCLAIR; THEODORE
ENGLAND; DAVID SHEA; DAVID
TREDWAY; FERGUSON CASE ORR
PATERSON & CUNNINGHAM LLP;
MICHAEL R. SMENT; DEAN M.
WARD; PAUL FRIMMER; GHERINI
FAMILY HOLDINGS LLC; FRED

No. 05-55709

D.C. No. CV-04-08247-AHM
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ROSENMUND; OXNARD HOLDING
COMPANY; DON L. CARLTON, INC.;
STEVEN HINTZ, individually; HENRY
WALSH, individually; ARTHUR
GILBERT, individually; COHEN
ENGLAND & WHITFIELD; MARLA
DAILY, individually and as Officer of
Santa Cruz Island Foundation, Santa Cruz
Island Company and The Nature
Conservancy; DEPT. OF ENERGY;
UNITED STATES DEPARTMENT OF
JUSTICE, DEPARTMENT OF
INTERIOR; DIANE ELISTROM
DEVINE, individually and as Officer of
the Nature Conservancy; FEDERAL
ENERGY REGULATORY
COMMISSION, Department of Energy;
TOM GHERINI, individually and as
Executor of the Estate of Pier Gherini;
NATIONAL PARK SERVICE; STATE
OF CALIFORNIA; THE NATURE
CONSERVANCY; VENTURA COUNTY
SUPERIOR COURT; WILLIAM H.
EHORN, individually and as Office
(NPS); ANDREA SEASTRAND,
individually and as member of California
State of Assembly (1990-1994) and United
States Congresswoman (1995-1997); TIM
SETNEKA, individually and as Official
(NPS); UNITED STATES OF AMERICA;
SUPERVISING CLERK, FISCAL
DEPARTMENT U.S. DISTRICT
COURT,

               Defendants - Appellees.
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Appeal from the United States District Court
for the Central District of California

A. Howard Matz, District Judge, Presiding

Argued and Submitted November 5, 2007  

Pasadena, California

Before: B. FLETCHER, REINHARDT, and RYMER, Circuit Judges.

Francis Denby Gherini appeals the district court’s dismissal of his action

pursuant to Fed. R. Civ. P. 12(b)(6).  We affirm.

The district court dismissed Gherini’s action with prejudice on the ground

that it lacked subject matter jurisdiction due to the “probate exception” to federal

jurisdiction.  Following the Supreme Court’s subsequent decision in Marshall v.

Marshall, 547 U.S. 293 (2006), however, that ground is no longer valid.  Gherini’s

first amended complaint asserts RICO and tort claims and seeks an in personam

damages judgment against the defendants themselves; it does not seek to

administer an estate, probate a will, or otherwise assume in rem jurisdiction over

property in the custody of a state probate court.  Therefore, the probate exception

does not deprive the district court of subject matter jurisdiction over Gherini’s

claims.  See Marshall, 547 U.S. at 311-12.
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Nevertheless, we may affirm the district court’s grant of a motion to dismiss

on any ground supported by the record.  Beeman v. TDI Managed Care Servs.,

Inc., 449 F.3d 1035, 1038 (9th Cir. 2006).  We hold that the district court lacks

jurisdiction over Gherini’s RICO claim for two reasons.  First, Gherini does not

have standing to bring his RICO challenge.  Because he never had a property

interest in the Gherini Ranch, Gherini was not “injured in his business or property

by reason of a [RICO] violation.”  18 U.S.C. § 1964(c) (emphasis added).  Second,

because Gherini alleged no injury to his own business or property, his RICO claim

is insubstantial.  See Markham v. United States, 434 F.3d 1185, 1188 (9th Cir.

2006).

Because the district court lacks subject matter jurisdiction over Gherini’s

federal claim, it has no discretion to exercise supplemental jurisdiction over

Gherini’s remaining state-law claims.  See Skysign Int’l, Inc. v. City and County of

Honolulu, 276 F.3d 1109, 1118 n.7 (9th Cir. 2002) (“[H]ad Skysign lacked

standing to bring its federal claim, the district court would have lacked subject

matter jurisdiction over that claim and accordingly would have had no discretion to

hear the state law claims.”); Brady v. Brown, 51 F.3d 810, 816 (9th Cir. 1995)

(noting that supplemental jurisdiction exists only “when the federal claim is

sufficiently substantial to confer federal jurisdiction,” and that an insubstantial



Page 5 of  5

federal claim “divest[s] the court of [supplemental] jurisdiction”); see also 28

U.S.C. § 1367(c)(3) (giving district courts discretion to decline to exercise

supplemental jurisdiction where “the district court has dismissed all claims over

which it has original jurisdiction”) (emphasis added).  Accordingly, the district

court’s dismissal of Gherini’s action is 

AFFIRMED.


