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BEA, Circuit Judge, dissenting:

The majority puzzlingly conclude that because employees’ addresses and
telephone numbers (“contact information”) are only a portion of the personnel
record the CBA requires to be confidential, the lesser is not included in the greater.
This logic escapes me. For example, would the majority hold that if a person’s
hospital record is privileged from discovery, the results of a potentially
embarrassing medical test nevertheless are discoverable because the hospital
record includes much more than that test result?

The majority suggests, citing no authority, that River Oak is required to
show the CBA “clearly prohibit[s]” River Oak from providing employee address
and telephone numbers to the Union. The law requires no such thing. River Oak
must merely show the CBA creates a confidentiality interest among employees in
their addresses and telephone numbers, justifying its refusal to disclose this
confidential information. Retlaw Broadcasting Co. v. NLRB, 172 F.3d 660,
669—70 (9th Cir. 1999) (“An interest in privacy or confidentiality can support an
employer’s refusal to produce information to a bargaining representative.”). The
interpretation of the CBA—including whether it prohibits disclosure of

confidential information—is a matter of law for this court. NLRB v. Dist. Council



of Iron Workers of the State of Cal. & Vicinity, 124 F.3d 1094, 1098 (9th Cir.
1997) (“We defer to the Board’s reasonable interpretation and application of the
NLRA. However, questions of the interpretation of collective bargaining
agreements . . . are reviewed de novo.”) (internal citation omitted).

I conclude the CBA—agreed to by both the Union and the employer—does
create a confidentiality interest among River Oak employees in their addresses and
telephone numbers. The Union’s request for this information under these
circumstances violates this confidentiality interest. Accordingly, I respectfully
dissent.

Section 11 of the CBA is entitled “Personnel Files.” Subsections 11A and
11G are the provisions that control disclosure of confidential information
contained in personnel files. Section 11A, the first section cited by the majority,
makes personnel files—and, since it does not distinguish between portions of the
files, all information contained therein—confidential. Section 11A also lists the
sole individuals who may access the confidential files. The Union is not on that
list.

Section 11G is a statement of confidentiality, committing River Oak to
“respect[] the privacy of its employees and strive[] to insure confidentiality of

information about employees and former employees.” Under Section 11G, River



Oak cannot “improperly release[]” information. Further, all queries for
“confidential matters”—which explicitly include employees’ “home address and
telephone numbers”—must be directed to the Human Resources director or his
designee. The majority is correct this subsection “does not specify what this
person is supposed to do with these requests”; nevertheless, the only reasonable
interpretation of the CBA is that the Human Resources director or designee, upon
receiving a request for confidential information, will look to the relevant
provisions of the CBA to determine “what [he] is supposed to do.”

The only relevant provisions which dictate what the Human Resources
director or designee should do with a request for confidential information are
Section 11A and Section 2E. As noted, Section 11A lists certain individuals who
may have access to the confidential information contained in personnel files; the
Union is not among them.! Section 2E, however, is a provision which the Union
negotiated for itself in apparent recognition that it would need access to employee

information in certain circumstances. Accordingly, Section 2E requires River Oak

' Section 11A states that an employee may provide a written designation to
Human Resources for release of information to designated individuals. As to those
employees who filed designations for release of their information to the Union,
River Oak complied. This preserves the individual worker’s choice to allow
contact by the Union. The majority’s opinion eliminates that choice, eliminating
thereby an element of each worker’s individuality.
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to give the Union the names and addresses of employees on the following
occasions only: when they (1) are hired, (2) change status, or (3) are laid off or
fired. Section 2E does not give the Union the right to updated or current
information on a constant basis, but only at those three specified occasions. And it
certainly does not give the Union the right to any other confidential employee
information, including telephone numbers, even on those three occasions. The
majority argue that by calling out the three occasions on which the names and
addresses of the employees can be given to the Union, the contract is ineffective to
limit this disclosure to those three occasions because it does not go further and
“explicitly prohibit River Oak from complying with its obligations under the Act
and agency case law . ..” But this ignores that the contract makes confidential this
information (Sections 11A and 11G) and then provides the three exceptions to the
confidentiality obligation (Section 2E). Of course, the “obligation[] under the Act
and the agency case law” is to implement the CBA, and to overcome any
presumption useful only when evidence is absent by the evident provisions of the
CBA.

Thus, read as a whole, the CBA creates for River Oak employees a
confidentiality interest in their addresses and telephone numbers which the Union’s

request violates. The information the Union now seeks does not fall within the



sole exception to confidentiality which the Union negotiated for itself. While
employees’ addresses and telephone numbers may be “presumptively relevant,”
River Oak has established, under the terms of the CBA, its employees have “a
legitimate claim of confidentiality” justifying River Oak’s refusal to disclose their
addresses and telephone numbers. See Retlaw Broadcasting Co., 172 F.3d at
669-70.> Hence, the agency-created “presumptive relevance” has been overcome
by proof of the objective intent of the workers and employer, freely expressed in
that crown jewel of labor law: the Collective Bargaining Agreement. Maybe these
workers do not want the Union calling or visiting their homes; undoubtedly they
thought they were protected from such intrusion under the terms of the CBA. The
majority, however, disdain the expressed, written intent of the parties, choosing
instead to embrace a bureaucratically created procedural aid—the

presumption—meant to be used, as are all presumptions, when proof is absent. As

* In Retlaw, 172 F.3d at 664, the Union sought access to “personal service
contracts”—employment agreements between individuals and Retlaw. We held
the employer had failed to “show|[] any need for confidentiality” because there was
no evidence any employee had asked that his contract not be disclosed or that
Retlaw “ever assured employees that this information would be kept confidential.”
Id. at 670. In stark contrast to Retlaw, River Oak promised, in writing, to keep
employees’ addresses and telephone numbers confidential. See also Salt River
Valley Water Users’ Ass’n v. NLRB, 769 F.2d 639, 642 (9th Cir. 1985) (rejecting
the employer’s contention confidentiality justified its refusal to release employee
job performance and disciplinary records to the union where there was no evidence
of a commitment to employees to maintain confidentiality of records).
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the proof of when and under what conditions the names, addresses and phone
numbers of the employees may be made known to the Union are specifically set
forth in the CBA, that proof is evident, and we err in continuing to apply a contrary
presumption in the face of that proof.

Accordingly, I would hold the Board erred in concluding River Oak
committed an unfair labor practice by refusing to provide the addresses and
telephone numbers of bargaining unit members. I would grant the petition for

review and deny enforcement of the order.



