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Bulmaro Chimil-Felipe, a Mexican native and citizen, petitions for review of

the Board of Immigration Appeal’s (“BIA”) order denying his motion to reopen
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removal proceedings, which claimed ineffective assistance of counsel. Chimil-
Felipe also petitions for review of the BIA’s order denying his motion to
reconsider that decision. We review the denial of motions to reopen and to
reconsider for abuse of discretion. Cano-Meridav. INS, 311 F.3d 960, 964 (9th
Cir. 2002). We deny both petitions.

Petitioner applied for cancellation of removal pursuant to 8 U.S.C.

8 12290h(b), claiming his removal would be an “exceptional and extremely
unusual” hardship on his United States citizen daughter, who suffers from sinusitis
and nosebleeds. Petitioner claims he received ineffective assistance of counsel at
his removal hearing because his counsel failed to introduce any evidence
corroborating his claim of hardship.

The BIA erred in holding petitioner was required to submit medical or other
documentation showing hardship on his daughter on a motion to reopen. The
BIA’s own regulation on motions to reopen requires only that the motion “ state the
new facts that will be proven at a hearing to be held if the motion is granted and
... be supported by affidavits or other evidentiary material.” 8 C.F.R.
§1003.2(c)(1). Thus, an affidavit reciting the new factsto be proven at a hearing,
without additional documentation, is sufficient evidence upon which to grant a

motion to reopen under the regulation.



Nevertheless, petitioner’s affidavit faills to state what evidence he would
present that his prior counsel failed to present if his removal proceedings were
reopened. Accordingly, petitioner has failed to prove his prior counsel’s
performance was “ so inadequate that it may have affected the outcome of the
proceedings,” and therefore has failed to prove prejudice. Ray v. Gonzales, 439
F.3d 582, 587 (9th Cir. 2006).

Petitioner’ s motion to renew his request for a stay of removal is denied as
moot. Petitioner’s motion for nunc pro tunc equitable tolling of his voluntary
departure period is denied; this court lacks jurisdiction to grant such a motion filed
after the departure period has expired. Garciav. Ashcroft, 368 F.3d 1157, 1159
(9th Cir. 2004).

PETITIONS DENIED.



