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OPINION
TROTT, Circuit Judge:

Elizabeth Lyman was an 81 year old retired piano teacher.
She lived by herself on Church Street in Bloomington, San
Bernardino County, California. About one hour after midnight
on Monday, May 26, 1980 -- Memorial Day -- petitioner
Anderson, a 26-year old escapee from Utah State Prison,
broke into Mrs. Lyman's home, cut her phone line with a
knife, and shot her in the face from a distance of 8 to 20
inches with his .45 caliber handgun as she lay in her bed.
Anderson then covered her dead body with a blanket, recov-
ered the incriminating expelled casing from the hollowpoint
bullet that killed her, and methodically ransacked her house
for money. He found less than $100. Next, Anderson sat
down in Mrs. Lyman's kitchen to eat a dinner of noodles and
eggs. His meal was interrupted, however, by deputy sheriffs
called to the scene by a suspicious neighbor who had been
awakened by barking dogs and had seen Anderson in Mrs.
Lyman's house through awindow. The deputies arrested
Anderson at 3:47 am. and took him to the San Bernardino
Sheriff's Substation in Fontana.



Enter San Bernardino County Sheriff's Department Homi-
cide Detail Detectives Wes Daw and Dennis O'Rourke. Daw
and O'Rourke promptly advised Anderson of his Miranda
rights, after which he freely and fully confessed to the bur-
glary of Mrs. Lyman's house and to shooting her. He repeated
his confession three hours later at Lyman's home during a
filmed reenactment of the crime. Two days later, on May 28,
he was interviewed at 6:55 p.m. by Dr. Robert Flanagan, a
psychiatrist employed by the California prison system, to
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whom he repeated his confession and who found him to be
sane, oriented, and sober at the time of the offense, and com-
petent to stand trial. Because of the holiday and other events,
seventy-six hours elapsed between Anderson's arrest and his
arraignment on May 29, 1980, at 1:10 p.m.

A San Bernardino County jury convicted Anderson of first
degree felony murder with special circumstances, finding that
the murder of Elizabeth Lyman occurred during aburglary.
The jury sentenced him to degth. The California Supreme
Court affirmed the convictions but granted his request for a
new specia circumstances/penalty phase trial on the ground
that the jury had erroneoudly not been asked (as required by
Californialaw) to determine whether the homicide was inten-
tional. See People v. Anderson, 38 Cal. 3d 58, 61, 694 P.2d
1149, 1151 (1985). Such afinding was necessary at that time
before a defendant could be eligible for capital punishment.
A second jury retrying specia circumstances and the penalty
phase of Anderson's case years later concluded in 1986 that
the murder of Elizabeth Lyman was intentional and again sen-
tenced him to death.

Eventually, having failed in state court to undo either his
conviction or hisfinal death sentence, see People v. Anderson,
52 Cal. 3d 453, 485, 801 P.2d 1107, 1125 (1990), Anderson
went to federal district court with a petition for awrit of
habeas corpus. After lengthy proceedings, which included an
exhaustive evidentiary hearing, his numerous claims were
denied. He now comes to us on appea from the denial with
clams aimed at both his conviction and his sentence. The
clamsare asfollows:

1) That the State violated the disclosure rule of
Brady v. Maryland, 373 U.S. 83 (1963), by fail-
ing to turn over to Anderson'strial lawyersa




brief tape-recorded interview taken on the day
of hisarrest in which he alleges he invoked his
right to remain silent.
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2) That the State violated his Fourth Amendment
right by failing promptly to arraign him as
required by County of Riversidev. McLaughlin,
500 U.S. 44 (1991).

3) That the State trial court made improper com-
ments to the penalty phase jury about the proce-
dural history of the case, including comments
that Anderson had previously been sentenced to
death, but that the sentence had been overturned
on appeal .

4) That the State trial court erred in failing to
instruct the guilt-phase jurors on lesser included
offenses.

5) That he was the victim of ineffective assistance
of counsdl.

6) That the penalty phase jurors prematurely began
deliberations.

7) That the federal district court erred in refusing
to limit the State's use of privileged materials to
federal habeas corpus proceedings.

This court has jurisdiction pursuant to 28 U.S.C.8 2253,
and we affirm the judgment of the district court.

I
Brady v. Maryland

In Brady v. Maryland, the Supreme Court held"that the
suppression by the prosecution of evidence favorable to an
accused upon request violates due process where the evidence
ismaterial either to guilt or to punishment, irrespective of the
good faith or bad faith of the prosecution.” 373 U.S. at 87.

14759
The duty to disclose such evidence is applicable even though



there has been no request by the accused, United Statesv.
Aqurs, 427 U.S. 97, 107 (1976); and the duty encompasses
impeachment evidence as well as exculpatory evidence.
United Statesv. Bagley, 473 U.S. 667, 676 (1985). Such evi-
denceismateria "if there is a reasonable probability that, had
the evidence been disclosed to the defense, the result of the
proceeding would have been different.” Id. at 682; see aso
Kylesv. Whitley, 514 U.S. 419, 433-34 (1995).

Because Brady does not require bad faith on the part of the
prosecution for aviolation of due process, the rule encom-
passes evidence "known only to police investigators and not
to the prosecutor.” Kyles, 514 U.S. at 438. In order to comply
with Brady, therefore, "the individual prosecutor has a duty to
learn of any favorable evidence known to the others acting on
the government's behalf in the case, including the police.” Id.
at 437.

We use athree-part test to measure whether afailure to
disclose amounted to a Brady violation: (1) the evidence at
issue must be "favorable" to the accused, either becauseit is
exculpatory, or because it isimpeaching; (2) the evidence
must have been suppressed by the State, either willfully or
inadvertently; and (3) the suppressed evidence must be "mate-
rial" under state law to the accused's guilt or punishment --
i.e., prejudice must have ensued. See Strickler v. Greene, 527
U.S. 263, 281-82 (1999); see also United States v. Cooper,
173 F.3d 1192, 1202 (9th Cir. 1999).

Brady comesinto play in this case because Daw and
O'Rourke had a brief tape recorded conversation with Ander-
son between 7:04 am. and 7:07 am. on the day of his arrest,
but neither the conversation, nor the existence of the tape, nor
the substance of the discussion were disclosed to Anderson's
attorneys until April 1993, some 13 years after the murder of
Elizabeth Lyman and long after Anderson's trials and second
sentence to death. The brief conversation was occasioned by
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Anderson's request during hisinitial confession to the Lyman
crimesto talk to Daw and O'Rourke about other crimes which
occurred not in California, but in Utah. Anderson argues that
the unrevealed taped conversation demonstrates that he
invoked his right to remain silent about two separate murders
in Utah to which he confessed two days later to Salt Lake
County Officers, and which were then used by the State at the



penalty phases of histrial to convince the jury to sentence him
to death. He claims that the taped conversations contain
exculpatory evidence that was both favorable and material
because what he said to the detectives about his willingness
to talk to Utah officias could have been used under Cdifornia
law to suppress those damaging confessions, and that without
those damaging confessions, his sentence in this case might
well have been different.

To determine whether Anderson's Brady claim has merit,
we must start with the salient facts. They are asfollows:

Anderson was arrested at 3:47 am. on Memoria Day. He
was transported to the Sheriff's Fontana Substation at 5:15
am. At about 6:00 am., Daw and O'Rourke fully advised

him of his Mirandarights. He waived his rights and confessed
to the Lyman crimes.

At some point during this process, and after he had been
advised of and waived his Miranda rights, Anderson volun-
teered that he wanted to tell the detectives about other mur-
ders he had committed in Utah, unsolved crimes about which
Daw and O'Rourke had no knowledge. They asked him to
hold off until they talked to him about the Lyman homicide.
The Lyman interview ended at 6:45 am. Then, a 7:04 am.,
Daw and O'Rourke readvised Anderson of hisrightson a
fresh tape and gave him an opportunity to talk about the mur-
ders he had tried to tell them about earlier. Because what was
said is central to our analysis of both Anderson’'s Brady claim
and his claim that his subsequent confessions were the prod-
uct of an unreasonable delay in his arraignment, we lay out
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the entire taped interview as it occurred on that morning over
20 years ago:

O'Rourke: All right, the time is zero-seven-oh-four
hours: Date: 5/26/80. We are at the

Fontana Substation . . . Present report-

ing officer Sergeant Dennis M.

O'Rourke, Detective Wes Daw and Ste-

phen Anderson . . .. Steve, we just

interviewed you reference another case

and . . . you indicated that you wanted

to talk to myself and Detective Daw

about . . . some other cases occurring in



other jurisdictions and basically, |
would assume they werein Sdlt Lake
City, Utah; isthat correct?

Anderson: ... Yes.

O'Rourke: All right. Prior to . . . discussing those
incidents with you, which . . . myself
and Wes Daw had no personal know!-
edge of any of those casesinvolved . . .
| want to again advise you of the same
rightsthat | just advised you . . . refer-
ence our case. All right. You have the
absolute right to remain silent. Any-
thing you say can and will be used as
evidence against you in a court of law.
Y ou have the right to consult with an
attorney, to be represented by an attor-
ney, to have an attorney present before
and during questioning. If you cannot
afford an attorney, one will be
appointed by the court free of chargeto
represent you before and during ques-
tioning, if you desire. All right, Steve,
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do you understand the rights I've just
explained to you?

Anderson: Yes.

O'Rourke: All right. With those rightsin mind, are
you willing to talk to myself and Detec-

tive Daw about the cases that you.. . .

have knowledge of in Sdalt Lake City,

Utah?

Anderson: hhhh...ah....Like...ah... | think
| oughta think about it.

O'Rourke: Okay.
Anderson: | mean I'mnot . . . playin’ around right

now, | just.. . . got to thinkin' about it,
you know, what you told me.. . .



O'Rourke: Um-hmm.

Anderson: . . . Right now | better wait and see
what they got --

O'Rourke: Of what who has?
Anderson:; Salt Lake.
O'Rourke: Okay. Fine.

Anderson: | mean ah. . . | didn't mean to run you
on no blind or game or nothin' but ah

... somethin' clicked when you was

talkin', you know, maybe | oughta wait.

O'Rourke: Okay. All right, just . . . briefly, let me
run something by you so that | -- I'm
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sraight inmy mind . . . that . . . you had
indicated ah . . . about a -- some sort
of acontract hit up in Salt Lake City,
Utah. Ah. .. Our intentions at this
point, Steve, are, weregonna. . . well
be in contact with Salt Lake City --

Anderson: Uh-huh.

O'Rourke: -- or whoever -- but we'll have atele-
type out on you some time today --

Anderson: Uh-huh.

O'Rourke: -- |ater this afternoon . . . using .. . the
various hames that you've used . . . ah

.. . and the weapon that we have which

... apparently is aweapon used in our

... h-homicide will be test-fired here

and will be available to other agencies,

you know, as far as comparison . . . bul-

lets -- whatever they have -- | don't

know. Neither does Wes.

Anderson: Uh-huh.



O'Rourke: We have no knowledge . . . of any of
theother cases. . .and. .. theonly rea

son I'm talking to you now -- and Wes

is-- isthefact that you indicated, you

know, you wanted ta.. . . tell us every-

thing and | told you that hey, we were

willing to sit and listen, you know, to

whatever you wanted to tell us. | still

am.

Anderson: Ah.
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O'Rourke: -- asfar asthat goes. But again, that's
adecision you haveto makeand . . .
we're not gonnatry to makeit for ya,
or force you in any way to make any
statement to us at all.

Anderson: | know.

O'Rourke: But if you fedl that you better wait until
you find out what they have, that's --
that'stotally up to you. --

Anderson: | -- Right now I'm gonna.. . . well, it's
--it's... I think right now . . . silence

isvirtue because. . . well, it's. . . just

better right now for me to wait.

O'Rourke: Okay. All right. We're gonna terminate
thisinterview.

Both Daw and O'Rourke understood Anderson's state-

ments about wanting to see what Salt Lake City authorities
had before he continued to talk about crimesin Utah asa
request to talk to authorities from that jurisdiction. [ER 2451;
SER 2076] Daw testified that he did not interpret what Ander-
son said as an invocation of hisright to remain silent. [ER
2450] Daw said that he "reviewed [sic] it as a conditional
response that he would talk to uslater." [ER 2455] Accord-
ingly, O'Rourke called the Salt Lake City Police Department,
which referred him in turn to the Salt Lake County Sheriff's
Office and eventually to Sergeant Jerry Thompson of that
agency. Thompson was familiar with Anderson as awalk-
away escapee from Utah State Prison, and had knowledge of



the two Utah killings for which Anderson claimed responsi-
bility.

Two days later, on May 28, 1980, Thompson traveled to
San Bernardino to talk to Anderson. Their taped conversation
began shortly after noon, and it opened with the usual ritual:
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Thisis Detective Jerry THOMPSON of the Salt
Lake County Sheriff's Office. The date is 5-28 of
1980, and the timeis 1216 hours. | am conducting an
interview with one Steven Wayne ANDERSON,
DOB is July 8th of "53. He aso uses the dlias of
Felix SMITH. Present during the interview is Tom
GLASSER from the District Attorney's Office from
San Bernardino, California, Sergeant Dennis
O'ROURKE from the San Bernardino County Sher-
iff's Office, and Detective Wes DAW from the San
Bernardino County Sheriff's Office.

Q. At thistime, Felix, | know you been advised of
your Mirandarights, but I'm gonna advise "em
to you again for your own protection. Y ou have
the right to remain silent. Anything you say will
be used in court as evidence against you.
You're entitled to talk to an attorney now and
have him present now or at any time during the
questioning. If you cannot afford an attorney,
one will be appointed for you without cost. Do
you desire to consult with an attorney first or
have one during the interview?

A. No.

Q. Okay, having your rightsin mind, do you desire
to go ahead and talk to me?

A. Yes.

Q. Has anyone threatened you or promised you
anything to make this statement?

A. No.

Following this advisement and waiver of both the right to
counsel and the right to remain silent, Anderson confessed --
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in narrative form punctuated by clarifying questions -- to two
homicides. The first homicide was what Anderson described
as the contract killing of Timothy Glashien, akilling commis-
sioned by drug traffickers after Anderson's walkaway escape
from Utah State Prison. Anderson said he shot Glashien four
times with the same handgun he had used to kill Elizabeth
Lyman, and that he was paid $1,000 for his efforts. Scientific
tests later confirmed his statements about the weapon he used.

The second homicide for which Anderson took credit was
the earlier stabbing death in Utah State Prison of Robert Blun-
dell, fellow inmate for whom Anderson said he had no use.
Anderson got into an argument with Blundell in the kitchen
areaover Blundell's reputation as a snitch. Blundell
responded to Anderson with asexua threat, after which Blun-
dell left the area"to get some milk for his coffee.” Anderson
picked up akitchen knife, followed Blundell, and stabbed him
to death. Anderson explained to Thompson that he killed
Blundell because "he got in my face at the wrong time and
probly [sic] caught mein the wrong mood you might say.”
[Def-00096]

At the conclusion of thisinterview, Anderson explained his
motive and intent for initiating this contact with Utah authori-
tiesand for confessing to these additional homicides:

Q. (Thompson): . . . Havel or has anyone else
threatened you in order to make this statement
or promised you anything?

A. (Anderson): No.

Q. You doneit on your own free will?
A.Yes.

Q. After having your rightsin mind?
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A.Yes I'djust liketo say that, uh, | did, | uh,
made these statements smply to, uh, clear up
the fact that a lot of people were suspected of
the crimes that shouldn't have been suspected.
And that | had been informed of it by various
people that it should be cleared up because they




didn't have anything to do with it. And that's
my main purpose here with these crimesin
Utah. (emphases added).

Anderson asserts that the 7:04 am. conversation he had

with Daw and O'Rourke contained both favorable and mate-
rial evidence that he could have used under Californialaw to
suppress his confessions to the Glashien and Blundell homi-
cides. He argues that the failure to notify his attorneys of this
information prior to histrial violated the Brady rule. We
respectfully disagree.

The California case Anderson primarily relies on to estab-
lish both the favorability and the materiality of this evidence
is Peoplev. Pettingill, 21 Cal. 3d 231, 238 (1978). Pettingill
inturn relied on the semina California case of Peoplev.
Fioritto, 68 Cal. 2d 714, 719-720 (1968), which spawned the
so-called "Fioritto rule.” Under Pettingill and the Fioritto
rule, once a suspect indicated that he wanted to assert his priv-
ilege against self-incrimination, all police-initiated custodial
interrogation must cease; and, any statement made thereafter
was deemed to be involuntary and inadmissible, even if pre-
ceded by full Miranda warnings and waivers. See Pettingill,
21 Cal. 3d at 240.

Pettingill explicitly rejected the rule established by the
Supreme Court in Michigan v. Mosley, 423 U.S. 96, 104-06
(1975), which allows the reinitiation of questioning by police
after a suspect invokes his rights so long as certain factors are
present:

1) The original interrogation was promptly termi-
nated;
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2) The interrogation resumed only after asignifi-
cant passage of time;
3) The suspect was given Miranda warnings again;

4) A different officer resumed the questioning; and

5) The subsequent interrogation was limited to a
crime not the subject of the first interrogation.

Pettingill, 21 Cal. 3d. at 247.



The State urges us to follow Mosley in deciding this case,

but the State's reliance on Mosley is plainly incorrect.
Although federal habeas corpus concernsitself with violations
of the Constitution and federal law, the Brady rulereliesfor
its determination of both favorability and materiaity on state
law, not federal law; and the California Supreme Court in Pet-
tingill made it clear that it was rejecting the Mosley approach
in favor of astricter standard based not on the Constitution of
the United States, but on the Constitution of the State of Cali-
fornia. 1d. at 247-48. Thus, to decide whether the undisclosed
information was favorable and material, we must look to the
controlling law of California. See Brady, 373 U.S. at 88-91;
Fryer v. Nix, 775 F.2d 979, 984 n.5 (8th Cir. 1985).

There are two insurmountable problems with Ander-

son's Brady claim. First, he formally presented it to the
Supreme Court of Californiain his habeas petition, and it was
rejected on January 3, 1996. The factual and legal essence of
the claim he brings to federal court was designated in his brief
to California's highest court asclamsE., H., and |. and sup-
ported by Exhibits 28 and 29, a transcript of the May 26,
1980, disputed conversation, and atape recording of it,
respectively. After taking judicia notice "of the appellate
record in the underlying appeals,” the California Supreme
Court denied clams E. H., and | "on the merits. " Thus, to the
extent that a Brady claim looks to the relevant state law for
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answers to certain critical questions, we have those answers
in an authoritative determination from the Supreme Court of
Californiaitself: On the merits, Anderson's claim that the
undisclosed and newly-discovered evidence violated Brady in
that it was both favorable and material is groundless.

The second problem with Anderson's Brady claimis

that our independent review of it, which we undertake only
because of its close connection to his delayed arraignment
claim, clearly demonstrates to us -- asit did to the district
court -- that Anderson did not invoke hisright to silence dur-
ing the May 26, 1980, conversation in question. The district
court factually determined after hearing all the evidence that
Anderson smply told the officers that he would wait to talk
to Salt Lake City authorities, not that he had changed his mind
and decided after al not to follow through on his volunteered
desire to reveal what he had done in Utah. To quote the dis-
trict court,



Anderson clearly conveyed awillingness to discuss
other crimesif acondition was met, i.e. he found out
what information the Utah authorities had. O'Rourke
informed Anderson that he was going to contact the
Utah authorities. He told Anderson that he and Daw
were only talking to Anderson because he told them
that he wanted to talk about the other crimes, and
reiterated that he did not have to talk to them at all.
O'Rourke then terminated the interview and
arranged for Anderson to be interviewed by Thomp-
son.

[ER 03554]

Given this understanding of the facts, the district court
concluded that "any failure to disclose the substance of the
7:04 am. interrogation to the defense did not violate Brady as
the information contained therein was not favorable to the
defense and thus was not material.” [ER 03555 ] In other
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words, the information as evidence could not have been suc-
cessfully used in state court to suppress Anderson's confes-
sions to Sergeant Thompson.

Anderson at al times knowingly waived hisright to an
attorney. He agreed to talk to Daw and O'Rourke about the
Lyman homicide, and he volunteered a desire to go beyond
that interview with respect to other crimes about which San
Bernardino authorities had no knowledge. The record conclu-
sively refutes the contention that Anderson retreated from his
desireto talk in favor of invoking hisright to remain silent.

In fact, Anderson testified in the second penalty phase that he
talked to the officers about then Glashien killing because he
had a pre-existing agreement with his confederates to do so
should he ever get arrested, which we shall discuss in greater
detail in Part I of this opinion. San Bernardino authorities
scrupulously respected his request to delay the conversation
Anderson initiated, and when Sergeant Thompson appeared
on the scene, he opened the conversation with fresh Miranda
warnings and three smple preliminary questions to Anderson:

Q. Do you desire to consult with an attorney first
or have one during the interview?

A. No.



Q. Okay. Having your rights in mind, do you
desire to go ahead and talk to me?

A.Yes.

Q. Has anyone threatened you or promised you
anything to make this statement?

A. No.

Simply put, this case is not similar to Pettingill, to Fioritto,
or to any of the cases upon which Pettingill relies. In Pet-
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tingill, the subsequent interrogating officer"conceded that
defendant had previously done nothing to indicate a desire to
talk to him." 21 Cal. 3d at 236. Pettingill himself explained
that he waived his right during the third interrogation only
because he "just wanted to get them off my back. " Id. We are
unable to find any cases or principlein relevant Californialaw
that prohibit police from talking to a suspect when the suspect
wishes to talk. Pettingill itself contemplates a different rule
for cases where "it is the suspect who initiates the renewed
conversation with the police. . . ." 1d. at 241 n.4. In those cir-
cumstances, the test is only whether any ensuing confession
was "involuntary in the traditional sense,” i.e., "the product of
improper threats or promises of leniency made by the police
during the first interrogation.” 1d. (citation omitted). It was
Anderson who initiated and caused the visit of Salt Lake
authorities to talk to him, and Sergeant Thompson quite
appropriately opened the conversation by clarifying and con-
firming that Anderson still wanted to talk. Anderson himself
has offered no contradictory evidence on thisissue, either by
way of testimony, declaration, or affidavit.

This investigation was remarkably free of any pressure or
tactics designed to induce Anderson to talk. No promises of
leniency or threats were used to get Anderson to open up. His
waivers were manifestly knowing and intelligent, and his con-
fessions were plainly voluntary. Moreover, we can discern no
improper motive on behalf of any authority in withholding the
tape. The San Bernardino authorities view that it contained
no useful information to either side was eminently reasonable
even though they now recognize that the better practice would
have been to include it in the discovery.



Arraignment

Anderson was arrested at 3:47 am. on Monday, May 26,
1980. He was not arraigned until Thursday, May 29, 1980,
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some seventy-six hours after he was taken into custody. Rely-
ing on County of Riverside v. McLaughlin, 500 U.S. 44, 56
(1991), decided eleven years after his arrest, Anderson argues
that the State violated his Fourth Amendment rights by
detaining him for more than 48 hours prior to arraignment.
Anderson maintains that because the State procured his con-
fession to the Blundell and Glashien homicides ("May 28th
confessions') aswell asthe incriminating interview with Dr.
Flanagan ("Flanagan Interview™) more than 48 hours after
arrest, the May 28th confessions and the Flanagan Interview
were obtained in violation of the Fourth Amendment and,
therefore, should be suppressed as "fruit of the poisonous
tree."

1. Isthis Fourth Amendment claim Cognizable as Part of
a Petition for Writ of Habeas Corpus?

Ordinarily, Stone v. Powell, 428 U.S. 465 (1976), would
require that we not hear this claim in afederal habeas corpus
proceeding because it arises from the Fourth Amendment. To
guote the Supreme Court,

[W]here the State has provided an opportunity for
full and fair litigation of a Fourth Amendment claim,
the Constitution does not require that a state prisoner
be granted federal habeas corpus relief on the ground
that evidence obtained in an unconstitutional search
or seizure was introduced at histrial.

Id. at 482. Here, however, and primarily because this particu-
lar Fourth Amendment claim did not even exist until years
after Anderson's arrest and trials, we conclude that he did not
benefit from the "opportunity for full and fair litigation” of it
in California's courts to which he was entitled. See United
States ex rel. Bostick v. Peters, 3 F.3d 1023, 1027-29 (7th Cir.
1993) (review of Fourth Amendment claim not barred

because petitioner did not have an opportunity to establish
standing because of an unforeseeable procedural rule prevent-
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ing the state court from reaching the merits of the claim). The
California Supreme Court denied the claim because it could
have been, but was not, raised on appeal. We held in Park v.
California, 202 F.3d 1146, 1152-53 (9th Cir. 2000), of course,
that such adenia in 1996 did routinely entail areview by the
Supreme Court of California of possible federa claims, but
we are persuaded on these facts and circumstances that this
kind of review falls short of the quality of litigation opportu-
nity described in Stone. Thus, we proceed to the claim itself.

2. Can Anderson Raise MclL aughlin's 48-Hour Rule as an
| ssue?

In Gerstein v. Pugh, 420 U.S. 103, 125 (1975), the

Supreme Court held that the Fourth Amendment requires a
prompt judicial determination of probable cause as a prerequi-
site to extended detention following a warrantless arrest. Sub-
sequently, in McLaughlin, the Court clarified its holding in
Gerstein by defining "prompt." Specificaly, the Court held
that "judicial determinations of probable cause within 48
hours of arrest will, as a general matter, comply with the
promptness requirement of Gerstein." McLaughlin, 500 U.S.
at 56. The McL aughlin Court emphasized that this 48-Hour
Ruleis not absolute. Asthe Court explained:

Thisis not to say that the probable cause determina-
tion in a particular case passes congtitutional muster
simply because it is provided within 48 hours. Such
a hearing may nonetheless violate Gerstein if the
arrested individual can prove that his or her probable
cause determination was delayed unreasonably.
Examples of unreasonable delay are delays for the
purpose of gathering additional evidence to justify
the arrest, adelay motivated by ill will against the
arrested individual, or delay for delay's sake.

1d. If the probable cause determination does not occur within
48 hours, however, "the burden shifts to the government to
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demonstrate the existence of a bona fide emergency or other
extraordinary circumstance." 1d. at 57. The Court cautioned
that neither intervening weekends,1 nor the time required to
consolidate pretrial proceedings qualifies as an"extraordinary
circumstance.” Id.



Three years |ater, the Court decided Powell v. Nevada, 511
U.S. 79 (1994), in which it held that MclLaughlin applied
retroactively to all cases pending on direct review or not yet
final2 when McL aughlin was decided. Powell, 511 U.S. at 84-
85; see also Griffith, 479 U.S. at 328 ("[A] new rule for the
conduct of criminal prosecutionsis to be applied retroactively
to all cases, state or federal, pending on direct reviews or not
yet final."). However, Powell specifically left open the ques-
tion whether suppression is the appropriate remedy for a

McL aughlin Fourth Amendment violation, see Powell, 511
U.S. at 85, and the Supreme Court has not yet resolved this
issue.

Here, Anderson contends that heisentitled to raise a

McL aughlin claim even though he did not raise a delayed
arraignment claim of any kind in state court. He stakes his
entitlement to such a delayed claim on the ground that his
conviction was not final at the time McLaughlin was
announced. Anderson is correct. The Supreme Court rendered
itsdecisionin McLaughlinon May 13, 1991, but Anderson's
petition for certiorari in the United States Supreme Court was
not denied until October 7, 1991, almost five months later.
Thus, Anderson's conviction was not final, see Griffith, 479
U.S. a 321 n.6, and McLaughlin's 48 Hour-Rule applies. See
Powell, 511 U.S. at 84-85.

1 The Ninth Circuit has interpreted this language in McLaughlin as
meaning intervening weekends or holidays. See Hallstrom v. City of Gar-
den City, 991 F.2d 1473, 1480 (9th Cir. 1993).

2 A caseis"find" if "ajudgment of conviction has been rendered, the
availability of appeal exhausted, and the time for a petition for certiorari
elapsed or a petition for certiorari finally denied. " Griffith v. Kentucky,
479 U.S. 314, 321 n.6 (1987).
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The State asserts that McL aughlin cannot apply to this case
because, unlike the appellant in Powell, Anderson did not
raise afederal delayed arraignment claim until 1994, when he
filed hisinitial habeas corpus petition. We disagree. Relying
on Griffith, the Powell Court held that the 48-Hour Rule
would apply to all casesthat were pending on direct review
or not yet fina when MclLaughlin was decided. 1d. at 84-85.
Clearly, the Court did not limit its holding to casesin which
the appellant raised the delayed arraignment issue below.
Accordingly, we conclude that the law allows Anderson to
raise adelayed McLaughlinclam.3 The arguments made by




the State do not dictate otherwise, athough as we shall see,
they do have an impact on the choice of aremedy in this case.

3. Did the State Violate Anderson's Fourth Amendment
Rights?

As discussed above, McLaughlin held that if the probable
cause determination does not occur within 48 hours, the gov-
ernment has the burden of demondtrating the existence of a
bona fide emergency or other extraordinary circumstance.
McLaughlin, 500 U.S. at 57. In this case, Anderson was
arrested on May 26 at 3:47 am., but was not arraigned until
the morning of May 29, approximately 76 hours later. As
such, the State must furnish avalid excuse for this delay. 1d.
The State has not borne that burden.

The McL aughlin Court made clear that intervening
weekends or holidays would not qualify as an extraordinary
circumstance, so the State cannot argue that the delay was

3 In addition, Teague v. Lane, 489 U.S. 288 (1989), does not bar the
application of the 48-Hour Rule on collateral review because McLaughlin
was decided before Anderson's conviction became final. See Bell v. Hill,
190 F.3d 1089, 1091 (9th Cir. 1999); see also O'Dell v. Netherland, 521
U.S. 151, 157 (1997) ("Petitioner's conviction became final on October 3,
1988, when we declined to review the Virginia Supreme Court's decision
affirming his sentence on direct review.").
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reasonable on the ground that May 26 was Memoria Day.
Instead, the State maintains that:

even if the delay was for the purpose of obtaining the
Thompson confession and Flanagan evauation, such
were not impermissible reasons, and they did not
render the delay "unreasonable” . . . . The confession
Appellant made to Detective Jerry Thompson per-
tained solely to the Utah killings. Those killings, in
turn, assisted the prosecution in making the charging
decision (i.e., capital case or not).

Under MclL aughlin's 48-Hour Rule, however, the delay

was presumptively "unreasonable.” Furthermore, the State's
explanation that arraignment was delayed because law
enforcement was collecting evidence about the Utah killings
in order to aid in the decision whether to charge Anderson



with a capital offense does not qualify as an "emergency or
other extraordinary circumstance." In fact, courts have held in
recent cases that it isimproper to delay arraignment in order
to investigate the suspect's participation in "additional
crimes’ (i.e., crimesthat were not the basis for arrest). See
United Statesv. Davis, 174 F.3d 941, 945 (8th Cir. 1999);
Willisv. City of Chicago, 999 F.2d 284, 289 (7th Cir. 1993).
But see United States v. Sholola, 124 F.3d 803, 823 (7th Cir.
1997) (Wood, J., concurring) ("I therefore regard the majori-
ty's statement . . . that the police may always hold an individ-
ual “while investigating other crimes that he may have
committed, so long as they have sufficient evidence to justify
holding the individual in custody in the first place, asincon-
sistent with the holding of Willis."). Moreover, as Anderson
points out, Californialaw does not require that special cir-
cumstances be charged at arraignment, and, in this case, the
prosecution did not charge Anderson with a capital offense
until two months after arraignment. Thus, because the State
did not rebut the presumption that the 76 hour delay was
unreasonable, we conclude that the State violated Anderson's
Fourth Amendment rights under McL aughlin.
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4. What isthe Appropriate Remedy for aMcLaughlin
Violation?

The next issue we must resolve is what the appropriate
remedy isfor afailure promptly to arraign an arrestee in con-
nection with statements made by him past the time that the
delay was reasonable. Asindicated, the Supreme Court has
not spoken on this subject, leaving it unresolved in Powell v.
Nevada. Asan initial matter, however, it iswell settled that
aMcL aughlin violation arises from the Fourth Amendment.
See McLaughlin, 500 U.S. at 47; Gerstein v. Pugh, 420 U.S.
103 (1975). Although suppression of evidence has been a pre-
ferred remedy for a Fourth Amendment violation, see Brown
v. lllinois, 422 U.S. 590 (1975), it is not the automatic remedy
for any such violation. See Arizonav. Evans, 514 U.S. 1, 10
(2995) ("The question whether the exclusionary rule's remedy
is appropriate in a particular context has long been regarded
as an issue separate from the question whether the Fourth
Amendment rights of the party seeking to invoke the rule

were violated by police conduct.”) (quoting lllinoisv. Gates,
462 U.S. 213, 223 (1983)).

The answer liesin the very purpose of the exclusionary



rule; it is based in large part on the need, and the ahility, to
guide police conduct. See United Statesv. Leon , 468 U.S.
897, 916 (1984) (exclusionary rule not applicable because
police error not intentional). The Supreme Court demon-
strated the application of this aspect of the exclusionary rule
in New York v. Harris, 495 U.S. 14 (1990). In Harris, the
defendant made a statement after an warrantless in-home
arrest. Warrantless in-home arrests are of courseillegal under
Payton v. New York, 445 U.S. 573 (1980), although Harris's
arrest was supported by probable cause. The Court held that,
because the statement was not made in the home and because
police had probable cause to arrest, the statement was not sub-
ject to suppression.

Four years later in Powell, the Supreme Court framed the
holding in Harris: "In Harris, we held that violation of the
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Fourth Amendment's rule against warrantless arrestsin a
dwelling . . . generally does not lead to the suppression of a
post-arrest conviction." 511 U.S. at 85 n.* (citation omitted).
But the Court went on to distinguish the McL aughlin situation
from Harris, noting that MclL aughlin'targets a different con-
stitutional violation--failure to obtain authorization from a
magistrate for asignificant period of pretrial detention.”

Based on the above analysis, we conclude that the
appropriate remedy for aMclLaughlinviolation is the exclu-
sion of the evidence in question -- if it was "fruit of the poi-
sonous tree.” This approach ensures that courts will not
suppress evidence causally unrelated to the Fourth Amend-
ment violation. At the same time, this test protects the arraign-
ment right in question by barring any exploitation of the delay
that causally produces a statement. Our conclusion rests upon
Brown v. Illinais, which explained the interplay between the
Fourth and Fifth Amendments in the suppression context:

Although, ailmost 90 years ago, the Court observed
that the Fifth Amendment isin intimate relation with
the Fourth, the Miranda warnings thus far have not
been regarded as a means either of remedying or
deterring violations of Fourth Amendment rights.
Freguently, as here, rights under the two Amend-
ments may appear to coalesce since the unreasonable
searches and sei zures condemned in the Fourth
Amendment are amost aways made for the purpose




of compelling a man to give evidence against him-
sdlf, which in criminal casesis condemned in the
Fifth Amendment. The exclusionary rule, however,
when utilized to effectuate the Fourth Amendment,
servesinterests and policies that are distinct from
those it serves under the Fifth. It isdirected at all
unlawful searches and seizures, and not merely those
that happen to produce incriminating material or tes-
timony as fruits. In short, exclusion of a confession
made without Miranda warnings might be regarded
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as necessary to effectuate the Fifth Amendment, but
it would not be sufficient fully to protect the Fourth.
Miranda warnings, and the exclusion of a confession
made without them, do not alone sufficiently deter a
Fourth Amendment violation. Thus, even if the state-
ments in this case were found to be voluntary under
the Fifth Amendment, the Fourth Amendment issue
remains. In order for the causal chain, between the
illega arrest and the statements made subsequent
thereto, to be broken, Wong Sun [v. United States,
371 U.S. 471 (1963)] requires not merely that the
statement meet the Fifth Amendment standard of
voluntariness but that it be sufficiently an act of free
will to purge the primary taint. Wong Sun thus
mandates consideration of a statement's admissibil-
ity in light of the distinct policies and interests of the
Fourth Amendment.

Brown, 422 U.S. at 601-02 (internal citations and quotation
marks omitted) (emphasis added).

Under the "fruit of the poisonous tree” test, the question is
whether the confession was obtained by exploitation of the
Fourth Amendment violation, or "by means sufficiently dis-
tinguishable to be purged of the primary taint." Wong Sun,
371 U.S. at 488. A confession obtained during an unreason-
able detention is subject to suppression unless it "was suffi-
ciently an act of free will to purge the primary taint of the
unlawful invasion." 1d. at 486 (emphasis added); see Powell
v. State, 930 P.2d 1123, 1126 (Nev. 1997) ("The government
has the burden of showing a "sufficient break in eventsto
undermine the inference that the confession was caused by the
Fourth Amendment violation.' ") (quoting Oregon v. Elstad,
470 U.S. 298, 306 (1984)).




In Brown, the Supreme Court set forth the following factors
for courts to consider in answering this question: (1) the pres-
ence or absence of Miranda warnings; (2) the tempora prox-
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imity of the arrest and the confession; (3) the presence of
intervening circumstances; and (4) the purpose and flagrancy
of the official misconduct. Brown, 422 U.S. at 603-04. In
delineating the "fruit of the poisonous tree” analysis, the
Brown Court stated also that the "voluntariness of the state-
ment is a threshold requirement,” and that the government has
the burden of proving the admissibility of the challenged con-
fession. Id. at 604.

To summarize, courts utilizing the'fruit of the poison-

ous tree" test with respect to a subsequent statement must
determine (1) whether the statement was voluntary, not Sm-
ply whether it occurred during the detention, and (2) whether
it was either (a) the causal product of the violation, or (b) suf-
ficiently an act of free will to delink it from the primary taint.

5. Were Anderson’'s Confessions to Thompson Fruit of
his Extended Detention?

On this record, we conclude in Brown terms that the Utah
confessions were not only voluntary, but also that they were
uniquely the product of Anderson's untainted free will, not
the harvest of his extended incarceration before arraignment,
and not the fruit of flagrant or inappropriately purposeful
exploitation of any illegality. Drawing on our discussionin
Part | of this opinion about the context of these confessions,
we so conclude for the following reasons.

As athreshold matter before we get to the Brown factors,
Anderson's confessions were clearly voluntary. No one
avulsed thisinformation from him. In fact, when his attorney,
Ames, was asked during the habeas evidentiary hearing about
his client's confessions to the Utah killings, Ames testified
that Anderson had confirmed that his confessions to Thomp-
son were not only free and voluntary, but volunteered:

Q. (By Mr. Gonzalez to Ames) Did you ask
[Anderson] if any of the confessions or infor-
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mation he gave to the detectives was done in an



involuntary manner?

A. (By Mr. Ames) Yes.

Q. And what did he say?

A. He said no, he volunteered the information.

Q. Did you ask him if he was ever coerced in any
manner by any of these police officersinvolved
in this case?

A. He said he was not.

Asto the four Brownfactors, our analysisis as follows:

First, afresh set of Miranda warnings was given to Ander-
son immediately before the Utah confessions. He was then
asked if he wanted to talk, and he answered, "Yes." Not only
did Anderson clearly waive hisrights, but he confirmed that
he was talking of his own free will, and that he had a pre-
existing independent reason for injecting this subject into the
San Bernardino investigation. This satisfies the first of
Brown's four attenuation factors.

Second, it isclear that Brown's "temporal proximity” factor
weighsin Anderson's favor. The confessions occurred at a
time when, as we learned almost a decade after Anderson's
arrest, he should already have been arraigned.

Third, this case involves a distinctive set of facts and
circumstances that setsit apart from the usua casein terms

of whether a statement is causally linked to aviolation. The
digtinction isthis. Anderson volunteered a desire to tell the
deputies about the Utah crimes. He did so soon after alawful
arrest, after advice of rights, and while his detention was
plainly lega. The tree from which the fruit ultimately fell was
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atree not only free of illegality or misconduct, but offered up
by Anderson at atime prior to the arraignment violation. The
chain of causation actually started before the violation of his
right to be arraigned.

The San Bernardino deputies had no independent
information about these crimes. Indeed, they were committed



in adifferent jurisdiction. Anderson was not under arrest or
under suspicion for these crimes when he said he wanted to
discuss them. In fact, and according to Anderson'strial testi-
mony in 1986, the Utah confessions were the direct product
of a pre-existing agreement he had with the people who had
made successful his escape from the Utah State Prison. The
alleged agreement was to speak up and "take the rap" for the
Glashien homicide if he ever got caught for some other crime.
Here is how Anderson explained the agreement:

Q. (By Mr. Glazier to Anderson) And you told us
[on direct examination] that the debt you owed

-- well, tell us about that debt you owed and

why you admitted to killing Glashien.

A. When | escaped, walked away, however you
want to look at it, from the Utah State Prison,
they were looking for me, the law enforcement
authorities were looking for me.

And these people hid me. And they went
through alot. They -- in fact, one man's house,
| guess you can call it, raided because they
thought | was there.

And | stayed in the mountainsin Mill Creek
Canyon for severa days. And they supplied me
with what | needed and took care of me.

And then eventually got me out of town when
the heat died down.
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Q. Didn't you tell usthat you were asked to take
-- you were asked to take the rap for the Gla-
shien killing by people in Utah, and you said
yes, that if you were arrested --
A. Yes. That's what happened.
Q. You tedtified to that?

A. Yes. Just yesterday or the day before.



Q. Now, as aburglar you know the difference
between the punishment for burglary and mur-
der, don't you?

A.Yes | do.

Q. And yet because of that obligation, people had
told you if you were arrested -- and | assume

that you're talking about the possibility of being
arrested for burglary because you didn't antici-
pate killing anybody, did you?

A. No.

Q. So that if you were arrested for burglary, that as
agood guy and to fulfill responsibility and the

debt that you had, you were going to step up to

the rap for amurder?

A. Yes.

Q. And you told us that you were going to do that
to fulfill that obligation just if you were

arrested, regardless of what the charge was? Is
that true?
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A.Yes.

Q. But it was your understanding that they had
said, "We want you to take the rap for it?"

A. That was an agreement we had, yes.

Q. But you didn't ever go to law enforcement vol-
untarily and say, "l did it," until you were cap-
tured, did you?

A. No. | had no intention of doing that. No.

Q. You weren't going to be that generous, were
you?

A. No.



Q. You were going to wait until somebody caught
you. And then at that point be the benefactor of
those individuas up in Utah?

A.Yes
(emphases added).

Anderson contemporaneoudly alluded to this debt or obli-
gation on May 28, 1980, at the close of his statement to
Thompson:

Q. (Thompson) . . . Havel or has anyone else
threatened you in order to make this statement
or promised you anything?

A. (Anderson) No.
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Q. You doneit on your own free will?

A.Yes.
Q. After having your rightsin mind?

A.Yes. I'djust liketo say that, uh, | did, | uh,
made these statements smply to, uh, clear up
the fact that alot of people were suspected of
the crimes that shouldn't had been suspected.
And that | have been informed of it by various
people that it should be cleared up because they
didn't have anything to do with it. And that's

my main purpose here with these crimesin
Utah.

(emphases added).

After Thompson arrived on the scene and advised Ander-

son of hisright to remain silent, and after Anderson said he
did not want to consult an attorney or have one with him dur-
ing the interview, Thompson asked Anderson, "Okay. Having
your rights in mind do you desire to go ahead and talk to

me?' Anderson's answer was, "Yes." This exchange indicates
without any doubt that Anderson remained steadfast in his
pre-detention decision to exonerate his friendsif and when he
got caught. Whether he was telling the truth about his part in



Glashien's murder, of course, was for the jury to decide.

When Anderson said previously on May 26, 1980, that he
wanted to wait to talk about the crimesin order to see what
the Utah authorities had, he said, "Well, it'sjust better right
now for me to wait" -- not "l have changed my mind and
decided not to talk." Asindicated earlier, this conduct was not
the equivalent of an assertion of the right to remain silent as

to the Utah crimes. To the contrary, Anderson was clearly in
control of hisown decisions and exercising untrammeled free
will. The delay, then, was occasioned by the time it took
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Thompson to arrive on the scene. This delay was attributable
to Anderson's behavior and desires, not to any misconduct on
the part of any law enforcement officials. Anderson was the
one who wanted to wait, not the deputies; and it was his
request for delay that caused the confessions to occur during
his extended detention. The district court made the factual
findings that Anderson's statements during the 7:04 am.
interview on May 26, 1980, "did not constitute an unequivo-
cal assertion of the right to remain silent,” and that Anderson
informed O'Rourke and Daw that "he would be willing to dis-
cuss the [Utah] crimes when he found out what the Sdlt Lake
City authorities had." [Er. 03554]. We believe these findings
not only to be not clearly erroneous, but fully supported by
the evidence developed during the evidentiary hearing.

To conclude that a statement was volunteered is not just
another way of saying that it was voluntary. Certainly al vol-
unteered statements are normally voluntary, but not all volun-
tary statements are volunteered -- far from it. The definition
of "to volunteer" is"to give up or offer to give up on one's
own initiative," "to enter into or offer to enter into a venture
of one's own free will." Webster's 1| New Riverside Univer-
sity Dictionary (1984). This distinction is critical when the
issue iswhether an act is sufficiently a matter of free will to
be purged of the primary taint, such asthe inquiry is here.

Anderson's independent and continuing purpose, how-

ever one might regard it, was freely discharged and causally
unconnected to the detention on the San Bernardino murder.
Toreiterate, it is here that we find the tree from which the
confessions fell asfruit, not in the failure promptly to arraign.
In Brown terms, his purpose in confessing to extraneous
crimes -- to become if a benefactor of his friends--was an



intervening and continuing circumstance that manifestly out-
weighs and overrides the temporal proximity factor. The fac-
tor that caused him to talk about the Utah crimes was his
capture, not the delayed arraignment. In terms of its particular
facts and circumstances, this appears to be the situation the
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Supreme Court had in mind when it said in Brown , "It is
entirely possible. . . that persons arrested illegally may decide
to confess as an act of free will unaffected by theinitial ille-
gality." Brown, 422 U.S. at 603.

Fourth, we are smply unable to identify any knowing and
willful or flagrant constitutional misconduct to deter. 1d. at
604, ("The purpose and flagrancy of the official misconduct
are all relevant.") There may have existed a'but for" relation-
ship between the extended detention and the confessions,
which is debatable given Anderson's overriding resolve to
exonerate his friends as soon as he was caught, but no legally
cognizable causal connection. According to Ames and his cli-
ent, Anderson had previously decided to confess to the Utah
murder if he was ever arrested. Anderson fulfilled his promise
by volunteering to speak about the Utah killing before any
improper detention. The officers did delay his arraignment,

but they did not do so in purposeful violation of a specific rule
on the books at that time. To impose the exclusionary rule on
this set of facts would not serve the rule's purposes at al.

Anderson did not raise until almost fourteen years after his
first trial any Fourth Amendment delayed arraignment claim.
In fact, not until his appearance in federal court did he make

it an issue. See Peoplev. Anderson, 52 Cal. 3d 453; 801 P.2d
1107 (1990). All of this can easily be explained: He did not
have a viable recognized federal claim of thiskind until 1991
at the earliest. Ames testified at the evidentiary hearing in dis-
trict court that he was well aware of Californialaw that
required a defendant to show prejudice over and above the
delay in order to be entitled to relief. See Peoplev. Turner,

8 Cal. 4th 137, 175, 32 Cdl. Rptr. 2d 762 (1994); People v.
Harris, 28 Cal. 3d 935, 953, 171 Cal. Rptr. 679 (1981). Ames
testified that he chose not to try to suppress the Utah confes-
sions because he believed that he could show no prejudice
from the delay. The district court concluded that" Ames's
decision not to seek to suppress Anderson's confession on
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delay in arraignment grounds was an informed strategic deci-
sion which the court will not second-guess.”[Er. 03557].

Deterrence best servesitsremedia purpose when it serves
as aremedy for a congtitutional wrong which officers either
knew or should have known was against the law. To punish
police (and society) twenty years after an event on the basis
of rules not clearly defined and established at the time of the
occurrence actually disserves the purpose of deterrence by
rendering it irrational. See Leon, 468 U.S. at 908,
("Indiscriminate application of the exclusionary rule. . . may
well generat[€e] disrespect for the law and administration of
justice."). Moreover, we are now in the year 2000. Law
enforcement officers currently have many years of the

McL aughlin rule under their collective belt, and we discount
entirely that idea that the suppression of the confessionsin
this case will add to their education. Thisis especialy so in
a case where the source of the confession was solely the
defendant's gratuitous offering. Accordingly, Brown's final
factor weighsin favor of the State.

In summary, and in the words of Wong Sun, 371 U.S.

at 488, this disputed evidence was obtained not by exploita-
tion of any unconstitutional violation, but by means suffi-
ciently attenuated from the illegality -- Anderson’'s manifest
exercise of free will -- so as to be untouched by any taint. See
also United Statesv. Manuel, 706 F.2d 908, 911 (9th Cir.
1983) (the voluntary nature of statements made after a ques-
tionable arrest and the lack of flagrant police misconduct or
pressure to confess serve to attenuate any taint of previous

illegality).

Asto the interview by Dr. Flanagan, however, we

come to a different intermediate conclusion, but not a differ-
ent result. The Flanagan interview was not the product of
Anderson's free will. Its dual purpose wasto elicit informa
tion from him that could be used against him at trial and to
restrict his options by curtailing any mental defensesthat he
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might have raised. The deputies took advantage of and
exploited the delayed arraignment to generate this evidence,
and we conclude that the causal link between the detention
and the evidence required to invoke the exclusionary rule
does exist.



Nevertheless, we conclude in the light of the entire

record that the admission and use by the prosecutor of Dr.
Flanagan's testimony did not inflict any substantial or injuri-
ous damage to Anderson's case because we are convinced
that the doctor's testimony "did not contribute to the verdict
obtained.” Neder v. United States, 527 U.S. 1, 15-16 (1999);
United States v. Garibay, 143 F.3d 534, 539 (9th Cir. 1998).
Dr. Flanagan simply characterized Anderson's behavior and
described his personality. The prosecution's purpose in intro-
ducing this testimony was preemptively to remove any psy-
chiatric or mental disease or defect defenses that the defense
might offer. But here, the defense neither offered -- nor for
that matter intended to offer -- such a defense. The reason for
the defense's decision to eschew any such defenses stemmed
from Anderson's adamant statements to Ames that he did not
want to offer an insanity plea. Thus, Dr. Flanagan's testimony
about Anderson's personality in no way interfered with the
defense. Ames's explanation for his failure to object to Dr.
Flanagan's opinions at the second trial was, "I felt they didn't
hurt me at trial because my defense was not based on any-
thing that he was giving an opinionon. . . . Hisopinions
regarding diminished capacity, insanity, those sorts of things
or what he was saying did not enter into any of the theories
of the defense that | was going to present to the jury.” [SER
2425, 2426].

Moreover, Dr. Flanagan's testimony was merely a

shadow or areflection of what was otherwise in the record,
most of which came directly from Anderson himself in his
detailed and clear-headed confessions to three separate mur-
ders. Anderson told the detectives that he was either "born or
trained to be akiller;" and that he "always wanted to be akill-
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er." Anderson, 52 Cal. 3d at 465. It did not take Dr. Flana-
gan's testimony that Anderson had an "anti-social
personality” or that he was self-absorbed and impulsive to
establish for the jury what they could aready deduce. Dr.
Flanagan opined a so that Anderson did not suffer from "any
mental disease or defect that would substantially impair his
capacity to appreciate the nature of hisconduct . .. ." This,
too, the jury could easily extract from his confessions and his
behavior. Measured against the State's entire case and the
nature of the defense, Dr. Flanagan's testimony was patently
insignificant.



Challenge to Commentson Procedural History
of the Case

Anderson's next claim isthat, under Caldwell v. Missis-
sippi, 472 U.S. 320, 339-40 (1985), the trial judge violated his
congtitutional rights during the second trial by commenting on
the procedural history of the casein away that diminishes the
jurors responsibility for the sentencing decision. The State
maintains, however, that because the California Supreme
Court already denied this claim on procedura grounds, this
court should not consider it. Although we ultimately conclude
that Anderson’'s Caldwell claim fails, we believe that the
clamisnot procedurally defaulted, and that we must address
the merits.

1. Procedural Default4

"In al casesin which a state prisoner has defaulted his fed-
eral clamsin state court pursuant to an independent and ade-
guate state procedural rule, federal habeas review of the

4 In the proceedings below, the district court did not address the State's
argument that this claim is procedurally defaulted and, instead, Ssimply
denied it on the merits.
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claimsis barred unless the prisoner can demonstrate cause for
the default and actual prejudice as aresult of the alleged vio-
lation of federal law, or demonstrate that failure to consider
the clams will result in afundamental miscarriage of justice.”
Coleman v. Thompson, 501 U.S. 722, 750 (1991) (emphasis
added). In this case, the California Supreme Court denied
Anderson's Caldwell claim on the ground that Anderson's
counsel failed to object to the trial judge's comments, thereby
waiving this claim. People v. Anderson, 52 Cal. 3d 453, 468
(1990). Thus, if thiswaiver rule invoked by the Anderson
court is"an independent and adequate state procedural rule,”
then the Caldwell claim is procedurally defaulted.

In order for a state procedural rule to be "adequate,” it
"must have been “firmly established and regularly followed'
by the time as of which it isto be applied.” Ford v. Georgia,
498 U.S. 411, 424 (1991) (quoting Jamesv. Kentucky, 466
U.S. 341, 348 (1984)). This meansthat the question is




whether the state courts were regularly and consistently
applying the relevant procedural default rule "at the time the
claim should have been raised.” Fields v. Calderon, 125 F.3d
757, 760 (9th Cir. 1997).

Here, the allegedly improper comments were made during
Anderson's second trial, which took placein late 1985 and
early 1986, only about six months after the Supreme Court
rendered its decision in Caldwell. Not surprisingly, then, the
"rule" that a defendant waives a Caldwell claim by failing to
object when the comments are made was not "firmly estab-
lished and regularly followed" at the time of Anderson's sec-
ond trial. In fact, it appears that thisrule still is not
consistently applied. See People v. Jackson, 13 Cal. 4th 1164,
1238 (1996) ("The fact that defendant did not make a contem-
poraneous obj ection to the prosecution's remarks does not bar
him from raising aclaim of Caldwell error on appeal.”); Peo-
plev. Clark, 5 Cal. 4th 950, 1035 (1993) ("We have never
required an objection to raise claims of error based upon
Caldwell v. Mississippi.") (internal citations and quotation
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marks omitted); People v. Bittaker, 48 Cal. 3d 1046, 1103
(1989) (same). But see People v. Freeman, 8 Cal. 4th 450,
523 (1994) (holding Caldwell claim waived because there was
no objection); People v. Poggi, 45 Cal. 3d 306, 340 (1988)
(same). Accordingly, we conclude that the waiver ruleis not
an adequate state ground to bar federal review of Anderson's
Caldwell clam.

2. Caldwell Claim

In Caldwell, the Court held that "it is constitutionally
impermissible to rest a death sentence on a determination
made by a sentencer who has been led to believe that the
responsibility for determining the appropriateness of the
defendant's death rests elsewhere." Caldwell , 472 U.S. at
328-29. More recently, the Court has said that it"read[s]
Caldwell as ‘relevant only to certain types of comment[s] --
those that midead the jury asto itsrole in the sentencing pro-
cessin away that allowsthe jury to feel less responsible than
it should for the sentencing decision.' " Romano v. Oklahoma,
512 U.S. 1, 9(1994) (quoting Darden v. Wainwright, 477
U.S. 168, 184 n.15 (1986)). Thus, to establish a Caldwell vio-
lation, a defendant must show that the remarks to the jury
"improperly described the role assigned to the jury by local




law." Dugger v. Adams, 489 U.S. 401, 407 (1989); see also
Hendricksv. Vasguez, 974 F.2d 1099, 1108 (Sth Cir. 1992).

Here, Anderson’'s Caldwell claim is based on the judge's
comments during voir dire a the beginning of Anderson's
second penalty phase trial (1) that Anderson's prior death sen-
tence was reversed because of "technical questionsin connec-
tion of [sic] the penalty,” and (2) that the prior death sentence
"went up automatically on apped to the California Supreme
Court, as al such cases do." According to Anderson, these
comments "misled the jury to believe that Anderson's sen-
tence would ultimately be decided by the same appeal's court
that had reversed the prior death sentence and with which the

14793
ultimate responsibility for sentencing lay." Thisargument is
unpersuasive.

Whileit istrue that the judge made the comments

Anderson complains about, such comments are insufficient to
establish a Caldwell claim, particularly when viewed within
the context of the entire trial. See Sawyer v. Butler, 881 F.2d
1273, 1286 (5th Cir. 1989). On thefirst day of jury selection
in Anderson'sretrial, the judge addressed the jury and said
the following:

There has been a previoustria of this matter and

he has been convicted of first degree murder. But the
matter has to be retried on the question of -- on the
technical questionsin connection of [sic ] the pen-

alty.

ER at 1436 (emphasis added). However, the court then went
on to explain in great detail why the California Supreme
Court reversed Anderson's death sentence.

In thisparticular case, in thefirst trid, the jury
found the defendant guilty of first degree murder

. ... They found true the allegation of special cir-
cumstances, and that allegation was that the killing
was committed in the course of afirst degree bur-
glary. It'swhat they called afelony murder rule,
whereif you kill somebody in the course of certain
crimes, including first degree burglary, it's automati-
cally first degree murder. And that was also a special
circumstance which brought into play the death pen-



alty.

The jury then tried the penalty phase and they
returned a verdict of death and the defendant was
sentenced to death. However, about that time some
of the rules applying to felony murder were changed.
And so the Supreme Court sent it back for directions
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for usto retry the special circumstance issue and the
penalty phaseissuein light of the new rules. The
new rules require that before a special circumstance
of felony murder can be found true, the district attor-
ney must prove and the jury must specifically find
that the killing was done intentionally.

Y ou see, under the old felony murder rule, even

an accidental killing would bring into play the felony
murder rule and the death penalty. But the Supreme
Court said that no, in order for the death penalty to
come into play -- in other words, the specia circum-
stance to be found to be true -- the jury must have
proof before them and they must be satisfied beyond
areasonable doubt that the killing was intentional.

ER at 1442-43. In light of this careful and deliberate explana-
tion of the state supreme court's legal reasoning, we conclude
that the judge's one-time use of the word "technica” in no
way misled the jury, much less"in away that allows the jury
to feel less responsible than it should for the sentencing deci-
sion." Romano, 512 U.S. a 9 (internal quotation marks omit-
ted).

Anderson argues also that the trial judge violated his Eighth
Amendment rights when he told the jurors:

So they had a penalty trial, penalty phase of trid.
And the jury returned a verdict indicating that the
defendant should suffer the death penalty. That went
up automatically on appeal to the California
Supreme Court, as all such cases do.

ER at 1474 (emphasis added). In making this argument,
Anderson relies heavily on Justice O'Connor's concurring
opinion in Caldwell, where she said that"[l]aypersons cannot
be expected to appreciate without explanation the limited



nature of appellate review, especialy in light of the reassuring
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picture of "automatic' review evoked by the sentencing court
and prosecutor in this case." Caldwell, 472 U.S. a 343. Fur-
thermore, Justice O'Connor warned that "[j]urors may harbor
misconceptions about the power of state appellate courts or,
for that matter, this Court to override a jury's sentence of
death." 1d. at 342.

Therelevant facts of Caldwell, however, differ markedly
from the facts of this case. In Caldwell, the prosecutor argued
the following during his closing:

Ladiesand gentlemen . . . I'm in complete dis-
agreement with the approach the defense has taken.

| don't think it'sfair . . .. | think the lawyers know
better. Now, they would have you believe that you're
going to kill this man and they know -- they know
that your decision is not the final decision. My God,
how unfair can you be? Y our job isreviewable. They
know it . . . . For they know, as | know, and as Judge
Baker hastold you, that the decision you render is
automatically reviewable by the Supreme Court.
Automatically, and | think it'sunfair and | don't

mind telling them so.

Id. at 325-26.

Unlikein Caldwell, here, the judge's comments about
automatic appeal did not lead the jury "to believe that the
responsibility for determining the appropriateness of the
defendant's death rests elsewhere.” 1d. at 329. Quite to the
contrary, the judge made it clear that the jurors must decide
whether the special circumstance is true and, if so, whether
Anderson deserved life imprisonment or death. For example,
with regard to the specia circumstance, the judge said:

So we're going to have atria on the limited issue
of whether or not at the time the defendant killed the
elderly woman, shot and killed her, whether he
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intended to kill her. And there are alot off | explana-
tions, potential theoretical explanations other than
intent to kill. For instance, accidental. Or maybe he



was just shooting to scare her or something of this
sort with no intent to kill her at all.

So the jury will hear all the evidence, what hap-
pened exactly in detail, and will have to make up
their mind whether they are al twelve satisfied
beyond a reasonable doubt that at the time of this
shooting he intended to kill her.

ER at 1475; 2RT at 950.

Similarly, the court explicated that it was the jury's respon-
sibility to determine the appropriate penalty for Anderson.

[1]f the jury finds he did intend to kill the woman

he shot, then that makes him eligible for the two

most severe penalties we have. Either he can be
imprisoned in State Prison for the rest of his natural
life with no possibility of parole ever. Just he'll die
in prison. Or he can be put to death in the gas cham-
ber. Those are the only two choices we have once we
et to that point.

The law requires, rather unusually, that ajury
select the penalty. Ordinarily the jury istold not to
even consider penalty . . . . So thejury, then, will be
expected to make a decision between those two pen-
alties based upon the evidence you've heard in both
phases of the trid; that is, the circumstances of the
killing and the background information about the
Defendant himsalf.

2RT at 950-52. Thus, considering the judge's comment about
automatic appeal in the context of the entiretrial, it isclear
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that the remark did not "improperly describe] ] therole
assigned tothejury . . .." Dugger, 489 U.S. at 407.

Finally, we conclude that Anderson suffered no preju-

dice from the trial judge's remarks because he himself
intended to tell the jury of his death row incarceration and
experiences as part of what isknown in Californiaas a"Death
Row redemption” defense. This defense presents the defen-
dant to the jury as adifferent person, a person rehabilitated by
death row and thus no longer a candidate for death. Asthe



Cdifornia Supreme Court observed in deciphering Ames's
failure to object to the trial judge's remarks,

[11t seems apparent that defense counsel herein

had atactical purpose for declining to object to the
court's disclosures regarding defendant's death sen-
tence and subsequent reversal on automatic appeal.
During the course of trial and in argument, counsel
frequently referred to the prior death sentence and
... presented a 'Death Row redemption’ defense
stressing defendant's changed attitude, reformed
character and his many useful, redeemable skills. For
example, counsel asked defendant whether his
“thinking' had changed during the five years since he
was sentenced to death. Defendant replied that “the
experience of being condemned to die made me
grow up and realize that it was a serious matter. And
| matured. And | reglized there's more to life than
living and the life that | had lived. And maybe | had
achanceto change.’

Regarding the reference to the automatic appeal,
itistrue that "[a]s a genera rule, the jury should not
be advised regarding the availability of an appeal in
death cases, because such information may dilute the
jury's sense of responsibility in fixing the penalty.'
But any reasonable juror, knowing that defendant
was once sentenced to death and was now being
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retried for the same crimes, could easily infer that an
appeal was available to him.

We conclude that any error in the court's pretrial
disclosures was waived by counsel's apparently tac-
tical failure to object. We further conclude that it is
not reasonably possible defendant was prejudiced by
those disclosures.

People v. Anderson, 52 Cal. 3d 453 at 468 (1990) (citations
ommitted). Accordingly, we rgject Anderson’'s Caldwell clam.5

5 Although it is not clear from his brief, apparently Anderson asois
arguing that, under Romano, the judge's comments violated the due pro-
cess clause of the Fourteenth Amendment. To state such aclaim, Ander-



son must show that "admission of evidence regarding [his] prior death

sentence so infected the sentencing proceeding with unfairness as to ren-

der the jury's imposition of the death penalty adenial of due process.”

Romano, 512 U.S. at 12. Anderson has failed to meet this standard.
14799
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Lack of Jury Instruction on Lesser-Included Offenses

Anderson's third claim on appeal is that the district court
erred in concluding that the state trial court correctly
instructed the jury. Specifically, Anderson argues that because
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he asserted a diminished capacity defense during the guilty
phase of hisfirst trial in 1981, the state court was also
required to instruct the jury on lesser-included offenses to fel-
ony murder, and its failure to do so violated the Eighth
Amendment as construed in Beck v. Alabama, 447 U.S. 625,
637-38 (1980). This argument is unpersuasive.

Federal review of an alegedly erroneous jury instruction
challenged collaterally is extremely limited. Under Brecht v.
Abrahamson, 507 U.S. 619, 637-38 (1993), the standard for
determining whether habeas relief should be granted in a 28
U.S.C. § 2254 petition is whether the aleged (non-structural)
trial errors "had substantial and injurious effect or influence
in determining the jury's verdict." See Bainsv. Cambra, 204
F.3d 964, 977 (9th Cir. 2000) (Brecht standard should apply
uniformly in al federal habeas corpus cases under 28 U.S.C.
§ 2254). Tria errorsthat do not meet this test are deemed
harmless. Edaminiav. White, 136 F.3d 1234, 1237 (9th Cir.
1998). This deferentia standard is controlling here.

Anderson claims that, under Beck, the state trial court was
required to give ajury instruction on lesser-included offenses
of felony murder in the guilt phase of hisfirst tria. In Beck,
the Supreme Court held that, in a capital case, due process
requires the court to give alesser included offense instruction
if the evidence would support a conviction on that offense.
447 U.S. at 638; see aso Hopper v. Evans, 456 U.S. 605, 610




(1982). The chalenged Alabama law at issue in Beck prohib-
ited giving lesser included offense instructions in capital

cases. 447 U.S. at 628-29. Essentially, the Alabama law was
an all-or-nothing rule that provided juriesin capital caseswith
only two options: (1) find the defendant guilty of capital mur-
der and automatically sentence the defendant to death, or (2)
acquit the defendant. 1d. at 642-43. Thisrule, the Supreme
Court held, provided for possibly unreliable results and was
therefore constitutionally infirm. 1d. at 637-38.

At Anderson'sfirst trial, there was evidence from his con-
fessions and testimony by investigating officers that Anderson
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had consumed two half-pints of vodka the evening of the bur-
glary. See ER at 1176-89. As such, because the state trial
court found that there was "evidence of possible diminished
capacity,” see ER at 1282, it gave a diminished capacity
instruction to the jury. Id. Anderson argues that because the
court gave thisinstruction, it was aso required to instruct on
lesser-included offenses to felony murder. Otherwise, Ander-
son argues, the jury would be required to find Anderson guilty
of both burglary and murder or, if the jury agreed that his
capacity was diminished, to acquit him of both burglary and
murder. Anderson asserts that this choice, without athird
option to acquit of burglary, but convict on a charge of
second-degree murder or manglaughter, violates Beck. Ander-
son's case, however, is distinguishable from Beck for three
reasons.

First, Beck only applies to cases where the evidence would
support a conviction on the lesser-included offense. 447 U.S.
at 638; see also Clabournev. Lewis, 64 F.3d 1373, 1380 (9th
Cir. 1995) (noting that it is plain error for the court to fail to
give alesser included instruction on second-degree murder in
acapital case "where the evidence would permit ajury ratio-
nally to find [the defendant] guilty of the lesser offense and
acquit him of the greater”) (internal quotations omitted). Here,
although Ames did not specifically request alesser-included
offense instruction, he did ask the court to tell the jury that the
"defendant may be found guilty or not guilty of either or both
of the offenses charged" - i.e., burglary and first-degree mur-
der. 1RT at 2627. Thisinstruction was akin to alesser-
included offense instruction in that it would have alowed the
jury to find Anderson innocent of burglary, but guilty of mur-
der, which would have made Anderson ineligible for the death




penalty.

Thetrial court refused to give the instruction requested

by Ames, explaining that it was not warranted because "
know of no factual situation in this case whereg[the jury]
could find that the defendant isinnocent of burglary but guilty
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of murder.” Given Anderson's confessions to the Lyman mur-
der, which included several statements indicating that he
knew exactly what he was doing on the night in question, and
having independently reviewed the trial record, we cannot
disagree with the trial court's conclusion on this point. As
such, the State has a persuasive argument that Beck does not
apply to Anderson's case.

Second, unlike Beck, at the time of Anderson'strial, there

was no California statute or law of any kind that prohibited
instructions on lesser included offenses in capital cases, but
not in non-capital ones. To quote from Hopkinsv. Reeves, 524
U.S. 88, 96 (1998), a recent Supreme Court case, California
has not "erected an artificial barrier that restrict[s] itsjuriesto
a choice between conviction for a capital offense and acquit-
tal.” Id. at 96.

Third, in contrast to Beck , if the jury convicted Ander-

son of burglary and felony murder, a death sentence would
not automatically ensue. In the Alabamalaw at issuein Beck,
the judge had ultimate authority on sentencing, yet the jury
was not told this. 447 U.S. at 639 n.15. Instead, the jury was
instructed that it must impose the death sentence if it found
the defendant guilty and was thus led to believe, by implica-
tion, that its sentence would be final. Id. Here, despiteits
decision to convict Anderson of burglary and felony murder,
the jury could have also decided, based on the evidence in the
penalty phase, not to sentence Anderson to death. Thus, the
extreme choice between a complete acquittal or a sentence of
death condemned by the Supreme Court in Beck was not pres-
ent in Anderson's case. See Hopkins, 524 U.S. at 98-99.

Moreover, in Hopkins, the Court held that the Beck rule
applies only to those offenses that have been deemed by the
state to constitute lesser-included offenses of the charged
crime. 1d. at 90-91. The Court explained that the crucial dis-
tinction between Beck and Hopkins'is the distinction between
a State's prohibiting instructions on offenses that state law
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recognizes as lesser included, and a State's refusing to instruct
on offenses that state law does not recognize as lesser includ-
ed." Id. a 99 n.7. The former is unconstitutional, while the
latter isnot. 1d.

In Hopkins, the Court held that Nebraska was not constitu-
tionally required to give an instruction on the non-capital
charge of second-degree murder when the defendant was
charged with the capital count of felony murder because,
under Nebraska law, second-degree murder was not a lesser
included offense of felony-murder. Id. at 96-97. Specificaly,
the Court noted that under Nebraska law, second-degree mur-
der was not alesser included offense of felony murder
because second-degree murder requires an intent to cause
death, whereas felony murder does not. 1d. at 95-96. Asa
result, the Supreme Court upheld a conviction for felony mur-
der (and the subsequent death penalty that was imposed by a
separate three-judge panel) even though the jury at the guilt
phase was given no option to find the defendant guilty of a
non-capital crime. Id.

Hopkins is relevant here. At the time of Anderson's

first trial, similar to the Nebraska law at issue in Hopkins,
Californialaw did not require the prosecution to prove that
Anderson intended to kill Mrs. Lyman as an element of felony
murder. See Anderson, 38 Cal. 3d at 61; see also Peoplev.
Avalos, 98 Cal. App. 3d 701, 718 (1979). The law only
required proof of the specific intent to commit the underlying
felony. Id.

Moreover, while there do not appear to be any Califor-

nia cases in existence at the time of Anderson'strial explicitly
stating that there were no lesser-included offenses to felony
murder, in deciding not to give such an instruction, the trial
court relied on Avalos, see 1RT at 2629, which held that
where the prosecution relies solely on felony murder, Califor-
nialaw does not require an instruction on lesser-included
homicide offenses, despite the defendant's assertion of a
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diminished capacity defense. 1d. at 718-19. Under Hopkins,
therefore, because the trial court relied on California case law,
which did not require any further jury instruction, the court's
decision not to instruct on second-degree murder or man-
daughter did not violate the Eighth Amendment as construed



in Beck.

Anderson cites People v. Ford, 65 Cal. 2d 41, 58 n.9

(1966), and People v. Mosher, 1 Cal. 3d 379, 390 (1969), to
support his argument that the court was required to instruct on
lesser-included offenses. However, in addition to other distin-
guishable facts, in contrast to Anderson's case, the prosecu-
tion in Ford and Mosher did not rely exclusively on felony
murder to secure a conviction. Id. at 389-91; Ford, 65 Cal. 2d
at 56.

In addition, even assuming the state trial court erred in rely-
ing on Avalos instead of Maosher and Ford, this court may not
reverse a conviction on collateral review unless the error
caused a ssimultaneous violation of federal law. See Estelle v.
McGuire, 502 U.S. 62, 71-72 (1991) ("[T]he fact that the
instruction was allegedly incorrect under state law isnot a
basis for habeas relief."). Here, under Hopkins, the state
court's reliance on Avalos did not violate the Eighth Amend-
ment under Beck or any other constitutional provision and,
thus, Anderson's conviction cannot be reversed on a federal
petition for awrit of habeas corpus. 1d.; see also Jackson v.
Ylst, 921 F.2d 882, 885 (9th Cir. 1990).

Finally, assuming arguendo that the state trial court

erred in not instructing on a lesser-included offense such as
mang aughter, Anderson’s conviction must stand because the
error did not have "substantial and injurious effect or influ-
ence in determining the jury's verdict." Brecht, 507 U.S. a
637. While there was some evidence of diminished capacity,
it was dight. In contrast, there was an overwhelming amount
of evidenceillustrating that Anderson was fully aware of his
actions on the night in question. For example, Anderson
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admitted at the re-enactment of the Lyman murder that he
knew what he was doing, see SER at 2184-90, and during the
penalty phase re-trial, he agreed that the first verdict was
"righteous.” SER at 1355. A sample of Anderson's blood
taken on the morning of his arrest tested negative for alcohal,
which confirmed Anderson’'s own statements that he was not
severely intoxicated. SER at 167. Finally, the manner in
which Anderson admitted to breaking into Mrs. Lyman's resi-
dence required a degree of mental acuity and dexterity
uncharacteristic of a highly intoxicated person. Given the
scarcity of evidence in the record to support the diminished



capacity ingtruction, it is extremely unlikely the jury would
have concluded that Anderson did not have the specific intent
to commit burglary.

The "substantial and injurious effect” standard under

Brecht reflects "the presumption of finality and legality that
attaches to a conviction at the conclusion of direct review . . .
It protects the State's sovereign interest in punishing offend-
ers and its good-faith attempts to honor constitutional rights,
while ensuring that the extraordinary remedy of habeas corpus
is available to those whom society has grievously wronged.”
Coleman v. Caderon, 525 U.S. 141, 145-46 (1998) (internal
guotations and citations omitted). With minimal evidence of
diminished capacity in the record, it cannot be said that
Anderson was "grievously wronged" by the trial court'sfail-
ure to instruct the jury on lesser-included homicide offenses
during Anderson'sfirst trial.

V
Assistance of Counsel

Anderson's claim that he was the victim of ineffective
assistance of counsel in violation of his Sixth Amendment
rights breaks down into three parts. First, he contends that
Ames provided deficient assistance by failing personaly to
meet with him except in court during hisfirst trial. Second,
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Anderson asserts that Ames inappropriately conceded guilt in
his closing argument when he asked the jury to convict his
client of straight first degree murder, but not felony murder.
Third, Anderson attacks Ames's defense against the death
penalty during the second penalty phase trial, claiming inter
aliathat Amessinvestigation and presentation of potentially
favorable evidence were both seriously flawed.

1. Standard of Review

Findings of fact relevant to a denial of habeas corpus are
reviewed for clear error. Bonin v. Calderon, 59 F.3d 815, 823
(9th Cir. 1995). A claim of ineffective assistance of counsel
isamixed question of law and fact reviewed de novo. See
United States v. Alvarez-Tautimez, 160 F.3d 573, 575 (9th
Cir. 1998).




2. The Strickland v. Washington Framework

Strickland v. Washington, 466 U.S. 668 (1984), is the start-
ing point for al ineffective assistance analysis. Strickland sets
forth atwo-part test that any petitioner must meet to succeed
on an ineffective assistance claim. First, Anderson must show
that his attorneys rendered deficient performance. I1d. at 687.
Second, Anderson must show that such deficient performance
resulted in prejudice. 1d. This two-part test is the "bench-
mark" for any ineffective assistance claim: "whether coun-
sel's conduct so undermined the proper functioning of the
adversarial process that the trial cannot be relied on as having
produced ajust result.” 1d. at 686. Failure to show either defi-
cient performance or prejudice is sufficient to defeat Ander-
son's claim of ineffective assistance. 1d. at 697. Thus, the
court need not discuss both components of the test if Ander-
son fails on either.

To show deficient performance, Anderson must demon-
strate that, considering all of the circumstances, his attorneys
performance "fell below an objective standard of reasonable-
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ness' measured by prevailing professional norms. Id. at 688.
In other words, Anderson must prove that his attorneys made
errors so serious that they were "not functioning as the “coun-
sel' guaranteed the defendant by the Sixth Amendment.” Id.
at 687.

The prejudice component of the test "requires showing that
counsel's errors were so serious as to deprive the defendant
of afair trial, atrial whoseresult isreliable. " 1d. More pre-
cisely, to show prejudice Anderson must demonstrate that
thereis a "reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would have
been different.” 1d. at 694. This "reasonable probability isa
probability sufficient to undermine confidence in the out-
come." 1d. Put in the context of Anderson's challengeto his
death sentence, this court must decide whether, considering
the totality of the evidence, "there is a reasonable probability
that, absent the errors, the sentencer . . . would have con-
cluded that the balance of aggravating and mitigating circum-
stances did not warrant death.” Id. at 695.

The Strickland Court provided significant guidance on the
proper manner of conducting the two-part analysis required



by an ineffective assistance claim. The court noted that the
deficiency analysis required areviewing court to be"highly
deferential” to counsel's efforts on behalf of the petitioner,
and strongly warned against the attraction of any attempt to
"second-guess' the assistance provided. Id. at 689. The Court
noted that a"fair assessment of attorney performance requires
that every effort be made to eliminate the distorting effects of
hindsight, to reconstruct the circumstances of counsel's chal-
lenged conduct, and to evaluate the conduct from counsel's
perspective at thetime.” 1d. Thus, we must indulge a "strong
presumption” that counsel's efforts fell within the "wide
range of reasonable professional assistance,” and Anderson
must "overcome the presumption that, under the circum-
stances, the challenged action "might be considered sound
trial strategy.'" 1d. Ultimately, the Strickland Court indicated
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that the Sixth Amendment's right to counsel was concerned
with the "fundamental fairness" of the proceeding being chal-
lenged, i.e. whether the result of the proceeding was "unreli-
able because of a breakdown in the adversarial process that
our system counts on to produce just results.” Id. at 696.

Finally, because the issues of "strategic choices " and coun-
sel's duty to investigate will likely play asignificant rolein
this court's analysis of Anderson's ineffective assistance
clam, wefind it useful to invokein full an enlightening pas-
sagefrom Strickland:

[S]trategic choices made after thorough investiga-
tion of law and facts relevant to plausible options are
virtually unchallengeable; and strategic choices
made after less than compl ete investigation are rea-
sonable precisely to the extent that reasonable pro-
fessional judgments support the limitations on
investigation. In other words, counsdl has a duty to
make reasonable investigations or to make a reason-
able decision that makes particular investigations
unnecessary. In any ineffectiveness case, a particular
decision not to investigate must be directly assessed
for reasonableness in all the circumstances, applying
a heavy measure of deference to counsdl's judg-
ments.

The reasonableness of counsel's actions may be
determined or substantially influenced by the defen-



dant's own statements or actions. Counsel's actions
are usually based, quite properly, on informed strate-
gic choices made by the defendant and on informa-
tion supplied by the defendant . . . . For example,
when the facts that support a certain potential line of
defense are generally known to counsel because of
what the defendant has said, the need for further
investigation may be considerably diminished or
eliminated atogether. And when a defendant has
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given counsel reason to believe that pursuing certain
investigations would be fruitless or even harmful,
counsel's failure to pursue those investigations may
not later be challenged as unreasonable.

Id. at 690-91.
3. Failure of Attorney-Client Relationship

Anderson contends that Ames's failure to meet with him
except in court during the first trial led to inadequate consulta-
tion that infected the entire attorney-client relationship and
prevented informed decision-making concerning pleas,
defenses, strategies, and penalty phase presentations. The dis-
trict court found that Ames "did not personally meet with
Anderson in jail before the guilt phasetrial." ER at 3519. The
court also found, however, that Ames had communi cated
daily with Anderson at trial and had discussed Anderson's
case with his investigator and mental health experts, all of
whom interviewed Anderson at Amessdirection. 1d. The
court found no evidence that Amessfailure to personally
meet with Anderson before his capital trial, by itself, affected
the outcome of the trial, and thus concluded that Anderson
could not prevail on hisineffective assistance clam based
upon this argument. Id. The district court said, "It may be
advisable for an attorney to personally meet with his or her
client before a capital trial to discuss the facts of the case,
possible defenses, and to develop arapport with the client.
However, there is no evidence Ames failure to do so, by
itself, affected the outcome of thetrid .. .." [ER 03519].

The district court's analysis was correct. Under Strickland,
Anderson's argument ultimately fails because he cannot dem-
onstrate prejudice. Although Anderson implies that Ames's
alleged failings in this regard might have influenced any dis-



cussions regarding the Blundell and Glashien homicides and
whether to interview family and friends, he does little more
than present generalized boilerplate clams of harm to the
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attorney-client relationship from this allegedly deficient repre-
sentation. For example, Anderson states that Amessfailure
"impeded the investigation of the [Blundell and Glashien
homicides] in developing a case in mitigation. " Blue Br. at
53. Yet, Anderson failsto identify any specific way in which
his decisions or defense would have differed had Ames met
personally with himin jail prior to trial instead of in court.
Although Anderson's Strickland expert, Barry Levin, testified
to his belief regarding what is necessary for a meaningful
attorney-client relationship and the benefits of a meaningful
attorney-client relationship, without requiring a demonstration
of some specific prgjudicial effect to thistrial, aruling in
Anderson's favor would equate to a holding that an attorney's
failure to meet with aclient in jail prior to trial is per se preju-
dicial. Such aholding would make little sense, as Strickland's
relatively elastic standards make clear that thereis no one cor-
rect formulafor effective assistancein Sixth Amendment
terms.

The evidence from the district court's evidentiary hearing

also supports the conclusion that Ames did not deficiently
represent Anderson at the first tria through his practice of
delegating interviews to others and of meeting with Anderson
in court. Ames testified that "whenever it became important
for whatever reason my investigator would go out and talk to"
Anderson at the jail, and that he himself "sometimes' visited
Andersoninjail. SER at 2262. Amestestified that he "sat
down with Mr. Anderson and reviewed all of the facts known
to me regarding his case," SER at 2271-72, discussed his fam-
ily history with him, id., and discussed the Blundell and Gla-
shien homicides with him, SER at 2319. In short, areview of
Amesstestimony at the evidentiary hearing makes clear that
Ames did not fail to discuss the case with Anderson at any
point in the representation. See, e.0., SER at 2262, 2271-72,
2319, 2333, 2339, 2348, 2351-53, 2440, 2453, 2545-48, 2572,
2617-19; Sealed SER at 180, 191-92, 200.

Anderson challenges the district court's reliance on Ames's
testimony at the evidentiary hearing as clearly erroneous,
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arguing that histestimony isrife with statements both inter-
nally inconsistent and inconsistent with independent docu-
ments. After reviewing the entirety of Ames's testimony at

the evidentiary hearing, there is nothing to suggest that
Amess credibility is susceptible to a legitimate attack. Where
his testimony was inconsistent and/or uncertain, Ames repeat-
edly cited alack of memory -- perhaps understandably --

due to questions focusing on specific actions, thoughts, and
events occurring between twelve and sixteen years earlier.
See, eq., SER at 2263, 2382, 2387, 2445, 2448A; Sedled SER
at 199. Several witnesses at the evidentiary hearings suffered,
not unexpectedly, from similar shortcomings of memory asto
at least part of their testimony. See, e.q., ER at 2759-60
(Hall), 3043, 3046, 3048-49 (Harvey).

4. Amess Closing Argument -- First Trial, Guilt Phase

Anderson's second argument that Ames was ineffective
focuses on Ames's performance during the closing argument
of thefirst tria's guilt phase. Anderson alleges that Ames
inexplicably conceded guilt and asked the jury to find him
guilty of first degree murder. Anderson points out that such
arequest, in light of the jury instructions given at the first
trial, was the equivalent of requesting that the jury find
Anderson eligible to receive the death penalty. The district
court concluded that Ames's closing argument "was not an
unreasonabl e strategic choice given the options available,"
primarily because of the "Herculean task” that Ames encoun-
tered at the guilt phase of Anderson'sfirst trial. ER at 3524-
25.

Anderson argues that Ames's conduct during closing argu-
ment of thefirst trial's guilt phase should be presumed preju-
dicial under United Statesv. Cronic, 466 U.S. 648 (1984)
(companion case to Strickland holding that certain errors
should be presumed prejudicial). See United States v. Swan-
son, 943 F.2d 1070, 1074 (9th Cir. 1991) (applying Cronic
exception to Strickland framework where defense attorney
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conceded no reasonable doubt concerning only factual issues
in dispute and government fails to identify any strategy for
such concession). It is plain that Swanson's application of the
Cronic exception should not govern this case. Ames made
clear at thefirst trial, second trial, and evidentiary hearing that
his statements during closing argument of thefirst triad's guilt



phase were part of astrategy. ER at 1281; 1RT at 2629; ER
1285-89, 2010; SER at 2519-20, 2524-25, 2529, 2612-13.
Thus, Ames proffered a strategic reason for the argument he
set forth. Furthermore, Ames did not concede alack of rea-
sonable doubt on all factual issues, as the following discus-
sion will demonstrate.

Prior to his closing argument, Ames asked for ajury
instruction which would have read: "The defendant may be
found guilty or not guilty of either or both of the offenses
charged.” ER at 1278-81; 1RT at 2629. However, in recogni-
tion of the prosecution's sole reliance on afelony murder the-
ory for the Lyman homicide, the state trial court rejected this
instruction. The court recognized that Ames's desired instruc-
tional language would have meant that the jury could find
Anderson guilty of murder but not of burglary. ER at 1280.
Ames explained why he sought this particular instruction:

| could not . . . in good conscience.. . . attempt to
have any credibility with this jury in the penalty
phase to argue to this jury based upon the evidence
that we have with respect to diminished capacity to
find him not guilty of both counts. | could have cred-
ibility by asking the jury if they find there isdimin-
ished capacity to the extent that a -- that the specific
intent to commit a burglary was not present, but to
find him guilty of murder in the first degree; | would
not lose any credibility with that argument in my
opinion with the jury if we should approach a pen-
alty phase, but | certainly would if | attempted to
argue anything other than that, that is, turn Mr.
Anderson loose on society . . .
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ER at 1281; 1RT at 2629. Thetrial court responded”[w]ell,
| think your duty is to argue diminished capacity as shown by
this evidence, and if thejury is satisfied . . . then your credi-
bility is not affected at all because the district attorney has
chosen to rely only upon that theory." 1RT at 2629. Thus,
prior to his closing argument, Ames knew that he could not
argue, consistent with the jury instructions to be provided, for
aconviction on first degree murder alone. Y et, he also pre-
dicted that the jurors would refuse a defense seeking complete
acquittal.

Ames reasonably concluded that it was obvious that Ander-



son shot and killed Lyman. He adso knew that, with adimin-
ished capacity defense to burglary, he would be asking the
jury to acquit on both the charge of burglary and first degree
felony murder. Anderson could not be convicted of first
degree felony murder without a conviction on the burglary
charge. However, Ames understandably wanted to avoid the
possibility of the death penalty for Anderson. With al of
these factors combined, Ames made a strategic calculation: 1)
he would defend the burglary on diminished capacity
grounds; 2) and, recognizing the unlikelihood that the jury
would be willing to acquit on the homicide and at the same
time wanting to preserve some credibility with the jury for the
penalty phase, which appeared to be a foregone conclusion,
he would ask the jury to convict on first degree murder
charges, but not on grounds of felony murder. In effect, what
Ames sought was jury nullification; to convict Anderson for
murder, but to do so outside of the bounds of the jury instruc-
tions, thereby saving Anderson the possibility of the death
penalty. Had the jury done what Ames asked, his client would
have been ineligible for capital punishment.

Ames began his closing argument by candidly discussing
the facts of the case with the jury. He told the jury,

[i]t must become gpparent to you almost immedi-
ately that it was not a classic "who doneit?" The
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person who killed Elizabeth Lyman on or about May
26 after you heard the first few witnesses it was
apparent to you who -- whose conduct was respon-
siblefor that. So | am not going to stand before you
and say that my client didn't do any of these things.
It must be fairly obviousto you that coupled with his
own admissions on the video tape of the film and the
audio tape, that he admitted his involvement with
respect to the killing of Elizabeth Lyman. Rather
than talk about the facts, | think that would merely
be wasting al of our time in this courtroom.

1RT at 2651; ER at 1284. On their face, these words appear
very similar to concessions of guilt in cases where this court
has concluded counsel provided ineffective assistance. See
Swanson, 943 F.2d at 1071, 1076-78 (ineffective assistance
where defendant pled not guilty and counsel stated that evi-
dence was "overwhelming” and that he was "not going to



insult the jurors intelligence”); see also Francisv. Spraggins,
720 F.2d 1190, 1193-95 & n.7 (11th Cir. 1983) (pre-
Strickland case holding ineffective assistance where, despite
client'sdenia of participation in crime, counsel stated "I

think he did, from the evidence that the State has put up, |

think he went in the house and | think he committed the crime
of murder probably"). Here, however, Anderson had provided
afull admission to committing the homicide, and Amess
words prefaced a strategic closing presentation. See Swanson,
943 F.2d at 1075-76 ("We recognize that in some cases atrial
attorney may find it advantageous to his client's interests to
concede certain elements of an offense or his guilt of one of
severa charges.").

Next, Ames discussed the felony murder rule and its mean-
ing in terms of the death penalty. ER at 1284-86. He noted the
severity of the felony murder rule, that it was'kind of harsn™
for al killings committed during afelony to automatically
become murders. ER at 1285. He also admitted that it would

14816
be "just as harsh” to alow an admitted killer to get away with
the killing because of alack of intent on an underlying felony:

Even if aperson was mentally impaired to the point
where he could not form the specific intent to com-
mit aburglary, | think | could hear you dl saying,
"But what about the killing? Well pass on the bur-
glary part of it, but we sure want to convict him of
murder and murder in the first degree.” | mean, he
told us he killed Elizabeth Lyman. Y ou saw it on the
screen.

ER at 1286.
Amesthen said to the jury:

| would like to be able to ask you, like to be able to
tell you that the state of the law, his Honor would
allow me to say that the law is such that you could
return if you find him not guilty of burglary and find
him guilty of murder in the first degree. | would like
to be able to make that kind of argument to you.

ER at 1287. Amesinformed the jury that, unlike standard first
degree murder, first degree felony murder opened the door for



apossible death sentence. Id. Again, he acknowledged the
likelihood that "[t]here is no question in your mind asto Ste-
phen Wayne Anderson's conduct on May 26, 1980. Whether
heis guilty or innocent depends upon the law of diminished
capacity." ER at 1287A.

After discussing the evidence of diminished capacity in the
case, Ames closed with another attempt at jury nullification:

Remember we talked about the harshness of the
felony murder rule where someone causes a death
and that person is guilty of murder in the first
degree, notwithstanding that the causation was acci-
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dental; that isthe law, and the reverse side of the
coin is the harshness to the family and friends of
Elizabeth Lyman if the person did not have the spe-
cific intent to commit a burglary, there is no culpa-
bility for the killing of Elizabeth Lyman.

Like| told you earlier, | would like to ask you to
convict Stephen Anderson of murder in the first
degree. That is one of the possible verdictsin this
case. If the law allows me to ask you to do that, | am
asking you to convict him of murder in the first
degree as [the prosecutor] is, but not on the basis of
the felony murder rule because, you see, | would
agree with that verdict and | would aso applaud that
verdict because it would not put mein a position at
some later timeto ask the twelve of you to spare the
life of Stephen Anderson.

ER at 1288B-1299. Again, at thistime Ames already knew
that the trial court had rejected his requested jury instruction.
Thus, he knew that the law did not "alow[ him] to ask [the
jury] to do that," i.e. convict of first degree murder on anon-
felony murder basis. Nevertheless, given the "highly deferen-
tial" review on an ineffective assistance claim and the "strong
presumption” that Ames's efforts fell within the"wide range
of reasonable professional assistance,” see Strickland, 466
U.S. at 689, we conclude that Ames's closing argument was
a"strategic choice" that survives under Strickland.

In hindsight, it is very easy to criticize Amess closing
argument asrisky. Y, it isnot whether Ames won or lost,



it ishow he played the game that counts. The rules of Ames's
game came with an incredible dant in the prosecution's favor.
Anderson had admitted everything. Ames made a reasonable
decision that his only hope for a defense centered on dimin-
ished capacity. He also made a reasonabl e assessment that the
jury would be very unlikely to let Anderson off of the hook
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completely. Ames predicted that there was bound to be a pen-
alty phase of some sort in Anderson's case.

Ames hoped that any penalty phase would not involve the
death penalty. Under the instructions given in the case, how-
ever, thiswas not possible. If the jury found Anderson guilty
by following the law as it was presented to them, the death
penalty would be involved in a penalty phase. Thus, in order
to avoid the prospect of the death penalty under the court's
instructions to the jury, Ames would have been forced to
argue for a complete acquittal. Such an argument, Ames
decided, would hurt his cause when it came time for the pen-
aty phase. ER at 1281; 1RT at 2629.

With the amount of solid evidence facing Anderson,

Ames's chosen diminished capacity and jury nullification
argument is not demonstrably worse than an argument cen-
tered on diminished capacity and complete acquittal. But cf.
Cappsv. Sullivan, 921 F.2d 260, 262 (10th Cir. 1990)
("[W]hen a defendant takes the stand in his own behalf and
admits al of the elements of the crime, exactly in accord with
the court's instructions to the jury, it is surely inadequate legal
representation to hope that the jury will ignore the court's
instructions and acquit from sympathy, rather than to raise an
entrapment defense that has some support in the evidence.")
(emphasis added); Francis, 720 F.2d at 1194 ("Where a capi-
tal defendant, by his testimony as well as his plea, seeks a ver-
dict of not guilty, counsel, though faced with strong evidence
against his client, may not concede the issue of guilt merely
to avoid a somewhat hypocritical presentation during the sen-
tencing phase and thereby maintain his credibility before the
jury.") (emphasis added). Ames ssmply found it"advanta-
geousto his client'sinterests to concede.. . . guilt of one of
several charges," see Swanson, 943 F.2d at 1075-76, and
attempted to do so under one of two similarly risky strategies.

Even if Amess closing argument demonstrates deficient
performance, however, we conclude nevertheless that Ander-
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son flunks the prejudice component of the ineffective assis-
tance test. Anderson simply cannot demonstrate that there was
a"reasonable probability” that the result of the trial would
have been different had this argument not been made. See
Strickland, 466 U.S. at 694. Ames's aternative of arguing for
a complete acquittal would have been founded upon an unsta-
ble foundation of diminished capacity evidence and very
likely would not have prevailed given the mountain of evi-
dence against Anderson.

5. Amess Defense Againgt the Death Penalty

The prosecution’s case for the death penalty can be summa-
rized asfollows:

17) Anderson was a cold-blooded murderer who
intentionally and wantonly killed a defenseless
elderly woman at close range in her own home
so that he could steal her money and eat her
food.

18) The murder of Lyman was just another violent
act in the short but dangerous life of Anderson,
asfirst demonstrated in 1971 with his armed
burglary of a school in Farmington, New Mex-
ico, during which he used arifle to threaten the
lives of two peace officers.

19) Anderson’'s wanton violence continued even
after he was incarcerated for the Farmington
burglary as evidenced by his conviction for
aggravated assault with aknife on afellow
prisoner.

20) Undaunted by his conviction for stabbing one
prisoner, he then knifed another prisoner,
Blundell, to death on August 24, 1977.
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21) He then effectuated a successful walk-away
escape from Utah State Prison, and shortly
thereafter shot and killed Timothy Glashien for
$1,000.

22) Anderson told the detectives that, "1 was born



and trained to be akiller. | always wanted to
be akiller."

In his opening argument to the jury after the evidentiary
phase of thetrial, the prosecutor summed it up this way:

So remember that when you consider what he's
done and what he's testified to.

This particular individua is a sociopath. He can-
not live with anybody. He cannot get along with any-

body.

He kills people everywhere. He stabs people
everywhere.

He has stabbed an individual in prison. And you'll
have the court documents that shows where he pled
guilty. And he admitted that while in the Utah State
Prison sitting in a movie he stabbed an inmate there.

And as aresult of that stabbing he was convicted
of aggravated assault by a prisoner with adeadly

weapon.

He stabbed Mr. Blundell and killed Mr. Blundell
while he wasin prison. He admitted that he killed
him.

Hetold you that just before he came down here
from San Quentin he got into afight with the people
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in San Quentin and his housing was changed because
he was fighting.

There is no place that anybody is going to be safe
from thisindividual.

He looks out for old number one, and that's all
he's concerned with. And forget about the rest of the
world.

Let metalk to you alittle bit about this weighing
process and some of the thingsthat | think you . . ..



Needless to say, an examination of the entire transcript of
both aspects of Anderson's second trial indicates that the
State's case was very powerful. Nevertheless, the record
reveals also that Anderson's two attorneys, in league with
their death penalty expert Dr. Linda Meza, crafted -- with
what they had to work -- a coherent, emotional, passionate,
and strong case of their own.

The genesis of Anderson's defense, it turns out, began long
before his second trial, asrevealed by Dr. Meza's post-trial
letter to the jurors requesting access to them. Thisletter was
read to the jurorsin open court by Ames co-counsel Ms.
Bonnie Harvey. It contains the following information that
reflects on the defense's preparation, strategy, and presenta-
tion:

| assisted Don Amesin the jury selection process
in Stephen'sfirst trial. After thetrial ended | con-
ducted a comprehensive study of the decisions
you're making, which included the discovery of
what the jury considered to be magjor gaps or unan-
swered questions in Stephen'sfirst trial.

Stephen'sfirst trial -- the link in Stephen'sfirst
trial was the absence of Stephen's participation in his
own behalf.
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| learned from that jury that their experience was
agonizing, and yet they felt that no alternative to
death -- and yet felt -- they felt no alternative to
death because Stephen never came forward.

Thisrevelation from the first jury sheds light on and

explains much of the defense's ultimate strategy in the second
trial, which was to build their case around their client's per-
sonal testimony, and to cast his behavior in aless culpable
light. They would present Anderson as a person whose acts of
violence were the product not of ablood thirsty persondlity,
but of unspeakable and horrible events visited upon him by
othersin his past life. In so doing, they would try to humanize
him. Moreover, they would deny or explain away much of the
prosecutor's case.

The problem Anderson's attorneys faced with this defense
was most unusual: (1) their client would not fully go aong



with it unless he could present the most compelling part of it
in a closed and sealed session without the presence of the
media or the public, and (2) he did not agree to it until after
the penalty phase had started. Up until that moment, he had
instructed Ames not to refer to the sealed incident. At that
crucia juncture, the attorneys had to convince the trial judge
to close the courtroom at various times during the trial. This
difficult task included fending off attorneys for the mediawho
contested the closure order. Moreover, it leaves this court
with a difficult task because we are not able to refer to the
substance of Anderson’s case presented at his request in
closed session to explain our conclusion that his attorneys
rendered for him effective assistance as required by the Sixth
Amendment.

In any event, the specia circumstances and then the penalty
phase defense boiled down to this:

A. The shooting of Elizabeth Lyman was an acci-
dent. Anderson had indeed cased her house for
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three days before the burglary, but at the time
he entered, he believed no one was home. The
shot he discharged was fired out of surprise, and
he did not intend to kill her. He was shocked
when he discovered what he had done. More-
over, he did not calloudly sit down for dinner
after the shooting. About this allegation, the
police were not telling the truth.

B. Asto the Farmington burglary in 1971, the offi-
cers were lying when they said he pointed arifle
at them. He did have arifle, but it was lying on
the floor when they surprised him. He was

never charged with, nor convicted of, pointing
therifle at the officers, only of the school bur-
glary. In any event, no violence was involved in
the incident -- on that point, even the officers
agreed.

C. Hedid kill Blundell, but he did it in self-defense
against Blundell's aggression. Moreover, he

was not charged with nor convicted of this

alleged crime. However, we are unable to dis-

cuss the essence of this part of the defense with-



out violating the order to seal the record. Suffice
it to say, we find the evidence in this regard to
have been well-prepared and skillfully and
forcefully presented to the jury by Ms. Bonnie
Harvey. This evidence in mitigation could well
have explained why the jury took almost three
weeks to reach averdict. The prosecution did
not dispute the basic facts of this sealed evi-
dence, and if believed, it is very compelling.
The sealed evidence was a so used by the
defense to explain to the jury why Anderson did
not tell the officers the whole truth about the
Blundell incident.
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D. Hedid not kill Timothy Glashien, athough he
was part of the group responsible for Glashien's
murder. The actual killers were the people who
harbored him and hel ped him effectuate his
walk-away escape from Utah State Prison. He
confessed to the Glashien homicide to take the
heat off the real killersin repayment of his debt
to them. However, he would tell no one who the
killers were out of a sense of loyalty. No doubt
this silence made it difficult for anyone to ver-
ify his story. Also, the sealed evidence was used
to cast hiswalk-away escape from prisonin a
more favorable and understandable light.

E. Asapreludeto all of this, Anderson explained
in great detail to the jury how he got onto the
wrong track as a young teenager. It started when
his mother, a court clerk, was falsely accused,
convicted, and imprisoned for embezzlement
from her court. She was released after suffering
a heart attack and after the authorities discov-
ered that she was innocent. The thief, it turned
out, was the judge for whom she worked. His
mother never recovered from the trauma of this
false conviction, and she died soon thereafter of
cancer. Anderson testified that he was branded
by schoolmates over this event who taunted him
with all sorts of derogatory names such as
"Tweety Bird," and "Son of a Jail Bird. " He tes-
tified also that this was a cataclysmic episode
that altered his view of the world and of the jus-



tice system, and that thereafter he ran with the
wrong crowd. The prosecution did not refute
this compelling testimony, testimony that
presented his mother as an extremely sympa
thetic and blameless victim.

F. Finaly, the defense presented Anderson as a
man changed by his five years on death row. To

14825
put this transformation in context, they called to
the stand Byron Eshelman, a prison chaplain
with 43 years experience working in such pris-
ons as Alcatraz (3 years) and San Quentin (20
years). This experience included being an
evaluator for San Quentin's Prisoner Evaluation
Committee. Chaplain Eshelman testified asto
the value of "lifers' to the prison system and
that he believed Anderson to have much prom-
ise asa'changed man" in that capacity. The
defense bolstered this strategy with Anderson's
own testimony and the extensive prose and
poetry he had written in prison. We note here
that Anderson is apparently an intelligent man
with an 1Q of 136, and he has obvious talents as
awriter. Chaplain Eshelman testified that " Ste-
phen has alot of talents that he shared with me
that have grown out of his past experience that
would fit right into many of the great needs we
havein prison [Tr. 4558] . . . and he expressed
aform of insight and fedlings that | felt were
quite remarkable. He had a sense of contrition
and penitence [a]nd afeeling of remorse that is
really quite rare and important.” [Tr. 4559].
Anderson himsdlf testified that "the experience
of being condemned to die made me grow up
and redlize that it was a serious matter. And |
matured. And | realized there's more to life than
living the life that | had lived. And maybe | had
achanceto change." [Tr. 4665].

In choosing this defense and this strategy, Mr. Ames and

his defense team explored all the usua defenses to murder
cases and to the death pendlty. In addition to Dr. Meza, he
consulted with and used many medical and mental health
experts. However, Ames's defense strategy was hampered by



his client's own restrictions as to what he would allow on his
own behalf. Anderson's ground rules as well as the medical
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expert's problematic opinions clearly circumscribed the
defense. As Ames explained during the first trial,

Y our Honor, at thistime | would like the record to
reflect that | have throughout thistrial, both the guilt
phase and now the penalty phase, | have consulted
with my client, Stephen Anderson, and he has partic-
ipated in many of the decisionsthat | have made.
With respect to the penalty phase, | have discussed
the calling of certain witnesses on his behalf for this
phase of thetrial. And particularly his closest rela-
tives, that is, hisfather and his brother. The defense
has investigated and has had some investigators talk
with both the father and the brother in the state of
New Mexico. My client reports with respect to --
my client has reports with respect to those inter-
views, my client Stephen Anderson has urged me not
to call those witnesses, not to call his brother, not to
call hisfather as witnesses in the penalty phase. For
reasons known to him and to his counsel, or to -- or
to his counsdl, | have acceded to Mr. Anderson's
desires with respect to those two witnesses. There
are other witnesses that could possibly have been
called. For instance, Mr. Anderson fathered two
minor children, the mothers, once again, known to
the defense personally. | have talked to them in Salt
Lake City, Utah. My investigators who investigated
the case have made reports with respect to those wit-
nesses. We have, after consulting with Mr. Ander-
son, chosen not to call those people as witnessesin
the penalty phase at the request of the defendant. So
if the record has been silent to this point with respect
to witnesses that we may have called, | would like
the record to reflect that there is no reason we -- we
didn't, and | don't feel the need or compulsion to
disclose the reasons on the record with the exception
that they were dl at the request of the defendant in
this matter, Stephen Anderson; whose 1Q, by the
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way, as testified to by the doctor, is over 130 and
who | felt throughout this case has been able to



cooperate with counsel and has listened to meand in
--and | in turn have listened to his desires.

[Tr. 2547]. Amestestified at the district court's evidentiary
hearing that his client's restrictions remained in place for the
second trial. Moreover, we have examined the evidence Ames
and his new team learned from their investigative trips to New
Mexico and to Utah and found nothing that would assist the
defense given the prosecution’s failure to contest Anderson's
testimony about his childhood. There is no constitutional
requirement to corroborate testimony that goes unchallenged.

Asfar as a defense based on diminished capacity caused by
the ingestion of alcohol, Ames tried such a defense at the first
trial, but it failed because of alack of supporting evidence.
Indeed, the evidence pointing to alack of diminished capacity
was very powerful. Accordingly, Ames made the tactical
decision before the second trial to abandon this approach. [Tr.
2419]. Instead, he called two medical expertsto try -- unsuc-
cessfully -- to convince the jury that the shooting of Lyman
was areflex action, i.e., not intentional .

We note that Ames primary expert in this regard was origi-
nally supposed to be Dr. Forbes. However, Anderson made a
damaging statement to her that made Ames decide to drop her
from the witness list. Anderson told Dr. Forbes that in the
past, he had caught a bird and crushed the bird to death in his
hands. He told her that from thisincident "he realized how
easy it wasto kill aliving being." [Tr. 2604]. No one can fault
Ames for substituting other doctors -- Drs. Thompson and
Beaber -- for Dr. Forbes.

On appeal, Anderson's new counsel focuses first on Ames
credibility at the habeas evidentiary hearing, aleging that
Ames testimony was inconsistent, full of contradictions, and
self-serving. Counsel argue that Ames claim of strategic and
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tactical basesfor histrial decisionsis not worthy of belief.
The problem with this claim is that it was rejected by the dis-
trict court, who counsel admit credited Ames' stated reasons
for hisalleged "deficiencies." Asan appellate court, we grant
considerable deference to such credibility findings by atrial
court. Unless they are clearly erroneous, we leave them aswe
find them and apply the law accordingly. Here, the district
court's findings are well supported by the record and certainly



are not clearly erroneous.

Next, counsel fault Ames and his team for an insufficient
investigation of Anderson's background with respect to possi-
ble additional mitigating evidence. Appellate counsel refer us
to abody of information developed in the evidentiary hearing
to the effect that Anderson's mother and father mistreated him
severely as achild, and that he suffered other related psycho-
logical trauma while growing up.

Thefirst problem with this argument as recognized by the
district court isthat even if it istrue, Anderson kept it from
histrial attorneys, telling them instead as he testified at the
tria that his father was "a good man," a'fair" man who was
gone alot because of hiswork. Anderson said aso that he got
along al right with his mother. The second problem with this
line of evidenceisthat it undercuts the very respectable and
sympathetic picture painted by Ames of Anderson's mother
Goldie. To thejurors, she was the venerable mother, wronged
and imprisoned because of a crooked judge; and the defense's
claim was that this terribly unjust episode explains and miti-
gates Anderson's crooked youthful turn in the road. The new
defense team now saysthat in reality Goldie Anderson, even
before her wrongful conviction, was mentally disturbed,
unable to function, mean, abusive, suicidal, homicidal, and
jointly responsible for areign of terror in her household. In
our judgment, Anderson was better served by Ames' presen-
tation of Goldie as a sympathetic person, not an out-of-control
monster. The two pictures of amonster and a wrongful con-
victed person might be woven together in one coherent tapes-
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try, but on the other hand, one might argue -- if one credits
this new evidence -- that Anderson was better off with his
mother not in the home. In any event, itisnot at al clear that
this evidence could have helped Anderson better than the
defense chosen by Ames and Harvey.

Asthedistrict court found, "Despite being interviewed sev-
era times by various members of the defense team, Anderson
did not disclose information relating to physical and emo-
tional abuse asachild. . . . Given the withholding of informa-
tion by Anderson, his father, and his brother, the Court cannot
find Ames deficient in hisinvestigation of the abuse issue.”
[ER 02546] Neither can we.



Appellate counsel also fault Ames for not developing an
aibi, or an I-didn't-kill-him defense, with respect to the kill-
ing of Blundell. New counsal claim that competent trial coun-
sel would have developed such evidence as an alternative to
having Anderson take the stand and admit the homicide.
There are many problems with this argument.

First, the core of the defense strategy became calling
Anderson to the stand. This decision stemmed from the first
jury'sreaction to hisfailure to tetify.

Second, Anderson admitted killing Blundell, both to Ames
and Harvey and to the jury. It borders on the ridiculous to
claim that Ames should have tried to prove an untruth, espe-
cially when Anderson was prepared before the jury to accept
responsibility for this crime.

We note here the Supreme Court's reminder in Cronic that
"the Sixth Amendment does not require that counsel do what
isimpossible or unethical. If there is no bonafide defense to
the charge, counseal cannot create one and may disserve the
interests of his client by attempting a useless charade.”
Cronic, 466 U.S. at 656 n.19. Ames believed that Anderson
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did kill Blundell, and to attempt to manufacture evidence to
the contrary would be a"fraud on the court.”

Third, the sealed testimony, one of the most powerful
aspects of the defense, could never have gotten to the jury if
Anderson did not testify.

Asto the Glashien murder for hire, appellate counsdl argue
that Ames should have developed evidence to corroborate
Anderson's recantation. However, Ames testified based on
the overwhelming evidence that he till believed his client to
have committed the murder, and that it would not have helped
his client to call on hisbehalf his criminal confederates, who,
after adl, were untrustworthy thugs, murderers, and drug deal-
ers. Moreover, Anderson refused to name his confederates or
the actual killer. On the face of it, thisrefusal left Ames ham-
strung. The moment Anderson named the real killer, the pros-
ecution would be in a position to disprove the allegation,
leaving Anderson high and dry. To us, Anderson's defense to
the Glashien confession looks just as good -- if not better --
with no details. In addition, Ames reasonably believed that



even if Anderson had not administered the fatal shots, he till
could be guilty by his own admission of the murder asan
accomplice. In any event, the firearms evidence was conclu-
sive that the same gun that killed Elizabeth Lyman also killed
Timothy Glashien. To argue as do counsel that "aside from
Anderson's confession, the only evidence linking him to the
Glashien homicide was ballistic evidence indicating that a gun
taken from Anderson when he was arrested for the Lyman
homicide was used in the Glashien homicide" is like arguing
that aside from a declaration of war, the only thing connecting
Japan to the beginning of the war in the Pacific was Pearl
Harbor. Finally, assuming the truth of his Glashien recanta-
tion, Anderson's refusal to identify the real killers so they
could be brought to justiceis hardly afactor in mitigation. If
anything, it undercuts his claim to rehabilitation and being a
new man. He was trapped coming or going: either he killed
Glashien, or he was obstructing justicein histria five years
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later so thereal killers could escape. Thistrap was of hisown
making.

Anderson levels a battery of allegations against Ames for
delegating Anderson's testimony during the penalty phase to
his co-counsel Ms. Bonnie Harvey and for their joint failure
to prepare him to testify. The core of these allegations involve
Ms. Harvey's recent admittance to the bar, her relative lack of
experience, and her performance during the trial. We begin
our analysis of these charges from the proposition that a
defense attorney is not presumed to be ineffective smply
because that attorney is young, inexperienced, and has never
before tried ajury trial. "The character of a particular law-
yer's experience may shed light in an evaluation of his actud
performance, but it does not justify a presumption of ineffec-
tiveness in the absence of such an evaluation.” Cronic, 466
U.S. at 665. The main problem with these charges then, is that
her actual performance in the courtroom, asindicated by the
trial transcript, was not subpar. Her examination of Anderson
during the sealed part of the trial was obviously well-
prepared, thorough, and compelling -- as was her passionate
heartfelt summation to thejury.

Moreover, Ms. Harvey was the member of Anderson's

team that devised the neurological reflex defense used during
the special circumstances retrial. We note also that Ms. Har-
vey developed arapport with Anderson, and that Anderson



literally demanded that she be the one who should handle his
testimony, not Ames. Ames himself was concerned about Ms.
Harvey's inexperience, to the point of being openly opposed
to allowing her to conduct Anderson’'s examination; but Dr.
Mezatedtified (1) that she educated Ames "on the necessity
for the client to have total trust in the party conducting the
direct examination,” and (2) that she convinced Ames to

allow Ms. Harvey to take on this task. At the evidentiary hear-
ing, Ames elaborated on the circumstances surrounding this
decision and the reasons for it:
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A. (By Ames) [Anderson] did not want meto
examine him. In fact, he balked at that com-
pletely. And the only way that that information
and the subsequent mitigation for the Blundell
murder we -- the only way the jury would gain
that information was if Bonnie Harvey was the
one who posed the questions to him, and he
made that an absolute condition of his testi-
mony.

Q. Now, Ms. Harvey had primary responsibility to
prepare Mr. Anderson to testify?

A. Weadl did. I can recall the four of usinthe
judge's library, the doors locked and closed to
anyone, and we spent alot of time going over
his purported testimony with him. And Bonnie
Harvey would rehearse him, that is, the kind of
guestions she would ask him so he could come
up with the answer that only he knew. But we
had all the time we needed to prepare him for
that testimony.

Q. Wdll, after the decision was made to call Mr.
Anderson, however, Ms. Harvey took primary
responsibility for preparing him; isn't that cor-
rect?

A. Preparing him?

Q. Yes, to testify.

A. No, weal did. Linda Meza, Bonnie, and me,
we al did. But Bonnie had the responsibility for



asking the questions and conducting the exami-
nation with Stephen Anderson, but we all par-
ticipated in preparing him for his testimony, not
telling him what to say, but to acquaint him
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with the questions we would ask.

When | say we would ask, | mean that Bonnie
Harvey would ask. She was the only questioner.

Q. And Ms. Bonnie Harvey put together the argu-
ment to the jury regarding this incident; correct?

A.Yes. And | might add that Ms. Harvey did not
come by way of this examination incidentally.
She examined him and made the argument to

the jury because Stephen Anderson wanted her
to, did not want me to, but wanted the softer
touch of awoman in explaining this and making
this argument to the jury. It was his decision

that Bonnie Harvey conduct the examination.

Ms. Harvey had devel oped a rapport between
herself and Mr. Anderson. Ms. Harvey was
married to adoctor in the community whose
build resembled Mr. Anderson's, and she would
bring her husband's sweaters and various sun-
dry clothing for Mr. Anderson to wear during
thetria. It was chilly in the courtroom and he
was dressed in civilian clothes al the time, and
Mrs. Anderson -- strike --Mrs. Harvey, would
bring her husband's clothing for him to wear.
And there was a great deal of rapport between
the two of them.

Asindicated, the key to Anderson's testimony was that the
courtroom be closed to the public and the press. Without this
secrecy, Anderson would not take the stand. Ames and Ms.
Harvey took on this difficult assignment together, and they
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prevailed over stiff opposition. It israre that atrial judge will
close a public courtroom, but Ames and his co-counsel won
that battle in this case and succeeded also in permanently seal-
ing the record of the closed proceedings. We note that Ames
told the trial judge that he was prepared to seek a'writ" from
Californias Fourth District Court of Appeal and the" Su-
preme Court," if necessary to accomplish his objective.
[Appellee's Sealed SER at 10].

In any event, much of the Appellant's counsels evidentiary
hearing offerings -- or should-have-dones -- were found
serioudly wanting by the district court. For example, the court
found the declaration of Dr. Raynold Bruce that Ames should
have employed a mental health expert and socia historian to
be unpersuasive or not credible. The court deemed Dr.
Bruce's declaration to be "making more than arecital of a
less-than-objective creation by counseal." [ER 03544]. The
court dismissed other "expert” testimony as opinion and infor-
mation based on hearsay. Moreover, he found Dr. Meza's tes-
timony on behalf of Anderson to be "not believable,” simply
an advocate's "hyperbole and exaggeration.” The record sup-
ports these adverse findings, which leave Anderson's appel-
late case on thisissue on thinice.

Finally, Anderson's counsel fault histrial team for failing

to develop evidence to corroborate the sealed incident related
by Anderson on the stand. The problem with this chargeis
that Anderson's credibility on thisissue was never attacked,
as current counsel admitted when pressed at the evidentiary
hearing. We decline to quote from this part of the sealed
record, but note that if a prosecutor does not challenge a
defense witness's credibility with respect to certain evidence,
thereis no need for corroboration.

The district court was impressed with the force of the

defense that Ames and his team did choose. The court found
no Sixth Amendment deficiencies in Anderson's representa-
tion, and neither do we. Ames defense of his client impressed
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also the state tria judge. At one sticky point in jury delibera-
tions, when one juror was relieved in favor of an alternate,
Ames demonstrated commendable skill in protecting his cli-
ent'sright to have the jurors throw out their previous delibera-
tions and start all over again. When Ames succeeded in
convincing the tria judge of the soundness of his mation, the



judge said,

THE COURT: Yes. | have to commend you, Mr.
Ames. As aways you being one of our most skilled
death pendlty trid attorneys, you not only know the
rules and you do your homework very carefully, but
you consult authoritiesin the field all over the state
whenever you have a problem. So you aways seem
to be abreast of the situation.

Yes. | will admonish the jury under People v. Col-
lins, [17 Cal. 3d 687, 693-94 (1976).]

Later, in connection with Anderson's sentencing, the same
judge said,

| have to admit from all of the evidence that | have
heard in this case, from my observations during the
trial of the defendant and of the other witnesses, that
the defendant received afair trial.

He had excellent representation. Every possibility
that could be explored was explored.

The facts remain that the defendant is guilty of a
cold blooded murder.

Asthe district court noted, we must "resile from present
counsdl's attempt to lure usinto the hindsight miasmathat the
Supreme Court hastold usto avoid.” Smith v. Stewart, 140
F.3d 1263, 1273 (9th Cir. 1998). Could the defense in this
case have been finer? Sharper? Maybe so. But with the possi-
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ble exception of Mozart's Jupiter, Beethoven's Fifth, and
Michaelangelo's David, most every creation or labor wrought
by humankind is susceptible of refinement and improvement.
Allinal, it isour judgment that although it failed, the defense
provided in this case by the team of Donald Ames and Bonnie
Harvey aong with their team of expert consultants and wit-
nesses well satisfied the demands of the Sixth Amendment,
i.e., it was within the "wide range of reasonable professional
assistance.” Strickland, 466 U.S. at 689.

Furthermore, the district court concluded that even had
Ames done what present counsel suggests, the result would be



no different. The State's case was smply too strong. Because
Anderson can show no prejudice to his defense, we agree.

VI
Premature Jury Deliberations

Next, Anderson contends that the jurors engaged in prema-
ture penalty phase deliberations, thereby violating his Sixth
Amendment right to afair and impartial jury. Blue Br. at 89-
91. Anderson bases this argument on the fact that, before the
jury began its penalty phase deliberations, one of the jurors,
Valerie Lichtman, wrote a note to the judge asking"Does life
without possibility of parole really mean that? Or can Ander-
son, under the sentence, at some future time be released?’ ER
at 2238, 2395. This claim is without merit.

"It isagenerally accepted principle of trial administration
that jurors must not engage in discussions of a case before
they have heard both the evidence and the court's legal
instructions and have begun formally deliberating as a collec-
tive body." United States v. Resko, 3 F.3d 684, 688 (3d Cir.
1993). Thus, when jurors prematurely discuss the case among
themselves, it may amount to juror misconduct. See, e.d.,
United States v. Bertoli, 40 F.3d 1384, 1392-96 (3d Cir.
1994); Resko, 3 F.3d at 688-89; United Statesv. Conn, 716
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F.2d 550, 551-52 (9th Cir. 1983). However, not every incident
of juror misconduct requires anew trial. United Statesv. Klee,
494 F.2d 394, 396 (9th Cir. 1974). "The test is whether or not
the misconduct has prejudiced the defendant to the extent that
he has not received afair trial." 1d.

In the case at bar, the district court found that Anderson
failed to establish that the jury was engaged in premature
deliberations. ER at 3622. In the district court's view,

[t]he Lichtman note is evidence that one juror was
contemplating the possible sentences. Anderson's
contention that the note implies an exchange

between two jurors about the meaning of life without
the possibility of parole is speculative.

ER at 3622. Accordingly, the court rejected Anderson's claim
that his Sixth Amendment rights had been violated.



On appeal, Anderson asserts that this finding by the district
court is clearly erroneous because "Lichtman stated under
oath that she wrote the note while deliberating with other
jurors, and that other jurors were present when the note was
drafted.” Blue Br. a 90. Thisis not exactly true. Lichtman
stated the following under oath:

| recall writing the note dated 1-21-86, which has
been shown to me by investigators from the Federal
Public Defenders office. | recall writing this note
during deliberations in the jury room. The other
jurors were present in the room when the note was
drafted. | may have discussed this matter with other
jurors. However | don't recall for certain.

ER at 3699 (emphasis added). It is therefore unclear whether
Lichtman wrote the note "while deliberating with other
jurors.”
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In any event, Anderson's claim must fail because thereis
absolutely no evidence that the alleged misconduct has preju-
diced Anderson in any way, much less "to the extent that he
has not received afair trial." Klee, 494 F.2d at 396. Anderson
does not contend that any of the jurorsrelied on evidence out-
side of the record in reaching their verdict, nor does he assert
that any of the jurors actually decided on the death penalty
before the case was submitted to them. We affirm the district
court on thisissue.

VIl
Denial of Request for Protective Order

Anderson's last claim on appeal is that the district court

erred in denying his request to limit the use of attorney-client
communications and attorney work-product materias pro-
duced in the federal habeas proceedings to such proceedings.
Anderson requested the protective order to prevent the prose-
cution from using the materia in any subsegquent state re-trial.
This court generally reviews discovery orders for an abuse of
discretion. Wharton v. Calderon, 127 F.3d 1201, 1205 (9th
Cir. 1997).

At the time the parties filed their respective briefs, the
three-judge panel's decision in McDowell v. Calderon, 173




F.3d 1186, 1191 (9th Cir. 1999) (opinion withdrawn by order
of the court and supplanted by McDowell v. Calderon , 197
F.3d 1253 (9th Cir. 1999) (en banc)), was the law of thiscir-
cuit. McDowell reversed adistrict court's order limiting use
of attorney-client material produced on federal habeas review
to such proceedings and held that, under Wharton , 127 F.3d
at 1205, the court abused its discretion and improperly inter-
fered with the prerogatives of state courts by issuing the pro-
tective order. 1d. at 1191. Both Anderson and the State agreed
that McDowell controlled, and Anderson stated that he was
raising the issue ssimply to preserveit for review. Blue Br. at
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92. Neither party presented any specific arguments on the
issue.

Sincetheinitial briefing in this case, however, the panel's
decision in McDowell was reversed by this court sitting en
banc. McDowell v. Calderon, 197 F.3d 1253, 1255-56 (9th
Cir. 1999) (en banc). In its decision, the en banc court consid-
ered only whether the district court properly denied the gov-
ernment's motion to reconsider the order limiting use of the
attorney-client material and held that "the question being a
debatable one, the district court did not commit clear error
when it limited access to the file pursuant to the terms of the
protective order." Id.

Here, the district court denied Anderson's request for a pro-
tective order limiting use of the attorney-client materials to
federal habeas proceedings on the grounds that the issue was
one of evidentiary privilege that was more appropriately
decided in state court if are-trial actually became necessary.
See ER at 1158-59; see also Wharton, 127 F.3d at 1205.

The controlling law on thisissue is straightforward and
uncomplicated. It isthe law of this Circuit that when a peti-
tioner in a habeas corpus action raises a Sixth Amendment
claim of ineffective assistance of counsel, he waives the
attorney-client privilege asto the matters challenged. Whar-
ton, 127 F.3d at 1203. Moreover, the "privilege is an evidenti-
ary rule designed to prevent the forced disclosure in ajudicial
proceeding of certain confidential communications between a
client and alawyer." 1d. at 1205 (quoting United Statesv.
Rogers, 751 F.2d 1074, 1077 (9th Cir. 1985)). The rule does
not apply where there is no "forced disclosure of a confiden-
tial communication in ajudicia proceeding.” Rogers, 751




F.2d at 1077. "Thus, a court's authority to “protect’ the
attorney-client privilege s mply does not extend, at least
absent some compelling circumstance, to non compelled, vol-
untary, [disclosures], any more than it does to an after-dinner
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conversation. The attorney-client privilegeisarule of evi-
dence." Wharton, 127 F.3d at 1205.

Under these circumstances, we conclude that the protective
order requested by Anderson's attorneys would constitute an
unwarranted anticipatory interference with the prerogatives of
the state courts. The protective order would effectively enjoin
California courts from adjudicating a state law issue concern-
ing Anderson’'s waiver of the attorney-client privilege and
condtitute a request that the district court retain continuing
supervisory jurisdiction over the conduct of any retrial in state
court. Such an unprecedented order would contravene basic
principles of comity and federalism. As the Supreme Court
said in Younger v. Harris, 401 U.S. 37, 44 (1971), "the
National Government will fare best if the States and their
institutions are | eft free to perform their separate functionsin
thelr separate ways." See aso Perez v. Ledesma, 401 U.S. 82,
84-85 (1971). ("[T]he admissibility of evidence in state crimi-
nal prosecutions [is] ordinarily [a] matter[ ] to be resolved by
state tribunals. . ., subject, of course, to review by certiorari
or appea in [the United States Supreme] Court or, in a proper
case, on federal habeas corpus."); Stefanelli v. Minard, 342
U.S. 117, 120 (1951) ("[F]edera courts should refuse to inter-
venein State criminal proceedings to suppress the use of evi-
dence even when claimed to have been secured by unlawful
search and seizure."); O'Sheav. Littleton , 414 U.S. 488, 496
(1974). And asthe Court said in Pitchessv. Davis, 421 U.S.
482, 490 (1975), "Neither Rule 60(b), 28 U.S.C.8 2254, nor
the two read together, permit afederal habeas court to main-
tain a continuing supervision over aretrial conducted pursuant
to a conditional writ granted by the habeas court.”

Accordingly, the district court correctly denied Anderson's
request for a protective order.

AFFIRMED.

14841



McKEOWN, Circuit Judge, Dissenting:

The prosecution's penalty phase case rested on

Mr. Anderson's confessions to the Utah killings and the psy-
chiatrist's interview with him. This evidence was obtained
from Anderson while he was held for 76 hoursin a California
jail without the benefit of an arraignment hearing, and in vio-
lation of County of Riversidev. McLaughlin, 500 U.S. 44
(1991). The chain of events began when Anderson affirma
tively declined to answer investigators questions about the
Utah killings, instead telling them that "silenceis[a] virtue."1
At that point, the police could have proceeded to arraign him
on the murder charge for which he had been arrested, but they
did not. Instead, police held him in custody until Utah offi-
cias could travel to California. No matter how you diceit,
Anderson's continued confinement without arraignment was
for one purpose--to investigate the Utah murdersin the hope
of getting a confession from Anderson. The majority recog-
nizes these circumstances but holds that suppression of this
evidence is not warranted as "fruit of the poisonoustree.” |
conclude otherwise. In thisinstance the apple did not fall far
from the tree, which was tainted by the McLaughlin violation.
The mgjority has given Mr. Anderson a Fourth Amendment
right without any remedy. Our precedent and fairness dictate
adifferent result. | therefore dissent on thispoint. | join the
remainder of the mgority's thoughtful analysis and conclu-
sions.

1 Thisinterview was never listed in the sheriff'slog of interviews and
Anderson's attorney did not know about the interview during the time he
represented Anderson. Although | conclude that Anderson invoked his
right to silence, | believe that the invocation was not so unequivocal that
further questioning violated Mirandav. Arizona, 384 U.S. 436, 457
(1966). Therefore, | join in the majority's analysis of Anderson's Brady
claim with respect to this statement.
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|.McLAUGHLIN VIOLATION

The majority concludes, and | agree, that the state violated
Anderson’'s Fourth Amendment rights. McLaughlin makes
clear that if a probable cause determination does not occur
within 48 hours of arrest, the government has the burden of
demonstrating the existence of a bona fide emergency or other
extraordinary circumstance. 500 U.S. at 57. The McLaughlin
violation in this case, however, was not due to emergency,



neglect, or even the mere passage of time.

Here, Anderson was arraigned over three full days after his
arrest--a delay for which the state was unable to provide any
valid justification. In fact, the police did not need to investi-
gate further before charging Anderson. They already had his
confession to the Lyman murder. Nor, as they admit, did they
need the Utah information for their initial charging decision.
Asit turns out, they did not even charge him with a capital
crime for another two months.

Anderson was arrested in the early morning of May 26. At
7:04 the same morning, he told police that he did not want to
answer any questions about Utah. Anderson was placed in
isolation and held without a probable cause determination
until Utah officials could arrive and question him about other
killings, and until a psychiatrist could interview him. Police
held him knowing that Anderson, in the meantime, would not
see alawyer. They did so knowing that he would not see a
judge. It wasn't until two days after his arrest, on May 28, that
Utah authorities arrived to interview him. On the evening of
May 28, the prosecutor arranged for an interview by

Dr. Flanagan, a psychiatrist employed by the California
Department of Corrections. Anderson was not arraigned until
the following day, May 29. Nothing happened in the time
between arrest and May 29 that would have prevented a
timely arraignment. Only after Anderson confessed to Utah
police, and made incriminating statements to the psychiatrist,
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was his case brought before the court for a probable cause
determination that was over 28 hours overdue.

Suppression of evidence is an appropriate remedy for a
McLaughlinviolation if it isthe "fruit of the poisonous tree"
under Brown v. Illinais, 422 U.S. 590 (1975). In Brown, the
Supreme Court identified a two-part suppression anaysis.
First, as athreshold matter, if the statement was involuntary,
itisinadmissible. Seeid. at 601. Second, if the confession
was voluntary, then the court must apply a four-factor test.
That test aims to determine whether the police obtained the
confession by exploiting the Fourth Amendment violation, or
if the confession was "sufficiently an act of free will to be
purged of the primary taint.” Id. at 602-04 (quoting Wong Sun
v. United States, 371 U.S. 471, 486 (1963)). Simply put, the
purpose of the test isto determine whether the'causal chain™




between the Fourth Amendment violation and the statement
has been broken. The four factors are: (1) the presence or
absence of warnings under Mirandav. Arizona, 384 U.S. 436
(1966); (2) the temporal proximity of the Fourth Amendment
violation and the confession; (3) the presence of intervening
circumstances; and (4) the need to deter the official miscon-
duct. See Brown, 422 U.S. at 603-04 (discussing factors).
Although these factors are not a perfect fit with the circum-
stances of a McLaughlinviolation, they are an adaptable and
instructive means of analyzing the attenuation of the causal
links. Here, each of the four factors weighs in favor of sup-
pression, especially the fourth factor--deterrence--which is
deemed to be "particularly important.”

Asaninitial matter, | concur with the mgjority's determina-
tion that Anderson's incriminating statements were voluntary.
Mr. Anderson was lawfully arrested, given his Miranda
rights, later consented to questioning and waived his Miranda
rights, and spoke without coercion.2 But thisisonly athresh-

2 | believe that Mr. Anderson's statement that "silenceis[a] virtue"
effectively invoked hisright to silence -- even temporary silence. This
does not call into question the voluntariness of the statements he ulti-
mately did make. It does, however, suggest a causal link between hisinvo-
cation of silence and the police decision to unreasonably detain him.
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old question; given the voluntariness of the statements, it is
necessary under Brown to analyze the four factors to deter-
mine whether the government has met its burden with respect
to admissibility.

Thefirst Brownfactor is the presence or absence of

Miranda warnings. The record demonstrates that Anderson
was given Miranda warnings before the May 28 confession
and the Flanagan interview. The record also shows, however,
that Anderson took steps to exercise hisright to silence when
he told police "silenceisvirtue," and said that he would like
to wait before answering questions. The delay in arraignment
occurred, in large part, in order to wait out Anderson's silence
until the Utah officials arrived. This factor, then, could weigh
againgt or in favor of suppression, depending on its purpose.
If the purpose of this factor is merely to assess compliance
with the Fifth Amendment and Miranda, no violation has
been found and it would weigh against suppression. This
approach, however, would appear to piggyback on the thresh-



old voluntariness inquiry, rendering it essentially duplicative
of that analysis. On the other hand, if this factor amsto assess
the impact of the invocation or waiver of Miranda rights on
the connection between the Fourth Amendment violation and
the confession ultimately obtained, the picture looks quite dif-
ferent. Although Anderson had received his Miranda rights,
after he invoked silence3 the officers decided to hold him (vio-

3 The mgjority implicitly recognizes the connection between the request
for silence and the delay in arraignment and later confession, athough it
uses that connection to blame Anderson for the violation of his

McL aughlinrights. Blaming Anderson is off the mark. Anderson never
invited the police to hold him without atimely arraignment. He never said
he wanted to talk with Utah authorities. He bears no blame for the delay
occasioned by the officer's desire to hold him pending a further investiga-
tion that was unnecessary to charging and arraigning him. Other than a
series of "uh-huh's' and "ah," Anderson said only that he had "better wait
and see what they got--," and "I think right now . . . silenceis[ad] virtue
because . . . well, it'sjust better right now for me to wait." Waiting to see
"what they got" isafar cry from professing adesire to talk.
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lating McLaughlin) until he confessed. In this case, the initial
Miranda recitation and invocation suggest a greater, not a
lesser, connection between the Fourth Amendment violation
and the confession. Because the Brown factors are aimed at
assessing the "causal chain” between the violation and the
confession, 422 U.S. at 602, | conclude that the latter analysis
applies, and that this factor weighs in favor of suppression.

The second factor is the temporal proximity between the
Fourth Amendment violation and the confession. This factor
carries an unusual valence in a McLaughlin case. In the usual
Brownsituation, anillegal arrest is followed by alater state-
ment; thus, the passage of time weakens the causal link. See,
eg., United Statesv. Crews, 445 U.S. 463, 471 (1980) ("In
the typical “fruit of the poisonous tree' case, however, the
challenged evidence was acquired by the police after some
initial Fourth Amendment violation . . .") (italicsin original).
In a McL aughlin case, however, the Fourth Amendment viola-
tion isongoing -- there is no pause in which"free will" ter-
minates the effect of the violation. The extended detention
itself isaviolation, which begins at an unidentified point (pre-
sumptively, no later than 48 hours after arrest) and continues
through the confession. See, e.q., State v. Huddleston, 924
S.W.2d 666, 675 (Tenn. 1996) (discussing ongoing nature of




McL aughlin violation). Thus, the passage of timein a

McL aughlin case exacerbates the Fourth Amendment viola-
tion; the longer the unreasonabl e detention, the greater the
detention's inherent coercive effect on the confession. See,
e4q., Miranda, 384 U.S. at 457 (describing the custodia envi-
ronment as intimidating and destructive of dignity). Ander-
son's detention presumptively began to violate MclLaughlin
approximately eight hours before he confessed to the Utah
killings, and fifteen hours before he was interviewed by Dr.
Flanagan. Because the McL aughlin violation, the confession,
and the interview were contemporaneous, this factor weighs
strongly in favor of suppression.
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The third factor is whether intervening circumstances
purged the taint of the McLaughlin violation. We have held
that (1) a subsequent release from custody, (2) an appearance
before a magistrate, (3) discussions with alawyer, and (4)
subsequent convictions on unrelated charges are examples of
intervening circumstances that are sufficient to break the
causal connection between the Fourth Amendment violation
and the statement. See United States v. Delgadillo-Velasquez,
856 F.2d 1292, 1300 (9th Cir. 1988). In this case, no circum-
stance intervened to cure the unreasonableness of the deten-
tion in the way that arelease, appearance, or subsequent
conviction would under Delgadillo-Velasguez. 4 Nor did
Anderson speak to alawyer -- or anyone else -- during his
confinement. And although Anderson received Miranda
warnings, it iswell settled that fresh warnings cannot purge
thetaint of aprior -- let alone an ongoing -- Fourth Amend-
ment violation. See Brown, 422 U.S. a 601-02; Dunaway V.
New York, 442 U.S. 200, 202-03 & n.2 (1979) (Miranda
warnings and waiver did not constitute intervening act, even
for second confession with new warnings). See also, e.q.,
United States v. King, 990 F.2d 1552, 1564 (10th Cir. 1993)
(defendant's voluntary confession inadmissible where given
during illegal detention and no intervening circumstances to
dissipate taint). If Miranda warnings were considered an
intervening cause, this third factor would be redundant, as the
threshold determination of voluntariness was predicated in
large part on the Miranda warnings and Anderson's response.
Here, the Fourth Amendment violation continued through and
beyond Mr. Anderson's confession and interview. This factor
too weighsin favor of suppression.

The final factor centers on whether the police misconduct



in this case was purposeful and flagrant, and thus requires

4 A volunteered confession cannot constitute a sufficient intervening cir-
cumstance. The kinds of circumstances noted in Delgadillo-V elasquez
curetheillegdlity of the detention under the Fourth Amendment. A volun-
teered confession does no such thing.
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deterrence. Thisfactor "is “particularly important’ because it
comes closest to satisfying “the deterrence rationale for appli-
cation of the exclusionary rule." " United States v. George,
883 F.2d 1407, 1416 (9th Cir. 1989) (quoting United States
V. Perez-Esparaza, 609 F.2d 1284, 1289 (9th Cir. 1979)). The
relevant conduct is not the police behavior surrounding the
confession, but the detention without determination of proba-
ble cause. The record demonstrates that the police intention-
ally detained Anderson while awaiting the arrival of police
from Utah who would interview Anderson about the Utah
killings. As noted above, the state was unable to provide any
valid reason for the delay.

The question, then, is whether this situation meets the pur-
poses of the exclusionary rule. It seems clear that it does. As
the Tennessee Supreme Court explained in a case very similar
to thisone,

Ignoring the requirements of McLaughlinis func-
tionally the same as making warrantless searches or
arrests when awarrant is required. In both situations,
law enforcement officials act without necessary judi-
cial guidance or objective good faith. The cost of
applying the exclusionary sanction to a violation of
McLaughlinis that evidence obtained as a result of
theillegal detention will be suppressed . . . It will
deter law enforcement officials from ignoring the
Fourth Amendment mandate of ajudicia determina
tion of probable cause.

Huddleston, 924 S\W.2d at 673. Likewise, suppression of
Anderson's confession and interview would deter law
enforcement officers in future cases from delaying arraign-
ment without a bona fide emergency or other extraordinary
circumstance. Delay solely for investigative purposes has
been held to be altogether illegitimate. Indeed, in the analo-
gous context of Federal Rule of Criminal Procedure 5(a),
which requires an initial appearance without unreasonable
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delay, it has been held that the "desire of the officers to com-
plete the investigation is, perhaps, the most unreasonable
excuse possible. . . ." United Statesv. Wilson, 838 F.2d 1081,
1085 (9th Cir. 1988). Cf. United States v. Van Poyck, 77 F.3d
285 (9th Cir. 1996) (holding, in aRule 5 case, that the
absence of intentional postponement for interrogation means
no public policy issue). McLaughlinitself specifically charac-
terized as "unreasonable" adelay "for the purpose of gather-
ing additional evidenceto justify the arrest.” 500 U.S. at 56.

Now that the Supreme Court has laid down a bright-line
48-hour rule under MclL aughlin, law enforcement officials
need not split hairs to determine the deadline for arraignment.
And while | am sympathetic to certain circumstances that
might warrant adelay in arraignment, such as geographic or
judicial logistics, thisis not such acase. Thisisnot asituation
involving "unavoidable delay[ ] in transporting arrested per-
sons from one facility to another, handling late-night book-
ings where no magistrate is readily available, obtaining the
presence of an arresting officer who may be busy . .. or secur-
ing the premises of an arrest, and other practical realities.” 1d.
Here, no such legitimate explanation excuses the officers
conduct. The flagrancy of the violation, and the unreasonable-
ness of the feeble justification, tip this factor strongly in favor
of suppression. Precisaly this situation has been recognized by
the Seventh Circuit to support suppression. See Kylev. Patter-
son, 196 F.3d 695, 696-97 (7th Cir. 1999) ("There are certain
exceptions to [the 48 hour] rule, but none are applicable here
... [T]he remedy for aviolation of the failure to provide a
prompt hearing is usually the suppression of any statements
the accused gives to police after the time expires and before
thefirst appearance in court.") (emphasis added) (addressing
McL aughlinviolation in § 1983 case).

In sum, police unreasonably detained Mr. Anderson for the

most objectionable of reasons -- to await a confession with-
out being interrupted by alawyer or ajudge. They did soin
order to enhance the case for the penalty phase and because
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Mr. Anderson chose to be silent. In the end, Anderson'sinvo-
cation of the "sllenceisavirtue" maxim triggered his unrea-
sonable detention. If Gerstein and McLaughlin have practical
meaning with respect to the Fourth Amendment, this violation
of Mr. Anderson's rights requires aremedy. Under




McL aughlin and Brown, the statements must be suppressed.

. THE MAJORITY SIDESTEPS BROWN

The majority arrives at adifferent conclusion. Although it
rejects a pure voluntariness test in favor of Brown's "fruit of
the poisonous tree” inquiry, it unfortunately allows the volun-
tariness issue to permeate nearly every part of its anaysis.
The majority concedes that the second Brown prong, temporal
proximity, ismet. But it holds that a single element -- that
Anderson willingly confessed to the Utah murders -- resolves
the threshold voluntariness question, demonstrates Miranda
compliance, suffices as an intervening circumstance, and
shows that suppression will not deter. In so doing, the mgjor-
ity falls prey to what the Supreme Court called"alingering
confusion between voluntariness for purposes of the Fifth
Amendment and the “causal connection' test established in
Brown." Dunaway, 442 U.S. a 219. Voluntariness under the
Fifth Amendment is ssmply not cognizable as one of the four
Brown factors under the Fourth Amendment: " Satisfying the
Fifth Amendment is only the threshold condition of the
Fourth Amendment analysis required by Brown. No interven-
ing events broke the connection between petitioner's unrea-
sonable detention and his confession. To admit petitioner's
confession in such a case would allow law enforcement offi-
cersto violate the Fourth Amendment with impunity, safein
the knowledge that they could wash their handsin the proce-
dural safeguards of the Fifth." Id. (internal quotation marks
omitted).

The majority is able to leverage Anderson's willing confes-
sion thisway by focusing on a purported "decision to con-
fess," ignoring this court's jurisprudence on intervening
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circumstances, and by attributing the McLaughlin violation to
the actions of the prisoner.

First, the mgority concludes that when Anderson halted the
interview, he had actually decided to confess at some later
date. According to the magjority, such adecision, if it occurs
(presumably in the mind of the detainee?) before the constitu-
tional violation, is an "intervening circumstance " under the
third Brown prong. This hopscotch logic has no factual or
legal support. The mgjority draws its inference from a hopeful
reading of Anderson's words during the 7:04 interview,5 and



from a description of a purported jailhouse deal by which
Anderson would confess to the Utah crimes if he were ever
caught. But even if he decided to confess years before while
in Utah prison, so what? The mgjority does not -- and can not
-- point to any authority to support the proposition that a"de-
cision to confess" intervenesto insulate a McL aughlin viola-
tion from review.6 Tdlingly, the mgority does not citeto a
single case stating that a volunteered confession suffices as an
"Iintervening circumstance”’ under Brown. As noted above,
this court has held that release from custody, appearance
before a magistrate, discussions with alawyer, and subse-

5 The magjority concludes that, when Anderson stopped the 7:04 inter-
view, he had actually bound himself to confess at afuture time. But asthe
majority's narrative of the facts sets out, Anderson could well have been
invoking hisrights. Mentioning "what you told me " and "somethin'
clicked when you wastalkin' " -- which appear to refer to the rights the
police officers had just read him -- Mr. Anderson finally said "silenceis
[a] virtue because. . . well, it'sjust better right now for me to wait."
Although he did not use the language of alawyer, it is no stretch to con-
clude that Mr. Anderson invoked his right to silence -- even if temporary
silence -- at the time of that interview.

6 The mgjority focuses on the decision to confess, rather than the confes-
son itsalf. Thisdistinction is not merely semantic; only by focusing on the
decision to confess can the mgjority truthfully say that the purportedly
intervening conduct occurred before Anderson's detention or "while his
detention was legal," because the actual confession came 56 hours after
arrest, long after the detention without probable cause determination had
meatured into a violation of the Fourth Amendment.
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guent convictions on unrelated charges are examples of inter-
vening circumstances. A decision to confessis not. In fact,
when presented with cases in which a confession intervened,
courts have failed to find this an adequate "intervening cir-
cumstance” under Brown. See Dunaway , 442 U.S. at 203 n.2
& 219 (suppressing second statement where police arrested
without probable cause, Mirandized, questioned defendant,
Mirandized, and questioned again); King, 990 F.2d at 1564.

The majority discusses at length its belief that suppression

in this case would not deter future McLaughlin violations. In
particular, the majority concludes that the officers did not
intend to violate Gerstein7 or McLaughlin, but that Anderson
made them do so by waiting so long to confess. Somehow, the
majority has blamed Anderson for his own, clearly unconsti-




tutional, 76-hour detention. The mgjority concludes that
"[t]his delay was attributable to Anderson's behavior and
desires, not to any misconduct on the part of any law enforce-
ment officials. Anderson was the one who wanted to wait, not
the deputies; and it was his request for delay that caused the
confessions to occur during his extended detention. " (empha-
sgisinoriginal). It isnot immediately clear what thisis
intended to prove. If the contention is that Anderson's unwill-
ingness to confess promptly caused the Fourth Amendment
violation, this conclusion is surely untenable; it cannot seri-
oudly be argued that a defendant isto blame for the state's
failure to ensure a prompt determination of probable cause,
nor, worse still, that the failure to waive one's Fifth Amend-
ment rights justifies a breach of Fourth Amendment rights.
However the mgjority chooses to characterize the situation,
the fact remains that Anderson did not confess until after the
police had held him in violation of the Fourth Amendment.

The magjority concludes that there was nothing here to
deter, because McL aughlin was decided only after the deten-
tion had taken place, but was not "a specific rule on the books

7 Gerstein v. Pugh, 420 U.S. 103 (1975).
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at thetime." But long before McL aughlin established a bright-
line rule, Gerstein was "on the books " and held that an unrea-
sonable delay in arraignment was unconstitutional. The delay
here was more than unreasonable, particularly because it was
motivated by an improper investigatory purpose. To suggest
now that the passage of time should shield law enforcement
officers from aremedy that invokes deterrence smply com-
pounds the error. The deterrence factor speaks not just to the
individual officersin this case, but to the integrity of the sys-
tem asawhole.

The mgjority further reasons that it makes little sense to
consider deterrence twenty years after the fact of the deten-
tion. This analysis misunderstands the purpose of the deter-
rence factor. The proper question is not whether these
particular officers will be deterred after the fact -- which, of
course, they will not -- but whether suppression will deter
future misconduct. Considered in thislight, the deterrence
factor applies here with great force. Theillegal detention led
directly to the confession. Moreover, the illegal detention was
based on the most impermissible of motives -- the police



unreasonably kept Anderson because they hoped that he
would confess to the Utah police, despite the fact that he had
stopped speaking about Utah during the initial, legal portion
of hisdetention. Thisimproper motive, combined with the
coercive effect of incarceration -- and its resulting isolation
from lawyers and judges -- suggests that there is plenty here
to deter.

The record shows that Mr. Anderson said he would not
speak, at least until the Utah officials appeared. The police
were willing to illegally detain Anderson at least until then,
and longer, if it would guarantee his confession, regardless
whether a probable cause determination had been made. This
the Constitution forbids.

IIl. THE ERROR WASNOT HARMLESS

Constitutional error at trial is harmless on habeas review
unlessit had a substantial and injurious effect or influence on
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the verdict. See Brecht v. Abrahamson, 502 U.S. 619 (1993);
Sassounian v. Roe, No. 98-56747 (9th Cir. Oct. 26, 2000). If
theissueis evenly balanced, and the court has grave doubts
about whether the error sufficiently affected the verdict, then
the court must rule for the petitioner. See O'Neal v.
McAninch, 513 U.S. 432 (1995). Without Anderson's confes-
sion of May 28, and the psychiatrist's testimony derived from
the interview, the penalty case against him would have been
gutted. And even with the damning evidence (which should
have been suppressed), the jury deliberated for 21 days.
Indeed, the prosecutor stated that without the confession, the
possibility that Anderson would have been charged with a
capital offense at all would be dramatically lower. Other than
Anderson's confession on May 28, the prosecution offered lit-
tle evidence to link Anderson to the Utah killings. He was
never charged with these offenses, and the state's evidence on
those killings was highly problematic at best. Recognizing the
jury's obligation to consider an unadjudicated offense as an
aggravating circumstance only if the offenseis proven beyond
areasonable doubt, State v. Robertson, 33 Cal.3d 21, 53-55
(1982), it requires no leap of logic to conclude that the error
was far from harmless. The prosecution's reliance on the Utah
killings as aggravating factorsis evident from the record. It is
impossible to conclude that the admission of the confession
did not have a substantial and injurious effect on the penalty




phase.

In addition to the confession, the state presented at the pen-
alty phase Dr. Flanagan's testimony about Anderson's behav-
ior and personality, based on hisinterview with Anderson
during the illegal detention. The magjority concludes that,
because Anderson did not present a defense of diminished
capacity or mental illness, Dr. Flanagan's testimony was
insignificant. The absence of a defense, however, only renders
more prejudicial the unrebutted testimony depicting Anderson
as a sociopath who could not likely be rehabilitated. How the
unreasonabl e detention affected Anderson's statements in the
interview cannot be known, but by the time Dr. Flanagan
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interviewed Anderson, he had been detained for approxi-
mately 63 hours, kept in isolation, fed arestricted diet, and
deprived jail privileges. Dr. Flanagan's testimony was the
only evidence presented on Anderson's psychological make-
up.

Taken together, the confession and the interview with Dr.
Flanagan congtitute evidence that may have had a substantial
and injurious effect on the penalty phase. The state has not
demonstrated that the Fourth Amendment violations were
harmless under the Brecht standard. Therefore, | would
reverse the penalty phase of Anderson'strial.
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