FOR PUBLICATION

UNITED STATESCOURT OF APPEALS
FOR THE NINTH CIRCUIT

UNITED STATES OF AMERICA,

Plaintiff-Appellee,

V.
GUILLERMO VALLEXO,
Defendant-Appel lant.

Appea from the United States District Court
for the Southern Digtrict of California
Rudi M. Brewster, District Judge, Presiding

Argued and Submitted
October 10, 2000--Pasadena, California

Filed January 16, 2001
Amended April 23, 2001

Before: Betty B. Fletcher, Sidney R. Thomas, and

Kim McLane Wardlaw, Circuit Judges.

Opinion by Judge Wardlaw

5081

5082

5083

5084

No. 99-50762

D.C. No.
CR-99-0808-RMB
ORDER AND
AMENDED
OPINION




5085
COUNSEL

Todd W. Burns, Federa Defenders of San Diego, Inc., San
Diego, Cdlifornia, for the defendant-appel lant.

John N. Parmley, United States Attorney, San Diego, Califor-
nia, for the appellee.

ORDER

The opinion filed January 16, 2001, appearing at 237 F.3d
1008, is amended as follows:

1. On dlip opinion page 657, delete footnote 1.

2. Add the following in afootnote (new footnote # 3) after
the first sentence of Paragraph 8 in Part 111.A.1 on dip opin-
ion page 662:

This case does not involve the Government's use of
"unknowing courier” testimony, in which alaw
enforcement official testifies that certain drug traf-
fickers do not entrust large quantities of drugsto
unknowing transporters. Therefore, we do not
address the admissibility of such testimony.

With this amendment, the panel has voted to deny Appel-
lee's petition for rehearing and to reject the suggestion for
rehearing en banc.

The full court has been advised of the suggestion for
rehearing en banc and no active judge has requested a vote on
whether to rehear the matter en banc. Fed. R. App. P. 35.

The petition for rehearing is DENIED and the suggestion
for rehearing en banc is rejected.
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OPINION

WARDLAW, Circuit Judge:



Guillermo Vallgo appedls his conviction under 21 U.S.C.

88 841(a)(1), 952, and 960 for importation and possession
with intent to distribute marijuana. We consider whether
expert testimony detailing the structure of drug trafficking
organizations may be routinely introduced in drug importation
cases, regardless of whether the defendant is charged with a
drug trafficking conspiracy or otherwise charged with mem-
bership in such an organization. Applying traditional evidenti-
ary principles, we hold that expert testimony regarding the
genera structure and operations of drug trafficking organiza-
tionsis inadmissible where the defendant is not charged with
aconspiracy to import drugs or where such evidence is not
otherwise probative of a matter properly before the court. We
also conclude that (i) Valgjo knowingly and intelligently
waived his Miranda rights; (ii) the district court abused its
discretion by excluding both the expert testimony of Vallgo's
school psychologist and the proffered evidence of third party
culpability; and (iii) the district court abused its discretion
when instructing the jury regarding the mensrea for adrug-
importation offense. We have jurisdiction under 28 U.S.C.

§ 1291. We reverse and remand to the district court for a new
trial.

|. Background

On March 4, 1999 at 7:30 in the morning, Vallgo was
stopped while driving a white Honda by Customs Inspector
Ronnie Jacinto at the Calexico port of entry between Mexico
and the United States. Inspector Jacinto testified that he was
suspicious of the way Vallgo's hand shook when he handed
over his 1D and registration, of the way Vallgo followed
Jacinto's movements in his rear-view mirror, and of the fact
that there were no books or bookbags in his car despite Valle-
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jo'sclaim that he was on his way to school. Inspector Jacinto
therefore referred Vallgo to secondary inspection.

At secondary inspection, Customs Inspector Richard

Vaencia began questioning Vallgo in Spanish. Vallgo
answered some of the questions in Spanish and somein
English. Vallgo told the inspector that he had borrowed the
car from hisfather's car lot in Mexicali, alie to which Vallgo
later admitted during Custom Agent Jay Pinas interrogation.
While inspecting the car, Vaencia discovered four packages
of marijuana concealed under the back seat, four behind the



back seat rest, three on each side of the car behind the rear
guarter panels, and seven in the dashboard. Approximately 40
kilograms of marijuanawere seized.

Around 9:50 am. Customs Agents Pinaand Louie Garcia
arrived to interrogate Vallgo. Vallgo told the agents that he
spoke both English and Spanish, but did not express a prefer-
ence. Agent Pinaread him his Miranda rightsin English,
going into greater detail than was required by the DEA
instructions for issuing Miranda warnings because of Valle-
jo'syouth. Pina explained each right in English, phrasing the
scope of the right in two different ways. Following each
warning, Pina asked whether Vallgo understood and had him
initial the DEA form next to the right of which he had just
been advised. Once al the rights had been read and Vallgo's
understanding of them had been confirmed, the questioning

began.

The interrogation took place in both English and Spanish,
with Agent Garciainterpreting when necessary. Vallgo told
Pinathat he was being paid $15 to import the car into the
United States for Bebo, a man he had met at a swapmeet. He
admitted to having lied at the border about driving the car for
his father because he did not want to be referred to secondary
inspection and risk being late for school. Vallgo also told the
agents that he had been visiting his girlfriend in Mexicali the
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previous day, and that he had spent the night at hisaunt's
house.

At tria, Valgo testified that afriend of his, Francisco Har-
rera, had picked him up in the morning at his Aunt's house
and driven him to meet Bebo. Vallgo had told Bebo that
Francisco would aso be willing to drive a car across the bor-
der, but there is some dispute as to why Francisco ultimately
did not do so. Valgjo testified at trial that there was only one
car to drive when they arrived, but Agent Pina remembered
Vallgo telling him during the interrogation that Francisco had
refused to drive because he believed the car contained drugs.
At trial, Valeo denied having made that statement.

During the three-day jury trial, there was extensive testi-
mony regarding the process of importing used cars from the
United States to Mexico, abusinessin which Vallgo's uncle
and two of his cousins were involved. Auto dealersin Mexi-



cali buy carsin the United States to be resold in Mexico. To
be legally imported into Mexico, the car must be driven
through a commercia port of entry, and if al the paperwork
isnot in order at that time, the Mexican authorities can seize
the car. To avoid seizure, Mexicali auto dealers will often
bring their cars to Mexico -- without officially importing
them -- while waiting for the paperwork to be completed.
When it is done, the car is driven back to the United States
and then officially imported into Mexico through a commer-
cia port of entry. Vallgo testified that he was driving the
Honda back to the United States so that Bebo could import
the car officialy.

Expert testimony regarding the structure of drug trafficking
organizations and the wages earned by drug couriers was also
permitted at trial. Customs Agent Gordon Ajioka testified
about how drug trafficking organizations divide responsibili-
ties among the people who grow, store, smuggle, and sell
drugs. He aso testified about the price at which marijuana can
be sold in Mexico, its higher price in the United States, and
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the reasons for the discrepancy between the two. Later, during
its rebuttal case, the Government called customs Agent Louie
Garciato testify regarding the amount of money couriers are
paid to smuggle drugs into the United States from Mexico.
The Government introduced this testimony to explain its the-
ory of why Vallgo was found with abusiness card, the writ-
ing on which identified a Honda like the car he was driving
and stated a dollar amount of $700-800. The government
believed the card identified the car to be used for drug impor-
tation and the price Valegjo would be paid. Valgo, on the
other hand, testified that the card identified a car he wanted
to buy and its price.

Thejury returned a guilty verdict on August 20, 1999, and
Vallgjo was sentenced to 21 months in custody to commence
June 28, 2000, following completion of his senior year of high
school. Thistimely appeal followed.

I1. Miranda Warning

As apreliminary matter, we must determine whether the

district court clearly erred in finding that Vallejo knowingly
and intelligently waived his Miranda rights. United Statesv.
Garibay, 143 F.3d 534, 536 (9th Cir. 1998) (determinations




that a defendant knowingly and intelligently waived his
Miranda rights are reviewed for clear error); United Statesv.
Binder, 769 F.2d 595, 598 (9th Cir. 1985) (same). Valgo
argues that statements he made to Agent Pinaduring his inter-
rogation should have been suppressed because he did not
knowingly or intelligently waive his Miranda rights.

For a confession obtained during a custodial interrogation

to be admissible, any waiver of Miranda rights must be vol-
untary, knowing, and intelligent. Mirandav. Arizona, 384
U.S. 436, 479 (1966). To be knowing and intelligent,"the
waiver must have been made with afull awareness of both the
nature of the right being abandoned and the consequences of
the decision to abandon it." Moran v. Burbine, 475 U.S. 412,
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421 (1986). We look to the "totality of the circumstances
including the background, experience, and conduct of defen-
dant” in determining whether awaiver was valid. Binder, 769
F.2d at 599.

Vallglo analogizes his case to United States v. Garibay, 143
F.3d 534 (9th Cir. 1998), in which we held that Garibay had
not knowingly or intelligently waived his Mirandarights. In
that case, Garibay moved to suppress incriminating statements
obtained after he had orally waived his Miranda rights on the
ground that he had not understood the recitation of his rights
in English. During the interrogation, the agent had to rephrase
guestions because Garibay did not understand them. Garibay
was not given the option of speaking in Spanish nor was a
Spanish-speaking agent present. See Garibay, 143 F.3d at
537. Additional evidence established that Spanish was Gari-
bay's primary language, that he had alow verba 1Q, that he
had received a D+ in eleventh and twelfth grade English, and
that some people in his community did not believe that Gari-
bay spoke English at all. Seeid. at 537-38.

This case presents a different factual situation. Vallgjo was
given the opportunity to speak in Spanish or English during
his interrogation but did not express a preference. Agent Pina
carefully explained each Mirandaright to Vallgjo, who con-
firmed his understanding orally and by signing hisinitials
adjacent to each written right. Vallg o answered most of
Agent Pinas questionsin English, but a Spanish-speaking
Agent, Agent Garcia, was present at all timesto interpret
when necessary. During the interrogation, Vallgo never indi-



cated that he did not understand the questions being asked.
Although Valgo's native language is Spanish and he testified
in Spanish at trial, he testified in English without an inter-
preter at the evidentiary hearing to determine whether he
knowingly waived his Miranda rights. During the hearing he
appeared conversant and responsive to the district court in
both direct and cross-examination. He needed clarification
only one or two times. No evidence indicated that Vallgo
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spoke no English at all. Therefore, the district court did not
clearly err in finding that Vallgo knowingly and intelligently
waived his Miranda rights.

[11. Evidentiary Rulings
A. Expert Testimony of Drug Trafficking Organizations
1. Agent Ajioka

Vallgo argues that the district court abused its discre-

tion when, over his objection, it permitted the Government to
introduce the expert testimony of Special Agent Ajioka
regarding the structure of drug trafficking organizations. See
United States v. Rahm, 993 F.2d 1405, 1410 (9th Cir. 1993)
(reviewing adistrict court's evidentiary rulings for abuse of
discretion). Vallgjo was not charged with conspiracy to
import drugs; nor did the Government introduce any evidence
establishing a connection between Vallgo and a drug traffick-
ing organization. The district court, nevertheless, permitted
Agent Ajiokato testify about how such organizations operate:

The drug business, from my experienceis pretty
compartmentalized. In other words, there are indi-
viduals who grow the product. In this case we're
talking about marijuana. They grow the marijuana.
There are individuals who buy it from the growers,
store it. There are other individuals whose function
in the venture is nothing more than to transport the
marijuana. So each step along the way incurs costs,
costs of growing marijuana, costs of transporting it,
the cost of storing it. And in trangiting through a
country -- in this case we're dealing with Mexico.
In trangiting through Mexico there are other costs
incurred along the way.



When it gets to the border, the price has significantly
increased since the time it |eft the marijuana grove.
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But in Mexico -- it is not doing the traffickers any
good in Mexico. Theideaisto get it in the market-
place which for this particular product is the United
States. . .

The seller, or the particular organization whose func-
tion is to transport the marijuana, does not know who
the end user is going to be. Hisfunction is solely to
trangport the product from one point to another.

Evidence may not be admitted at trial unlessit is relevant,

as defined by Rule 401 of the Federal Rules of Evidence. Evi-
denceisrelevant if it has "any tendency to make the existence
of any fact that is of consequence to the determination of the
action more probable or less probable than it would be with-
out the evidence." Fed. R. Evid. 401. The particular facts of
the case determine the relevancy of a piece of evidence. See
2 Jack B. Weinstein & Margaret A. Berger, Weintstein's Fed-
eral Evidence § 401.04[2][a] (Joseph M. McLaughlin ed., 2d
ed. 2000) ("Relevanceis not inherent in any item of evidence
but exists only as arelation between an item of evidence and
amatter properly provable in the case.").

We do not believe the expert testimony concerning the
structure of drug trafficking organizations was relevant here.
The Government never articulated -- either inits briefs or at
ora argument -- how the testimony was relevant to Vallgo's
particular case.1 When specifically questioned asto itsrele-
vance at oral argument, the Government explained that it now
routinely introduces the structure of drug trafficking organiza-
tionsin every drug importation prosecution to make up for the

1 Counsdl'sfailureto articulate arationale for allowing the evidence
upon Vallgo's objection isin and of itself problematic. See Harrisv.
United States, 371 F.2d 365, 366 (9th Cir. 1967) (An objection to ques-
tioning may be sustained if counsel failsto articulate the question's rele-
vance beyond smply stating that "it is essential for the defense of this
client.").
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lack of fingerprints on the drugs in question. According to the
Government, the absence of fingerprintsis always raised by



defendants as evidence that they did not put the drugsin the
car and therefore did not know the drugs were there. Vallgo,
however, had not indicated that he planned to, and in fact did
not, raise the lack of fingerprint evidence as probative of his
lack of knowledge.2

Nor did the district court articulate a clear rationale for
admitting the testimony. Although it stated that"the rationale

is pretty clear for that kind of evidence,”" the court did not dis-
cuss -- and we cannot glean from the record -- what that
rationale wasin Vallgo's case. "Even the most comprehen-
sive evidence may not be admitted unless its significance to
the proposition at issue can be ascertained.” Weinstein & Bur-
ger, supra at § 401.04 [2][d].

In addition, athough the Government has not asserted

that it introduced the evidence to show Vallgo's knowledge,
had that been the purpose, the district court should properly
have excluded it under Rule 403 of the Federal Rules of Evi-
dence. "[E]vidence may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice.”
Fed. R. Evid. 403. If the district court "finds that the testi-
mony would waste time, confuse or not materially assist the
trier of fact, or be better served through cross-examination or
acomprehensive jury instruction,” it has the discretion to
exclude the testimony. United States v. Hicks, 103 F.3d 837,
847 (9th Cir. 1996), cert. denied, 520 U.S. 1193 (1997).

2 In another drug importation case heard in the Southern District of Cali-
fornia, the government also sought to introduce testimony regarding the
structure of drug trafficking organizations against a defendant who was
not charged with conspiracy to import drugs. There, the district court
properly limited the testimony's admissibility, allowing it "only if the
defense raised the issue of why no fingerprints were taken from the tire
compartment [where the drugs were found] or its contents.” United States
v. Alatorre, 222 F.3d 1098, 1099 (9th Cir. 2000).
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We have allowed "government agents or similar persons
[to] testify as to the general practices of criminalsto establish
the defendants modus operandi.” United States v. Johnson,
735 F.2d 1200, 1202 (9th Cir. 1995). Such testimony helps
thetrier of fact to understand how "combinations of seem-
ingly innocuous events may indicate crimina behavior.” Id.;
see United Statesv. Gil, 58 F.3d 1414, 1422 (9th Cir. 1995)
(alowing "expert testimony that drug traffickers often employ




counter-surveillance driving techniques, register carsin oth-
ers names, make narcotics and cash deliveriesin public park-
ing lots, and frequently use pagers and public telephones’ to
establish defendants modus operandi in the face of aRule
403 chalenge); United States v. Maher, 645 F.2d 780, 783
(9th Cir. 1981) (allowing expert testimony that"Maher's
activities were similar to the modus operandi of persons con-
ducting countersurveillance while transporting drugs”’). We
have also allowed testimony about how criminal narcotics dis-
tribution organizations operate to help the jury understand a
complex heroin distribution scheme involving twenty to
twenty-five members of a structured criminal enterprise.
United States v. Patterson, 819 F.2d 1495, 1507 (9th Cir.
1987); see also United States v. Cordoba, 104 F.3d 225, 230
(9th Cir. 1997) ("[The expert] testimony was properly admit-
ted to assist the jury in understanding modus operandi in a
complex criminal case.").

Agent Ajioka's testimony concerning the structure and

modus operandi of drug trafficking organizations was not rel-
evant to the Government's case against Vallgjo. Nor was it
needed to assist the jury's understanding of a complex crimi-
nal case. Agent Ajiokatestified to the different roles played
by various members of drug trafficking organizations, and
although he did not cast Vallgo in a particular role, the impli-
cation of histestimony wasthat Vallgo had knowledge of
how the entire organization operated, and thus knew he was
carrying the drugs. To admit this testimony on the issue of
knowledge, the only issue in the case, was unfairly prejudi-
cial, and an abuse of discretion under Rule 403.
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The improper use of testimony concerning the structure
of drug trafficking organizationsin this caseis akin to the
improper use of drug courier profiles. A drug courier profile
is"asomewhat informal compilation of characteristics
believed to be typical of persons unlawfully carrying narcot-
ics." United Statesv. L ui, 941 F.2d 844, 847 (9th Cir. 1991)
(quoting Reid v. Georgia, 448 U.S. 438, 440, (1979) (per
curiam) (quotation marks omitted)). The profiles are based on
what investigating officers consider to be the most common
characteristics of drug couriers -- the characteristics they
look for during investigations. See id. Such testimony is gen-
eraly used to link the behavior of the defendant to the behav-
ior common in the courier profile. Because" “[e]very
defendant has aright to be tried based on the evidence against




him or her, not on the techniques utilized by law enforcement
officialsin investigating criminal activity," " we have not
allowed such profiles to be introduced as "substantive evi-
dence of a defendant'sinnocence or guilt." Id. (quoting
United States v. Beltran-Rios, 878 F.2d 1208, 1210 (9th Cir.
1989)); see Cordoba, 104 F.3d at 230 (finding that the expert
testimony involving drug trafficking was permissible because
"[n]one of the expert testimony in this case was admitted to
demonstrate that Cordoba was guilty because he fit the char-
acteristics of acertain drug courier profile"). Furthermore,
"[d]rug courier profiles are inherently prejudicial because of
the potential they have for including innocent citizens as pro-
filed drug couriers." United States v. Beltran-Rios, 878 F.2d
at 1210 (ateration in original) (citation omitted).

Although the Government claimsit was not trying to

show Vallgo was akey player in adrug cartel, it portrayed
him as amember of an enormous international drug traffick-
ing organization and implied that he knew of the drugsin his
car because of hisrolein that organization. This expert testi-
mony connected seemingly innocent conduct to avast drug
empire, and through this connection, it unfairly attributed
knowledge -- the sole issue in the case -- to Vallgo, asingle
individual, who was not alleged to be associated with a drug

5096
trafficking organization in even the most minor way. Asa
result, the introduction of this evidence created the same prej-
udice that has made drug courier profilesinadmissible. And,
because the evidence was not relevant to Vallgjo's particul ar
case, it lacked any probative value.

Therefore, the district court abused its discretion when

it allowed Agent Ajioka's testimony.3 Criminal prosecutions
cannot be blueprinted, but must be tailored to the charges and
facts of each casein consideration of the individua rights of
each defendant. Because the expert testimony regarding drug
trafficking organizations improperly and unfairly imputed
specific knowledge to Vallgo and knowledge was the central
guestion before the jury, we cannot say this error was harm-
less.

2. Agent Garcia

Vallgo also argues that the district court abused its discre-
tion by allowing the Government to introduce the expert testi-



mony of Agent Garcia concerning compensation rates for

drug couriers. The Government offered this testimony to pro-
vide an aternative explanation for Vallgo's possession of a
business card describing a white, two-door, 1989 or 1990
Honda Accord with rims and excellent tires accompanied by
the dollar value of $700-800. Vallgjo testified that the card
contained the description and price of acar he planned to pur-
chase. The Government argued that the card described the
white Honda driven by Vallgo and indicated the fee he would
be paid for importing drugs in that car.

Agent Garciatestified:

3 This case does not involve the Government's use of "unknowing couri-
er' testimony, in which alaw enforcement official testifies that certain
drug traffickers do not entrust large quantities of drugs to unknowing
transporters. Therefore, we do not address the admissibility of such testi-
mony.
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If the load driver isjust going to drive the car, cross
the car, from, let's say, Mexicali to Calexico, and
they're new members of the smuggling organization,
they generally are paid anywhere between five and
nine hundred dollars. If the load driver has been with
the organization for some time, and hisonly roleis
to crossthe car, again, into the U.S,, they generally
pay him anywhere from five to fifteen hundred dol-
lars. If they're going beyond crossing the vehicle
from Mexicali to Calexico, and transporting that
vehicle, let's say final destination to Los Angeles,
they're generally paid anywhere from fifteen to
twenty-five hundred dollars.

The district court did not abuse its discretion when it deter-
mined that Agent Garciawas a qualified expert witness. He
had been a Customs Specia Agent for ten years and had con-
ducted over three to four hundred interviews with narcotics
traffickers. He had interviewed at |east one hundred and fifty
individuals caught transporting drugs across the border and
had asked them how much they were paid. He had worked
undercover at least twenty-five to thirty times, and in that
capacity, had learned what people were paid to drive mari-
juana across the border in the Imperia County area where
Vallgo was stopped. Agent Garcia had also discussed this
issue with confidential informants paid to work for the United



States Customs Service. Thus, Agent Garcia had significant
experience dealing with marijuana drug couriers crossing into
the United States.

The district court, however, did abuse its discretion

under Rule 403 by allowing Agent Garciato testify regarding
the fee paid to couriers within drug trafficking organizations.
Although Agent Garcia's testimony as to payment rates for
load carriers was, in and of itself, proper rebuttal testimony
given Vallgo's testimony regarding the significance of the
writing on the business card, the testimony as awhole was
inadmissible for the same reasons as that of Agent Ajioka.
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This is because the payment amounts he testified to were
again within the context of alarge drug trafficking organiza-
tion. In Agent Garcia's words:

new members of the smuggling organization . . .
generally are paid anywhere between five and nine
hundred dollars. If the load driver has been with the
organization for sometime. . . They generally pay
him anywhere from five to fifteen hundred dollars.

Thistestimony, like Agent Ajioka’s, improperly linked
Vallgo to avast drug trafficking organization, unfairly imput-
ing the organization's knowledge of the drug in the carsto
Vallgo. Because Agent Garcias otherwise proper testimony
asto the fees paid to drug couriers was inextricably inter-
twined with improper testimony as to drug trafficking organi-
zations, the trial court abused its discretion by admitting it.

B. Expert Testimony of the School Psychologist

Vallgo argues that the district court abused its discretion
when it excluded the expert testimony of his high school's
psychologist and director of special education at trial.4 The
expert was prepared to testify about Vallgo's long-standing,
severe language disorder, documented by more than ten years
of school and specia education records, and the difficulties he
experienced understanding and expressing English. The testi-
mony was offered to explain the discrepancies between Valle-
jo's and the Agents recollection of the communications

which occurred during the interrogation.

4 Vallgo did not offer this testimony in support of his motion to sup-



press statements he made during hisinitial interrogation, and thus this evi-
dence was not before the district court when it held that Vallgjo knowingly
and intelligently waive his Miranda rights. See supra Part 11. We decline
to speculate on how this testimony may have affected the outcome of that
motion.
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The district court never clearly articulated why it excluded
this evidence. First, the court appeared to misconstrue the
import of the proposed testimony, stating, "1'm not going to
permit a psychologist to say he would have been more com-
fortable [speaking] in Spanish.” When Vallgo clarified that
the proposed testimony was offered to explain how high
school children like Vallgo cope with communication prob-
lems -- especially in "pressure” situations like interrogations
-- the court was not swayed, ruling that the testimony was
"totally irrelevant and remote." The court indicated that if
Vallgjo had trouble perceiving specific questions and answers,
he might rule otherwise. Without specific examples, however,
the court failed to see why answering interrogation questions
was so complex or difficult that it required an expert's expla-
nation. The court reasoned that determining what was actually
said during the interrogation and the reasons for any discrep-
ancies were matters that the jury could and should decide for
itself. It was also reluctant to allow testimony from an expert
who had never personally examined Vallgo.5 Vallgo asserts
that the proffered testimony was admissible under Rules 702
and 703 of the Federal Rules of Evidence, and was not ren-
dered inadmissible by application of Rule 403. We agree.

1. Rule 702

The proposed expert testimony was admissible under
Rule 702. It provides:

5 The court said:

If you had an examining doctor who could give amedical opin-
ion, psychologica opinion, because of his examination of the
Defendant, his IQ scores, and histesting that he's done with him
-- and I've permitted those people to testify.

This guy -- this person hasn't done any of these things and I'm
not going to permit him to start rambling off into the "toolies’
about things that he doesn't know specifically apply to this
Defendant or not. So the answer is no.
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[i]f scientific, technical, or other specialized know!-
edge will assist the trier of fact to understand the evi-
dence or to determine afact in issue, awitness
qualified as an expert by knowledge, skill, experi-
ence, training, or education, may testify thereto in
the form of an opinion or otherwise.

Expert testimony must be both relevant and reliable. Daubert
v. Merrell Dow Pharms., Inc., 509 U.S. 579, 597 (1993). To
be admissible, expert testimony must (1) address an issue
beyond the common knowledge of the average layman, (2) be
presented by a witness having sufficient expertise, and (3)
assert areasonable opinion given the state of the pertinent art
or scientific knowledge. United Statesv. Morales, 108 F.3d
1031, 1038 (9th Cir. 1997). The district court is accorded
broad |atitude in determining the reliability of expert testi-
mony. Kumho Tire Co. v. Carmichael, 526 U.S. 137, 142
(1999).

The proposed testimony of the school psychologist

addressed an issue beyond the common knowledge of the
average layperson: the special problems that former special
education students have when attempting to communicate in
English in high pressure situations. His testimony would have
explained how two people, like Vallgo and Agent Pina, could
have very different perceptions of what occurred during the
interrogation, yet could both be correct from a communica
tions standpoint. The expert would have described Vallgo's
communication difficultiesto help the jury understand how he
struggled to comprehend and communicate during the interro-
gation and why he appeared to struggle while testifying at
trial.

There was no dispute that the witness had sufficient exper-
tise, based on his degree in psychology and his current job as
the High School's director of special education. The expert
witness's opinion was reliable. In preparation for trial, as cus-
todian of the school records, he extensively reviewed ten
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years of school documentation regarding Vallgo's language
skills and his progressin special education classes. Although
the district court, in its haste to find "closure,” prevented
defense counsel from fully explaining what the records con-
tained, we can discern some of the records contents from



what defense counsel was permitted to argue. Apparently the
records would have shown that Vallgjo had been in specia
education classes since kindergarten, but that he had been
taken out of those classesin the past couple years. The

records would a so have shown that Vallgjo was in the lowest,
i.e. thefirst, second, or third, percentilesin many verbal cate-
gories.

The First Circuit found similar testimony to be both rele-
vant and reliable in United States v. Shay, 57 F.3d 126 (1st
Cir 1995). Defending against charges of conspiracy and aid-
ing and abetting an attempt to blow up his father's car, Shay
sought to introduce expert testimony explaining that hisincul-
patory statements resulted from amental disorder called
"pseudologica fantastica," a condition which causes people to
createintricate liesin order to place themselvesin the center
of attention. See Shay, 57 F.3d at 129-130. Although the dis-
trict court excluded the testimony on the grounds that the jury
could easily determine the reliability of Shay's statements by
listening to the testimony of other trial witnesses, the First
Circuit reversed, holding that the jury was unqualified to
determine whether the false statements were made because
the defendant suffered from amental disorder. Seeid. at 133.
Specifically, the expert testimony was needed to explain why
the defendant would make "false statements even though they
were inconsistent with his apparent self-interest " when
"[c]ommon understanding conforms to the notion that a per-
son ordinarily does not make untruthful inculpatory state-
ments." Id.

We have a so admitted expert testimony to explain incon-
sistenciesin an individual's testimony. In United States v.
Bighead, 128 F.3d 1329 (9th Cir. 1997), we held that expert
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testimony regarding the characteristics of "delayed disclo-
sure" and "script memory," commonly found in victims of
child abuse, would assist the trier of fact in determining
whether the victim was abused as a child and would not
infringe on the jury'srole of determining witness credibility.
Id at 1330-31. We emphasized that "the jury was free to deter-
mine whether the victim delayed disclosure or smply fabri-
cated the incidents.” 1d. at 1331.

Here, the expert testimony was intended to explain
why Agent Pinaremembered Vallgo saying that hisfriend,



Francisco, decided not to drive Bebo's car because he sus-
pected it contained drugs, while Vallgo claimed he never said
such athing. We agree with the First Circuit's reasoning in
Shay, and conclude that the expert testimony was necessary

to assist the jury in determining whether the inconsistencies
resulted from Vallgo's recognized language difficulties. As
we stated in Bighead, alowing the expert testimony would
not displace the role of the jury because, after hearing the
expert testimony, the jury was free to decide that the reason
for the discrepancy was Vallgo's lack of credibility -- not his
communications disorder. We therefore hold that the expert
testimony was admissible under Rule 702.

2. Rule 703

In addition to meeting the requirements of Rule 702, the
basis for the expert opinion must be acceptable under Rule
703 of the Federal Rules of Evidence. It provides:

[t]he facts or datain the particular case upon which
an expert bases an opinion or inference may be those
perceived by or made known to the expert at or
before the hearing. If of atype reasonably relied
upon by expertsin the particular field in forming
opinions or inferences upon the subject, the facts or
data need not be admissible in evidence.
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One of the reasons the district court excluded the expert
testimony of the school psychologist was hisfailure to per-
sonally examine Valgo. However, the district court did not
rely upon, nor does the government cite, any cases which
require a psychologica or medical expert's testimony to be
based on a personal physical examination. In fact, the
Supreme Court has explicitly held to the contrary. In Daubert
the Court stated that "an expert is permitted wide latitude to
offer opinions, including those that are not based on firsthand
knowledge or observation." Daubert, 509 U.S. at 592.

Following the Court's lead, we have allowed expert testi-
mony regarding the memory difficulties experienced by child
abuse victims even when the expert "did not testify about the
facts of this case, or about the particular victim, whom she
had never examined.” Bighead, 128 F.3d at 1330. The
expert's testimony was admissible because it "consisted of her
observations of typical characteristics drawn from many years



experience interviewing many, many persons, interviewed
because they were purported victims of child abuse. " 1d.

In this case, the Government could have cross-

examined the school psychologist regarding hisfailure to
physicaly examine Vallgo, afact which goes to the weight

-- not the admissibility -- of the evidence. Vallgo's expert
had reviewed ten years of educational and psychologica doc-
uments concerning Vallgo prepared by school personnel, who
taught and worked with Vallg o throughout his educational
career and who had the opportunity to form objective and
independent assessments of his specia needs. These records,
coupled with hisin-court observations and his background in
the field of psychology, provide a sufficient basis for expert
testimony. We therefore hold that the expert testimony was
admissible under rule 703.

3. Rule 403

Even when expert testimony is otherwise admissible, the
district court may exclude it under Rule 403. The only issue
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before the jury was whether Vallgjo knew that there were
drugs in the car when he attempted to drive through the
Calexico border. The Government's case relied heavily on the
discrepancies between Vallgo's testimony and Agent Pina's
testimony. The proposed expert testimony would have
explained why these discrepancies may have occurred, and
would have served to rehabilitate Vallgjo on the key issue of
knowledge.

The Government argues that the discrepancies did not need

to be explained because Vallgo was ssmply lying. According
to the Government, Vallgo could not have had difficulty
communicating during the interrogation because the concepts
were not complicated. The Government points out that Val-
lgio did not testify at tria that he was confused by the interro-
gation, nor did he specifically refer to a problematic statement
or exchange.

The Government's arguments challenge the weight to be
accorded of the expert's opinion rather than its admissibility.
The Government does not argue that the testimony would
have confused or mided the jury, nor doesit argue any spe-
cific prejudice that may have resulted from the testimony.



Although the Government implies that because the jury would
not believe the expert, the testimony would be a waste of
time, the credibility of the witnessis a question precisely
within the province of the jury. See Mannino v. Int'l Mfg Co.,
650 F.2d 846, 853 (6th Cir. 1981).

Because the Government does not advance any theory

of pregjudice that might outweigh the highly probative nature
of the proffered expert testimony, we conclude that the district
court abused its discretion by excluding it. As the testimony
regarding Vallgo's ability to understand and communicate in
English directly addressed the issue of Vallgo's knowledge,
we hold the error was not harmless.6

6 We therefore do not reach the question of whether Vallgjo's Sixth
Amendment right to present his own defense was violated. See, e.g., Shay,
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C. Evidence of Third-Party Culpability

Vallgo argues that the district court abused its discretion

by excluding evidence that Jose Jaramillo, the former owner
of the car Vallgjo was driving, had previously been convicted
of bringing the same amount of the same drugs into the coun-
try at the same port of entry using the same method of con-
cealment in a different car.

The admissibility of this evidence wasfirst raised during a
motions in limine hearing when the Government sought an
order preventing Valgo from mentioning Jaramillo during
opening statements. Vallgo explained that Jaramillo had pur-
chased the car Valego was driving on January 22nd, been
arrested in another vehicle on January 28th for importation of
marijuana, and, on February 21st, an unknown person had
executed arelease of liability to transfer the car out of
Jaramillo's name. Vallgjo was stopped at the border on March
4th. He argued that there was "a clear inference " that
Jaramillo had gotten this car ready to go and then sold it after
his arrest, fearing that he would be caught importing drugs a
second time. Becauseg, at the time of the hearing, neither Val-
lg o nor the Government had compl ete information about
what evidence would be used, the court postponed any deci-
sions until after submission of written briefs.

The evidence was next brought up in amation in limine on
the first day of trial before the jury was seated. Although the



Government did not object to naming Jaramillo as the car's
owner, it did object to the introduction of Jaramillo's previous
arrest for narcotics importation and his subsequent deporta-
tion on relevance grounds. The district court agreed with the
Government and concluded that, without evidence of a con-

57 F.3d at 131 n.3 (holding that the Sixth Amendment"offers Shay Jr. no
greater protection than the rules of evidence" and therefore not reaching
the congtitutional question).
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nection between Jaramillo and Vallgo, "the fact that he's
driving a car registered to somebody else could be susceptible
to al kinds of inferences." Assuming that the evidence was
too remote, the district court failed to ascribe importance to
Valgo'stheory of disconnection as opposed to connection,
nor did it alow Valgo to fully explain why the timing of the
transactions coupled with this disconnection was so critical to
his theory of defense.

Vallgo again attempted to introduce evidence of Jaramil-
lo's arrest during the recross-examination of Agent Pina,
when the Government dicited testimony from Agent Pina that
he had unsuccessfully tried to contact Jaramillo as the car's
registered owner. The government having "opened the door,"
Valgo argued that he should be allowed to inform the jury
that contact with Jaramillo was impossible because Jaramillo
had been arrested and deported for drug importation. For the
third time, Vallg o explained the significance of the timing of
Jaramillo's purchase of the car, his arrest for importing mari-
juana, the subsequent sale of the car, and Valgo's arrest.
Finally given the opportunity to fully discuss the details and
timing of Jaramillo's arrest, Vallg o explained that Jaramillo
was arrested at the same port of entry as Vallgo, and that
amost the same amount of drugs was hidden in ssmilar com-
partments of the car. He also explained that shortly after
Jaramillo's arrest arelease of liability was signed -- in some-
one else's handwriting -- relieving Jaramillo of the car'stitle.
Y et for the third time, the district court failed to see how the
proffered evidence connected to Vallgo and excluded it as
irredlevant. The court cited Rule 403 as an additional ground
for its exclusion, finding the evidence "more obfiscative [siC]
than anything else.”

We have held that "[flundamenta standards of rele-
vancy . . . require the admission of testimony which tendsto



prove that a person other than the defendant committed the
crimethat is charged." United States v. Croshy, 75 F.3d 1343,
1347 (9th Cir. 1996) (alteration and omission in original)
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(citation and quotation marks omitted). In Crosby, we held
that the district court improperly excluded evidence that sug-
gested the assault victim's husband -- not the defendant --
may have been responsible for her assault because such evi-
dence "supported an aternative theory of how the crime
might have been committed.” Id. at 1347. Here, the similarity
of circumstances surrounding Jaramillo's arrest provides an
aternative theory of how the drugs were secreted in Valgo's
car without his knowledge. Jaramillo was arrested one month
and four days before Vallgjo was arrested. Both were arrested
for importing amost the same quantity of marijuana, hidden
insimilar car compartments, at the same port of entry. Ordi-
narily evidence of another person’'s similar arrest may be too
remote, but here, the timing of the two arrests and the virtual
identity of their circumstances, when combined with the fact
of Jaramillo's prior ownership of the car Vallgjo was driving,”
infuse this evidence with unigue relevance to the central
defense theory -- that Vallegjo did not know of the drugsin
the car.

Even if the defense theory is purely speculative, asthe dis-
trict court characterized it, the evidence would be relevant. In
the past, our decisions have been guided by the words of Pro-
fessor Wigmore:

[1]f the evidence [that someone else committed the
crime] isin truth calculated to cause the jury to
doubt, the court should not attempt to decide for the
jury that this doubt is purely speculative and fantas-
tic but should afford the accused every opportunity
to create that doulbt.

Id. at 1349 (quoting 1A John Henry Wigmore, Evidence in
Trialsat Common Law 8 139 (Tillersrev. ed. 1983)) (alter-
ationsin original). Accordingly, it istherole of thejury to
consider the evidence and determine whether it presents "all
kinds of fantasy possibilities," as the district court concluded,
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or whether it presents legitimate alternative theories for how
the crime occurred.



The Government aso argues that the evidence was irrele-

vant because Vallgo could not establish alink between him-
self and Jaramillo. The Government, however, misapprehends
the reason Vallg o proffered this evidence: to show disconnec-
tion. By showing that he did not know Jaramillo and that he
did not know that Jaramillo had put drugsin the car, Vallgo
hoped to establish his own lack of knowledge. This evidence
was relevant.

Evidence of Jaramillo's previous arrest was also

highly probative. Again, we can draw paralelsto the Crosby
case. In both situations, there was little direct evidence of
what actually occurred. In Crosby, both the victim and the
defendant were intoxicated on the night in question and could
not recall exactly how the assault occurred. Seeid. at 1345.
In this case, no evidence was presented to suggest exactly
how the drugs ended up in the car Vallgjo was driving. In
Crosby, the defendant claimed he did not commit the crime,
but he was not permitted to provide an answer to the question
"the jurors would naturally ask themselves, "If the defendant
didn't [commit the crime], who did? " Id. a 1347. In this
case, Valgo clamed he did not know there were drugsin the
car, but he was not allowed to provide an answer for the
jurors question: "If defendant did not know there were drugs
in the car and did not place them there himself, who did?"

On the other hand, there seems to be little danger of

unfair prejudice here. The excluded evidence does not com-
plicate the case; it ssimply supports Vallgo's claim that he did
not know that there were drugs in the car. Because the gov-
ernment introduced evidence that Jaramillo was the car's reg-
istered owner, evidence of Jaramillo's previous arrest was
relevant, and the danger of unfair prejudice did not substan-
tially outweigh its probative value, the district court abused its
discretion by excluding the circumstances of Jaramillo's
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arrest and deportation. Given the lack of direct evidence sup-
porting Vallgo's conviction and the centrality of this evi-
denceto Vallgo's case, the error was not harmless.

V. Jury Ingtructions
The statutes under which Vallgjo was convicted, 21 U.S.C.

88 841(a), 952, and 960, require the Government to prove that
Valgo knew that there were drugsin his car when he entered



the United States.7 Vallgjo challenges the district court's erro-
neous instruction that to meet the requisite eement of
"knowledge," defendant need only have "suspected” mari-
juanawas in the car, and argues that the curative instruction
given by the court -- that the parties "stipulated” to the stan-
dard of "knowledge" -- only made matters worse. When
reviewing adistrict court's jury instructions, the standard of
review "turns on the nature of the error alleged. " United
States v. Knapp, 120 F.3d 928, 930 (Sth Cir. 1997), cert.
denied, 522 U.S. 968 (1997). We review jury instructions as
awhole to determine whether they are misleading or inade-
guate to guide the jury's deliberation. United Statesv. Frega,
179 F.3d 793, 807 n.16 (9th Cir. 1999), cert. denied, 120 S.Ct.
1247 (2000). Although we review de novo whether ajury
instruction misstates the elements of a statutory crime,_United
Statesv. Petrosian, 126 F.3d 1232, 1233 n. 1 (9th Cir. 1997),
cert. denied, 522 U.S. 1138 (1998); United Statesv. King 122
F.3d 808, 809 (9th Cir. 1997), where, as here, the instructions
"fairly and adequately covered the elements of the offense,”
we review the instruction's precise formulation for abuse of
discretion. Knapp, 120 F. 3d at 930.

721 U.S.C. 8 841(a) makesit unlawful for "any person knowingly or
intentionally" to possess with intent to manufacture, distribute, or dispense
acontrolled substance. 21 U.S.C. § 952 makes it unlawful "to import into
the customs territory of the United States . . . any controlled substance. . .
or any narcotic drug." 21 U.S.C. 8 960(a)(1) makesit unlawful to, "con-
trary to section 952 . . . of thistitle, knowingly or intentionally import[ ]

or export[ ] a controlled substance."
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Neither party disputes that knowledge of the drugsin the
car was the required scienter. During closing arguments, how-
ever, the Government told the jury "you might think, well
[Vallgo] either knew there were drugs in the car, or maybe
he should have known that there were drugs in the car." The
district court interrupted the Government's argument to cor-
rect the error, instructing the jury that "the precise test is that
he knew that there were drugs or he suspected that there were
drugs.”

At the next break, Vallgo objected to the court's instruc-

tion as a misstatement of the law. Although the Government
agreed that knowledge was required, the district court was not
satisfied that this was the correct mens rea. As a compromise,
the district court agreed to instruct the jury:



The parties have agreed that -- we're going to--

this case with respect to the knowledge of the Defen-
dant -- remember when | told you, when | corrected
Mr. Parmley, that you had to find that he either knew
or suspected there were drugs? They've stipulated
that the Government's proof shall be, and must be,
that the Defendant knew, and that if he suspected,
that's not enough. The Government and the defense
have stipulated to that -- proof.

S0, in this case, what you heard me say to Mr. Parm-
ley -- the Government is going to assume the bur-
den of proving to you beyond a reasonable doubt
that the Defendant knew. Never mind that he just
suspected. The burden of proof that the Government
-- isthat Defendant knew there were drugs. So, to
the extent that | said "knew or suspected,” | want
you to disregard the idea about he suspected.

Vallgjo objected to this "stipulation™ as an inaccurate state-
ment of the law.
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When giving the final jury instructions, the district court
reiterated this version of the required mental state:

The Government has stipulated that in this case it
must establish beyond a reasonable doubt that the
Defendant knew that there was marijuanain the car
he was driving, and that it is not enough for the Gov-
ernment to prove that the Defendant suspected that
there were drugs in the car. If the Government does
not prove that the Defendant knew that there were
drugsin the car, you must find the Defendant not

guilty.
Vallgo proposed the following curative instruction:

During the prosecutor's closing argument, | mis-
stated the law to you. In correcting the prosecutor's
statement of what the law is, | stated that the Gov-
ernment must establish that the Defendant knew or
suspected that there was marijuanain the car he was
driving. That isincorrect. It is not enough for the
Government to prove that the defendant suspected
that there were drugs in the car. Suspicion is not



knowledge. The Government must show that the
Defendant knew that there were drugsin the car. If
the Government does not prove that the Defendant
knew that there were drugsin the car, you must find
the Defendant not guilty.

The district court refused to give thisinstruction, believing its
own instruction to be correct.8

8 Although district court judges are not required to give model jury
instructions, the Ninth Circuit model instructions correctly state the law
under 21 U.S.C. 8§ 952 and 960, and were available for the court to give
or use as areference:

In order for the defendant to be found guilty of that charged, the
government must prove each of the following elements beyond
areasonable doubt:
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A district court abuses its discretion when it bases'its deci-
sion on an erroneous legal standard or on clearly erroneous
factual findings." FTC v. Affordable Media, L.L.C., 179 F.3d
1228, 1233 (9th Cir. 1999). Here, Vallgo proposed an
instruction that correctly reflected the law. The government
conceded that this proposed instruction should have been
given, but argues that because the correct el ements were sub-
sequently laid out for the jury, use of the word"stipul ated"
was not an abuse of discretion.

Although "[a] defendant has no right to have ajury

instructed precisely in the language he requests, " Charron v.
United States, 412 F.2d 657, 660 (9th Cir. 1969), in this case,
the district court's choice of language altered the legal stan-
dard of knowledge to be applied by the jury. It is by force of
law -- not by "[a] voluntary agreement between opposing
parties,” Black's Law Dictionary 1427 (1999) (defining "stip-
ulation"), that the government is required to prove the element
of knowledge beyond a reasonable doubt. Because the appli-
cable mens rea standard had been misstated twice before the

First, the defendant knowingly brought [marijuana] into the
United States; and

Second, the defendant knew that it was [marijuana] or some
other prohibited drug.



Ninth Circuit Manual of Model Jury Instructions Criminal 389 (2000).
The model instructions also provide the following definition for "know-
ingly," which the district court gave to the jury as court's instruction num-
ber 24.

An act isdone knowingly if the defendant is aware of the act and
does not [act] [fail to act] through ignorance, mistake, or acci-
dent. The government is not required to prove that the defendant
knew that [his] [her] acts or omissions were unlawful. Y ou may
consider evidence of the defendant's words, acts, or omissions,
along with al the other evidence, in deciding whether the defen-
dant acted knowingly."

Id. at 89.
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"stipulated” instruction was given and because knowledge of
the drugs was the only issue in dispute, it was al the more
imperative that the court clearly instruct the jury as to the cor-
rect law governing their deliberations on this point.

Furthermore, notwithstanding the error recited by the

judge regarding mere suspicion, the jury could infer from the
"dtipulated” instruction that the proof of knowledge in this
case was so unusualy strong that the Government was willing
to agree to the burden of proving an even higher standard of
mens rea than ordinarily required. The court's later statement
that "if the Government does not prove that Defendant knew
that there were drugsin the car, you must find the Defendant
not guilty,” does not change the inference to be drawn from
the "stipulated" instruction. Because suspicion is a degree of
knowledge, the jury could have easily believed that suspicion
was the requisite amount of knowledge under the judge's
instruction. Even the standard instruction, given here, that the
jury should "not read into these instructions or into anything
the court may have said or done any suggestion as to what
verdict you should return,” did not serve to correct the error
because the lesser mens rea standard was given as part of the
jury instructions, and the court had told the jury"you must
follow al of [my instructions] and not single out some and
ignore others."

The Government does not argue that this error was

harmless and thus waives that argument. We would neverthe-
less conclude that given the circumstances of this case, the
instructional error asto the key element of knowledge was not



harmless, and requires reversal.9

9 Because the district court's erroneous decisions to (i) alow expert tes-
timony of drug trafficking organizations, (ii) exclude the expert testimony
of Vallgo's school psychologist, (iii) exclude evidence of third-party cul-
pability, and (iv) instruct the jury that knowledge was the stipulated men-
tal state each provide independent grounds for reversal, we do not reach
Vallgo's claim of cumulative error.
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V. Conclusion

For the foregoing reasons, the decision of the district court
isREVERSED and REMANDED for anew trial.
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