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Thomas S. Dougherty, Assistant United States Attorney, Las
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Jason F. Carr, Assistant Federal Public Defender, Las Vegas,
Nevada, for the defendant-appellant. 

ORDER

This court’s opinion, filed March 22, 2004, is amended as
follows: 

The two paragraphs on slip op. 3523 that read: 

6311UNITED STATES v. SARBIA



 Furthermore, we have previously held that in
interpreting the Sentencing Guidelines, we are not
bound by the common law. See United States v.
Becker, 919 F.2d 568, 572 (9th Cir. 1990) (rejecting
the defendant’s contention that because California’s
definition of burglary diverged from the common-
law definition of burglary, his California state con-
viction for first-degree burglary was not a “crime of
violence” for purposes of section 4B1.2). Rather,
“[w]hen interpreting the Sentencing Guidelines . . .
terms are to be given their plain meaning.” United
States v. Charlesworth, 217 F.3d 1155, 1159 (9th
Cir. 2000). 

 In United States v. Jackson, we held that
attempted first-degree burglary under California law
is a “crime of violence” for purposes of section
4B1.2. 986 F.2d at 314. California law defines
attempt as follows: “An attempt to commit a crime
consists of two elements: a specific intent to commit
the crime, and a direct but ineffectual act done
toward its commission.” Cal. Penal Code § 21a. This
definition closely parallels Nevada’s formulation of
the rule. This similarity is not surprising given that
Nevada courts often look to California law in inter-
preting their own statutes. E.g., United States Fid. &
Guar. Co. v. Peterson, 540 P.2d 1070, 1071 (Nev.
1975) (looking to California law in determining that
an implied covenant of good faith and fair dealing
exists in insurance dealings); Ex parte Skaug, 164
P.2d 743, 750 (Nev. 1945) (relying on California law
in interpreting its first-degree murder statute). We
are persuaded that the use of “attempt” in the com-
mentary to section 4B1.2 encompasses Mr. Sarbia’s
1994 Nevada state conviction for attempting to dis-
charge a firearm at an occupied structure. 

are deleted. 
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The following two paragraphs shall be inserted on slip op.
3523 and substituted for the deleted text. 

 It is true that Nevada has formulated the elements
of attempt using slightly different language from that
of the common law. Nevada requires proof that the
defendant has performed “some act” rather than a
“substantive step” towards the commission of the
crime. Moffett, 618 P.2d at 1224. The Nevada
Supreme Court has held that a conviction for attempt
will be affirmed if the evidence shows that the
defendant has performed a “slight act,” so long as his
or her intent to commit the crime is clear. Van Bell,
775 P.2d at 1275. However, after reviewing numer-
ous Nevada Supreme Court opinions on the subject,
we are persuaded that the terms “some act” or “slight
act,” as used in the Nevada caselaw, have the same
operational meaning as “substantial step,” as used in
the traditional common-law definition of attempt.
Compare especially Johnson v. Sheriff, Clark
County, 532 P.2d 1037 (Nev. 1975) (reversing con-
viction for attempted murder where defendant had
several meetings with a hired assassin and made a
plan for the murder and disposal of the body), with
Stephens v. Sheriff, Clark County, 565 P.2d 1007
(Nev. 1977) (affirming conviction for attempted
murder where, in addition to making a plan with a
hired assassin, defendant executed the first part of
the plan by bringing the intended victim to the place
where he was to be killed). 

 In short, Nevada’s definition of attempt is coex-
tensive with the federal definition. We are persuaded
that the use of “attempt” in the commentary to sec-
tion 4B1.2 encompasses Mr. Sarbia’s 1994 Nevada
state conviction for attempting to discharge a firearm
at an occupied structure. 
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With these amendments, the panel has voted to deny the
petition for rehearing. Judge W. Fletcher has voted to deny
the petition for rehearing en banc. Judges Hug and Alarcón so
recommend. 

The full court has been advised of the petition for rehearing
en banc. No judge has requested a vote on whether to rehear
the matter en banc. Fed. R. App. P. 35. 

The petition for rehearing and the petition for rehearing en
banc are DENIED. 

OPINION

ALARCÓN, Circuit Judge:

Maquel Sarbia appeals from the sixty-three-month sentence
imposed in this matter following his conviction for possession
of a firearm by a felon in violation of 18 U.S.C. § 922(g)(1).
The district court adjusted Mr. Sarbia’s sentence upward pur-
suant to section 2K2.1(a)(4)(A) of the United States Sentenc-
ing Guidelines Manual (“USSG”). Mr. Sarbia claims that the
district court erred in determining that his prior 1994 Nevada
state court conviction of attempting to discharge a firearm at
an occupied structure was a “crime of violence” as defined by
section 4B1.2 of the USSG. We affirm because the Sentenc-
ing Guidelines and our prior precedent treat attempted com-
mission and commission of an offense the same.

I

On April 13, 1994, Maquel Sarbia pled guilty in Nevada
state court to a felony count of “Attempt[ed] Illegal Discharge
of a Firearm with the Intent to Promote, Further or Assist a
Criminal Gang” in violation of Nevada Revised Statutes
§§ 202.285, 193.168, 193.169, 193.330. 
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On October 9, 2002, federal prosecutors filed an indictment
in the United States District Court for the District of Nevada
against Mr. Sarbia alleging that he was a felon in possession
of a firearm in violation of 18 U.S.C. § 922(g)(1).1 Mr. Sarbia
went to trial on this charge on February 5, 2003. A jury found
Mr. Sarbia guilty as charged. 

At Mr. Sarbia’s sentencing hearing the district court
enhanced Mr. Sarbia’s base offensive level from fourteen to
twenty pursuant to section 2K2.1(a)(4)(A).2 The district court
determined that Mr. Sarbia’s 1994 state court conviction for
attempted discharge of a firearm fits within the definition of
“crime of violence” in section 4B1.2. Section 4B1.2 defines
“crime of violence” for purposes of section 2K2.1. The dis-
trict court based its decision to enhance Mr. Sarbia’s sentence
on the commentary to section 4B1.2 and United States v.
Riley, 183 F.3d 1155 (9th Cir. 1999). During the sentencing
hearing, the district court quoted from the following language
in Riley: 

[T]he Commentary to section 4B1.2, which we must
consider, provides that the term crime of violence
“include(s) the offense of aiding, abetting, conspir-
ing, and attempting to commit such offenses.” More-
over, we have generally found attempts to commit

1Section 922(g)(1) states in pertinent part: 

It shall be unlawful for any person— 

(1) who has been convicted in any court of, a crime punish-
able by imprisonment for a term exceeding one year; 

to . . . possess in or affecting commerce, any firearm or ammuni-
tion; or to receive any firearm or ammunition which has been
shipped or transported in interstate or foreign commerce. 

2Section 2K2.1(a)(4) sets the base offense level score with regard to a
conviction for unlawful possession of a firearm at: “20, if— (A) the defen-
dant committed any part of the instant offense subsequent to sustaining
one felony conviction of either a crime of violence or a controlled sub-
stance offense.” 
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crimes of violence, enumerated or not, to be them-
selves crimes of violence. 

183 F.3d at 1160 (quoting U.S. Sentencing Guidelines Man-
ual § 4B1.2, cmt. n.1) (alteration in original). 

The district court sentenced Mr. Sarbia to sixty-three-
months imprisonment based on a total offensive level of
twenty and a criminal history category of IV. We have juris-
diction over this timely appeal pursuant to 18 U.S.C.
§ 3742(a)(2) and 28 U.S.C. § 1291. 

II

Mr. Sarbia contends that the district court erred in deter-
mining that his prior 1994 state court conviction for attempted
discharge of a firearm was a “crime of violence,” as that term
is used in section 4B1.2. We review de novo a district court’s
interpretation of the Sentencing Guidelines. United States v.
Jones, 231 F.3d 508, 519 (9th Cir. 2000); United States v.
Garcia, 135 F.3d 667, 669 (9th Cir. 1998). The district court’s
application of the Sentencing Guidelines to the facts of a case
is reviewed for abuse of discretion. Garcia, 135 F.3d at 669.

[1] The commentary to section 2K2.1 states that for pur-
poses of that section, “ ‘[c]rime of violence’ has the meaning
given that term in § 4B1.2(a) and Application Note 1 of the
Commentary to § 4B1.2.” U.S. Sentencing Guidelines Manual
§ 2K2.1, cmt. n.5. Section 4B1.2 defines a “crime of vio-
lence” as 

[a]ny offense under federal or state law, punishable
by imprisonment for a term exceeding one year, that
— 

(1) has as an element the use, attempted
use, or threatened use of physical force
against the person of another, or 
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(2) is burglary of a dwelling, arson, or
extortion, involves use of explosives, or
otherwise involves conduct that presents a
serious potential risk of physical injury to
another.  

U.S. Sentencing Guidelines Manual § 4B1.2(a) (emphasis
added). 

[2] To determine whether a conviction is a crime of vio-
lence, the court considers whether “the conduct set forth (i.e.,
expressly charged) in the count of which the defendant was
convicted . . . by its nature, presented a serious potential risk
of physical injury to another.” U.S. Sentencing Guidelines
Manual § 4B1.2, cmt. n.1. Under our precedents, we must
apply a categorical approach to this question. That is, “we
first ‘generally look to the statutory definition of the crime,
rather than to the defendant’s specific conduct.’ ” United
States v. Sandoval-Venegas, 292 F.3d 1101, 1106 (9th Cir.
2002) (quoting United States v. Casarez-Bravo, 181 F.3d
1074, 1077 n.1 (9th Cir. 1999)). In applying the categorical
approach “we may also ‘examine documentation or judicially
noticeable facts that clearly establish that the conviction is a
predicate conviction for enhancement purposes.’ ” Id. at 1106
(quoting Casarez-Bravo, 181 F.3d at 1077). 

[3] We have previously held that discharging a firearm at
an inhabited building qualifies as a crime of violence under
section 4B1.2. In United States v. Weinert, 1 F.3d 889 (9th
Cir. 1993) (per curiam), we held that a prior California state
conviction for shooting at an inhabited building qualified as
a “crime of violence” for purposes of the Sentencing Guide-
lines because it “present[ed] a risk to neighboring residents,
bystanders and law enforcement authorities who may
respond.” Id. at 891. Further, in United States v. Terry-
Crespo, 356 F.3d 1170 (9th Cir. 2004), we held that a prior
felony state court conviction for “[s]hooting a firearm in the
direction of a building,” in an urban area, whether occupied
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or not, constituted a “crime of violence” as defined in section
4B1.2. Id. at 1178. 

Mr. Sarbia concedes that the crime of “illegal discharge of
a firearm” qualifies as a crime of violence under section
4B1.2. Mr. Sarbia asserts, however, that “[t]he attempt aspect
of the conviction negates the risk of potential injury.” Brief
for Appellant at 10. 

[4] Attempt crimes are included within the definition of
“crime of violence” under section 4B1.2. The commentary to
section 4B1.2 states, “For purposes of this guideline . . .
‘[c]rime of violence’ . . . include[s] the offenses of aiding and
abetting, conspiring, and attempting to commit such
offenses.” U.S. Sentencing Guidelines Manual § 4B1.2, cmt.
n.1 (emphasis added). “[C]ommentary in the Guidelines Man-
ual that interprets or explains a guideline is authorative unless
it violates the Constitution or a federal statute, or is inconsis-
tent with, or a plainly erroneous reading of, that guideline.”
Stinson v. United States, 508 U.S. 36, 38 (1993); see also
United States v. Hernandez-Sandoval, 211 F.3d 1115, 1117
n.3 (9th Cir. 2000) (“[A]pplication notes are binding on the
courts in their construction of the Sentencing Guidelines.”).
Sarbia does not contend that the commentary to section 4B1.2
violates the Constitution or federal law, or that it is inconsis-
tent with section 4B1.2. Accordingly, it is authoritative. 

In United States v. Jackson, 986 F.2d 312 (9th Cir. 1993)
(per curiam), we held that a prior conviction for attempted
burglary qualified as a “crime of violence” under section
4B1.2. Id. at 314. We concluded in Jackson that the appel-
lant’s argument that the career offender enhancement did not
apply to his prior conviction for attempted first-degree bur-
glary “was foreclosed by the language of section 4B1.2, com-
ment. (n.1), which provides that the term ‘crime of violence’
‘include(s) the offenses of aiding and abetting, conspiring,
and attempting to commit such offenses.’ ” Id. (alteration in
original) (quoting U.S. Sentencing Guidelines Manual

6318 UNITED STATES v. SARBIA



§ 4B1.2, cmt. n.1). In United States v. Riley, we held that a
conviction for an attempt to commit simple rape was a “crime
of violence.” 183 F.3d at 1160-61. In addressing the question
of whether the distinction between the commission and the
attempted commission of an offense had any impact on the
question of whether section 4B1.2 applied, we reasoned that
the fact that the defendant had been convicted of attempted
simple rape rather than simple rape “is of no import” under
the commentary to section 4B1.2. Id. at 1160;3 see also
United States v. Morrison, 972 F.2d 269, 270-71 (9th Cir.
1992) (per curiam) (holding that a defendant’s prior convic-
tion for aiding and abetting in the malicious destruction of a
truck was a “crime of violence” based upon the commentary
to section 4B1.2). 

[5] Other circuits have held similarly. E.g., United States v.
Williams, 350 F.3d 128, 129 (D.C. Cir. 2003) (“[A]ttempts to
commit a crime of violence are also such crimes.”); United
States v. Claiborne, 132 F.3d 253, 256 (5th Cir. 1998) (“For
purposes of the Guidelines’ career offender provisions, the
defendant’s conviction for an attempted crime is treated as
though he completed the act.”); United States v. Carpenter, 11
F.3d 788, 791 (8th Cir. 1993) (“We hold that under the Guide-
lines an attempt is the same as the commission of the substan-
tive offense.”). 

3Mr. Sarbia contends that Riley’s discussion of attempt crimes is dicta
because the defendant in Riley never raised that issue and the comments
made by the court regarding attempt crimes did not go to the heart of the
case. Dictum is “a statement ‘made during the course of delivering a judi-
cial opinion, but one that is unnecessary to the decision in the case and
therefore not precedential.’ ” Best Life Assur. Co. v. Comm’r of Internal
Revenue, 281 F.3d 828, 834 (9th Cir. 2002) (quoting Black’s Law Dictio-
nary 1100 (7th ed. 1999)). Contrary to Mr. Sarbia’s contention, Riley’s
discussion of an attempt to commit a crime and the commission of an
offense was necessary to the court’s disposition of the case. In Riley, the
defendant’s state court conviction was for attempted simple rape, not sim-
ple rape. 
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Mr. Sarbia argues that Riley is inconsistent with prior Ninth
Circuit precedent, namely United States v. Weekley, 24 F.3d
1125 (9th Cir. 1994), and United States v. Sparks, 87 F.3d 276
(9th Cir. 1996). In Weekley and Sparks, we held that a prior
conviction for an attempted burglary and a prior conviction
for an attempted home invasion were not “violent felonies”
under 18 U.S.C. § 924(e). Section 924(e) defines “violent fel-
ony” as an offense that “involves . . . conduct that presents a
serious potential risk of physical injury to another.” 18 U.S.C.
§ 924(e)(2)(B)(ii). We concluded in both Weekley and Sparks,
that the attempted crimes could not be counted as predicate
offenses since the attempt aspect of their conviction elimi-
nated the element of risk involved in the actual commission
of their offenses. Weekley, 24 F.3d at 1127; Sparks, 87 F.3d
at 279-80. 

Our decisions in Weekley and Sparks are inapplicable here.
The commentary to section 4B1.4, which corresponds to
§ 924(e), states, that “it is to be noted that the definition[ ] of
‘violent felony’ . . . in 18 U.S.C. § 924(e)(2) [is] not identical
to the definition[ ] of ‘crime of violence’ . . . used in
§ 4B1.1.” U.S. Sentencing Guidelines Manual § 4B1.4, cmt.
n.1. In fact, we noted in Riley that Weekley does not apply to
analysis of section 4B1.2 since it involved a different sentenc-
ing provision, § 924(e), and the definition of “violent felony”
as used in § 924(e) is different from section 4B1.2’s definition
of “crime of violence.” Riley, 183 F.3d at 1161 n.16. 

Mr. Sarbia further contends that even if section 4B1.2’s
definition of “crime of violence” includes attempt crimes, his
1994 Nevada conviction for attempted illegal discharge of a
firearm should be treated differently since Nevada attempt
law departs substantially from the concept of attempt at com-
mon law. Brief for Appellant at 15. At oral argument, Mr.
Sarbia’s counsel stated that under Nevada law an individual
could be convicted of attempting to discharge a firearm into
an occupied structure for merely possessing a firearm with the
intent to fire that weapon into a structure and committing a
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“slight act” in furtherance of that intent. Counsel also argued
that Nevada’s alleged “slight act” standard would be satisfied
“if you call up your friend and say, ‘Come get me I want to
shoot my gang-banger friend.’ ” 

[6] Nevada law requires proof of an act tending, but failing,
to commit a crime to prove an attempt to commit a crime.
Nevada defines attempt as “[a]n act done with the intent to
commit a crime, and tending but failing to accomplish it.”
Nev. Rev. Stat. § 193.330. The Nevada Supreme Court has
stated: “To prove an attempt to commit a crime, the prosecu-
tion must establish (1) the intent to commit the crime; (2) per-
formance of some act towards its commission; and (3) failure
to consummate its commission.” Moffett v. State, 618 P.2d
1223, 1224 (Nev. 1980) (per curiam). Mere preparation is
insufficient to sustain an attempt conviction—there must be
“ ‘direct movement towards the commission after the prepara-
tions are made.’ ” Id. (emphasis added) (quoting State v.
Lung, 28 P. 235, 236-37 (Nev. 1891)); see also Van Bell v.
State, 775 P.2d 1273, 1274 (Nev. 1989) (per curiam) (stating
that in order to prove an attempt crime, the prosecution had
to prove that the defendant “performed some act toward the
commission of the crime”). At common law an “attempt,”
was defined as “the specific intent to ‘engage in criminal con-
duct and . . . an overt act which is a substantial step towards
committing the crime.’ ” United States v. Gracidas-Ulibarry,
231 F.3d 1188, 1192 (9th Cir. 2000) (en banc) (quoting
United States v. Arbelaez, 812 F.2d 530, 534 (9th Cir. 1987)
(per curiam)). 

It is true that Nevada has formulated the elements of
attempt using slightly different language from that of the
common law. Nevada requires proof that the defendant has
performed “some act” rather than a “substantive step” towards
the commission of the crime. Moffett, 618 P.2d at 1224. The
Nevada Supreme Court has held that a conviction for attempt
will be affirmed if the evidence shows that the defendant has
performed a “slight act,” so long as his or her intent to com-
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mit the crime is clear. Van Bell, 775 P.2d at 1275. However,
after reviewing numerous Nevada Supreme Court opinions on
the subject, we are persuaded that the terms “some act” or
“slight act,” as used in the Nevada caselaw, have the same
operational meaning as “substantial step,” as used in the tradi-
tional common-law definition of attempt. Compare especially
Johnson v. Sheriff, Clark County, 532 P.2d 1037 (Nev. 1975)
(reversing conviction for attempted murder where defendant
had several meetings with a hired assassin and made a plan
for the murder and disposal of the body), with Stephens v.
Sheriff, Clark County, 565 P.2d 1007 (Nev. 1977) (affirming
conviction for attempted murder where, in addition to making
a plan with a hired assassin, defendant executed the first part
of the plan by bringing the intended victim to the place where
he was to be killed). 

[7] In short, Nevada’s definition of attempt is coextensive
with the federal definition. We are persuaded that the use of
“attempt” in the commentary to section 4B1.2 encompasses
Mr. Sarbia’s 1994 Nevada state conviction for attempting to
discharge a firearm at an occupied structure. 

III

Finally, Mr. Sarbia asserts that the commentary to section
4B1.2 is not authoritative because it is ambiguous. This argu-
ment is without merit. As discussed above, we have applied
the language of the commentary to section 4B1.2 to hold that
an attempt qualifies as a “crime of violence” under section
4B1.2. E.g., Riley, 183 F.3d at 1160, Jackson, 986 F.2d at
314, Morrison, 972 F.2d at 270-71. Further, there is nothing
ambiguous in the commentary’s statement that “crimes of vio-
lence” for purposes of section 4B1.2 “include . . . attempting
to commit such offenses.” U.S. Sentencing Guidelines Man-
ual § 4B1.2, cmt. n.1. 

[8] Accordingly, the district court properly determined that
Mr. Sarbia’s Nevada state court conviction for attempting to
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discharge a firearm into an occupied structure is a “crime of
violence” for purposes of section 4B1.2, and did not err in
adjusting Mr. Sarbia’s sentence upward under section
2K2.1(a)(4)(A). 

AFFIRMED.
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