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OPINION
FOGEL, District Judge:

Before the Court are an appeal and cross-appeal from a

fina judgment in an ERISA2 action in which three employee
benefit trust funds (collectively the "Trusts") and their Trust-
ees sued investment managers for breach of fiduciary duties
and related claims. Following a bench trial, the district court
found that the investment managers, Loomis Sayles & Com-
pany, LLP and Loomis Sayles & Company, Inc. (collectively
"Loomis"), had breached duties owed to the California Field
Ironworkers Health and Welfare Trust Fund ("Welfare
Trust") but had not breached duties owed to the California
Field Ironworkers Annuity Trust Fund ("Annuity Trust") or
the CdiforniaField Ironworkers Pension Trust Fund
("Pension Trugt"). The district court entered judgment in the
amount of $1,107,213 based upon itsfindingsin favor of the
Welfare Trust, but declined to award attorney's fees or costs
to either side.

We have jurisdiction and affirm the district court's findings
regarding liability and its decision not to award attorney's

2 Employee Retirement Income Security Act of 1974, 29 U.S.C. § 1001
et seq.
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fees or costs. However, we vacate the judgment and remand
for recalculation of damages.

BACKGROUND

The parties agree that the Trusts are employee benefit plans
within the meaning of ERISA and that Loomis management
of Trust funds was governed both by ERISA and by the
Trusts investment guidelines. Each Trust's investment guide-
lines required that investment managers inform the Trustees
of significant changes in investment strategy, adhere to the
"prudence” rule, maintain sufficient liquidity to meet current
cash needs, and obey the instructions of the Trustees. Each set
of guidelines also contained lists of assets appropriate and
inappropriate for investment, which differed dightly with
respect to each Trust.

In 1992, 1993 and 1994, Loomis purchased "inverse float-
ers’' on behalf of al three Trusts. A floater is atype of col-
lateralized mortgage obligation ("CMQ"), that is, a security
backed directly or indirectly by real estate mortgages. Unlike
acommon floater, an inverse floater's rate of return moves
inversely to market rates, rising when the rate index falls and
falling when the rate index rises. When purchased at or below
face value ("par") from an appropriate entity, inverse floaters
have little credit risk because the investor is likely to recover
the entire principal if the securities are held until the date of
maturity. However, like the rate of return, the maturation
period of inverse floatersis highly sensitive to changesin
interest rates. When interest rates decline, the mortgages
backing the investment are paid off more quickly by refinanc-
ing homeowners, thus shortening the maturation period.

When interest rates rise, the mortgages are paid off more
dowly, thus extending the maturation period.

None of the Trusts guidelines explicitly prohibited invest-
ment in CMOs or, more specificaly, in inverse floaters.
Loomis reported its purchases of inverse floaters to John
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Ebey, an outside consultant hired by the Trusts to monitor
fund investments. Ebey never suggested to Loomis or to the
Trustees that investment in inverse floaters was inappropriate.

In February 1995 the Trustees hired a new outside consul-
tant, Alan Biller. At that time interest rates, which had begun
rising in 1994, were fairly high, thereby depressing the price
of inverse floaters. Their price was further depressed by the
1994 failure of Askin Capital Management, an investment
company which had purchased large quantities of inverse
floaters with borrowed funds.

After reviewing the Trusts portfolios, Biller concluded that
inverse floaters were highly risky and recommended that the
Trustees order the immediate sale of all inverse floaters. Biller
also recommended that the Trustees amend each Trust's
guidelines to prohibit any future investment in inverse float-
ers. Though Biller was aware that the immediate sale of the
inverse floaters would result in asignificant loss of principal
because of the depressed market price, he apparently did not
consider the aternative of holding them until interest rates
came down (thus raising the market price of inverse floaters)
or until the date of maturity, even though the Trusts had no
immediate need for additiona liquidity.

The Trusts, acting on Biller's advice, directed Loomisto

sell al inverse floaters immediately. Loomis did so, and the
sale resulted in aloss of approximately $23 million. Itis
undisputed that the value of inverse floaters began increasing
shortly after the sale and that had they been retained the
Trusts would have experienced again on their investmentsin
those securities.

The Trusts and the Trustees filed suit against Loomisin

June 1996, asserting breach of fiduciary duties and related
claims. Following atwelve-day bench trial, the district court
found the following: The Trusts guidelines did not expressly
prohibit investment in inverse floaters; the decision to invest
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in inverse floaters was within Loomis' discretion; Loomis
adequately researched inverse floaters before investing;
Loomis did not violate fiduciary duties with respect to the
Annuity and Pension Trusts; and Loomis did not breach its
duty of loyalty with respect to any of the Trusts.

The district court concluded, however, that investment of
thirty percent of the Welfare Trust's assets in inverse floaters
violated the prudence rule, and it therefore found a breach of
fiduciary duty with respect to the Welfare Trust, awarding
damages in the amount of $1,107,213. The district court
denied the Trusts request that Loomis be required to disgorge
the fees paid by the Trusts and also denied the Welfare
Trust's request for attorney's fees and costs.

STANDARD OF REVIEW

We review de novo adistrict court's conclusions of law.

See Star v. West, 237 F.3d 1036, 1038 (9th Cir. 2001). A dis-
trict court's determinations regarding mixed questions of law
and fact generally are reviewed de novo aswell. Seeid. How-
ever, the factual findings underlying such determinations are
reviewed for clear error. Seeid.

We review for clear error adistrict court's computation of
damages following a bench trial. See Ambassador Hotel Co.,
Ltd. v. Wel-Chuan Investment, 189 F.3d 1017, 1024 (9th Cir.
1999). However, we review de novo the issue of whether the
district court applied the correct legal standard in computing
damages. Seeid.

We review for abuse of discretion adistrict court's decision
whether to award attorney's fees and costs under ERISA. See
Plumber, Steamfitter and Shipfitter Indus. Pension Plan &
Trust v. Semens Bldg Techs., Inc., 228 F.3d 964, 971 (Sth
Cir. 2000); Williams v. Caterpillar, Inc., 944 F.2d 658, 667
(9th Cir. 1991).
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DISCUSSION
I. Liability

The Trusts contend that the district court erred in failing to
find that Loomis breached duties owed to all three Trusts.
Loomis contends that the district court erred in finding that
Loomis breached fiduciary duties owed to the Welfare Trust.

A. Investment Guiddines

Fiduciaries who are responsible for plan investments gov-
erned by ERISA must comply with the plan's written state-
ments of investment policy, insofar as those written
statements are consistent with the provisions of ERISA. See
29 U.S.C. §1102(a)(1); 29 C.F.R. § 2509.94-2(2). Although
we have not addressed the issue, at least one other circuit has
held that failure to follow written statements of investment
policy constitutes a breach of fiduciary duty. See Dardaganis
v. Grace Capital, Inc., 889 F.2d 1237, 1241-42 (2d Cir.
1989).

The Trusts contend that the district court erred in finding

that Loomis did not violate guidelines requiring Loomisto
notify the Trusts of significant changes in investment strategy
and to seek clarification if the guidelines were unclear. While
the district court did not make explicit factua findings regard-
ing these precise issues, it did state that the guidelines permit-
ted investment in CMOs and that Loomis had no obligation

to disclose to the Trusts the particular risks inherent in inverse
floaters before purchasing them. Implicit in these statements
isafactua finding that Loomis did not violate the guidelines
notification requirements. This factual finding is not clearly
erroneous because it is supported by evidence in the record,
including the text of the guidelines themselves and the opin-
ion of Loomis expert, who testified that investment in inverse
floaters did not represent a significant change in Loomis
investment strategy.
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The Trusts also contend that the district court erred in fail-
ing to find a breach of fiduciary duties arising out of Loomis
asserted failure to comply with the conservative'spirit" of the
guidelines. We are unaware of any authority indicating that a
failure to comply with the "spirit" of written investment
guidelines constitutes a breach of the duties imposed by

§ 1102(a)(1) when the actual terms of the written guidelines
have been followed. Accordingly, we conclude that the dis-
trict court did not err in failing to find a breach of fiduciary
duty arising from the asserted violation of the"spirit” of the
guidelines.

B. Prudence Rule

An investment manager of atrust governed by ERISA must
discharge his or her duties "with the care, skill, prudence, and
diligence under the circumstances then prevailing that a pru-
dent man [sic] acting in alike capacity and familiar with such
matters would use in the conduct of an enterprise of alike
character and with likeaims." 29 U.S.C. 8§ 1104(a)(1)(B).
This requirement is referred to as the prudence rule. When
applying the prudence rule, the primary question is whether
the fiduciaries, "at the time they engaged in the challenged
transactions, employed the appropriate methods to investigate
the merits of the investment and to structure the investment.”
Donovan v. Mazzola, 716 F.2d 1226, 1232 (9th Cir. 1983).

The prudence rule also requires that afiduciary give appro-
priate consideration to the role a proposed investment playsin
aportfolio as awhole or, where appropriate, that portion of
the portfolio as to which the fiduciary has investment duties.
See 29 C.F.R. § 2550.404a-1(b)(1)." Appropriate consider-
ation" includes:

(1) A determination by the fiduciary that the par-
ticular investment or investment course of action is
reasonably designed, as part of the portfolio (or,
where applicable, that portion of the plan portfolio
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with respect to which the fiduciary has investment
duties), to further the purposes of the plan, taking
into consideration the risk of loss and the opportu-
nity for gain (or other return) associated with the
investment or investment course of action, and

(i1) Consideration of the following factors as they
relate to such portion of the portfolio:

(A) The composition of the portfolio with
regard to diversification;

(B) Theliquidity and current return of the
portfolio relative to the anticipated cash
flow requirements of the plan; and

(C) The projected return of the portfolio
relative to the funding objectives of the
plan.

29 C.F.R. § 2550.404a-1(b)(2).

Applying these standards, the district court determined that
Loomis adequately investigated the inverse floaters before
purchase and gave appropriate consideration to the role the
inverse floaters would play in the portfolios of the Annuity
and Pension Trusts. However, the district court concluded that
because Loomis did not give appropriate consideration to the
role the inverse floaters would play in the portfolio of the
Welfare Trust, it thus ran afoul of the prudence rule with
respect to that Trust.

The Trusts contend that the district court erred in conclud-
ing that Loomis adequately investigated the inverse floaters
and gave appropriate consideration to the particular needs of
the Annuity and Pension Trusts. Loomis contends that the dis-
trict court erred in concluding that Loomis failed to give
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appropriate consideration to the particular needs of the Wel-
fare Trust.

Rahim Manji, the Loomis portfolio manager assigned to the
Trusts investments, used the Bloomberg financial analysis
system to assess the potential investments in inverse floaters.
The Trusts argued at tria that the Bloomberg system was
inadequate and presented expert testimony that option
adjusted spread ("OAS") analysis was the only appropriate
method of investigation, but the district court found more per-
suasive Loomis evidence that the Bloomberg system was the
tool prevaently used in the industry and that only afew port-
folio managers were using OAS analysis, and it made factual
findingsto that effect. On the basis of these findings, the dis-
trict court concluded that Loomis acted prudently with respect
to itsinvestigation of the potential investments. The district
court's factual findings regarding industry standards were not
clearly erroneous,3 and thusit did not err in concluding that
Loomis acted prudently with respect to its investigative obli-
gations.

The Trusts also argued at trial that Manji did not consider

the specific needs and characteristics of the individual Trusts
prior to investing in inverse floaters, presenting expert opin-
ion and other evidence to this effect. However, Manji testified
that he read and considered each Trust's guidelines, targeted
each Trust's investments to exceed its respective benchmark
and considered each Trust's cash-flow needs. Loomis also
introduced expert testimony that the percentage of assets allo-
cated to inverse floaters was appropriate for each Trust, taking
into consideration the characteristics of each Trust's portfolio
asawhole.

3 On appedl, the Trusts argue that the district court erroneously believed
the relevant "industry” to be all investment analysts, including analysts
working on retail accounts. While the Trusts contend that the relevant "in-
dustry” should be limited to those investment analysts acting as ERISA
fiduciaries, they cite no authority for this proposition.
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The district court was persuaded by Loomis' evidence with
respect to the Annuity and Pension Trusts but concluded that
Manji did not give appropriate consideration to the particular
needs of the Welfare Trust. Specificaly, the district court
found that "the investment of thirty per cent of the Welfare
Trust assets in the interest-rate sensitive inverse floaters of
lengthy duration violated the overall conservatism of the Wel-
fare Trust guidelines, notwithstanding that these were the only
guidelines that expressly authorized investment in CMOs."
The district court went on to find that

"[b]ased on, among other things, the more conserva-
tive nature of the Welfare Trust's investment goals,
the relatively higher percentage of that Trust's assets
that were invested in inverse floater [sic], and the
fact that the Welfare Trust performed below its
benchmark, the degree of investment of Trust assets
in inverse floaters was imprudent for that Trust."

We see no need to disturb the district court's findings or
conclusions as to whether Loomis violated the prudence rule.
With respect to the Annuity and Pension Trusts, there is
ample evidence in the record to support the district court's
conclusion that Loomis adequately considered the needs of
those Trusts before investing in inverse floaters. With respect
to the Welfare Trust, the district court's ruling was based not
upon a determination that Manji failed to consider the needs
of the Welfare Trust at al, but rather upon its determination
that Manji imprudently invested too much of the Welfare
Trust's assets in inverse floaters. We find no fault with the
district court's analysis given evidence that inverse floaters
could be highly risky investments, that the Welfare Trust had
very conservative investment guidelines and that nearly one
third of the Welfare Trust's total assets wereinvested in
inverse floaters as opposed to the much smaller percentages
of Annuity and Pension Trust assets (approximately seven
percent and five percent, respectively) invested in inverse
floaters.
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C. Duty To Disclose

ERISA imposes upon fiduciaries a genera duty to disclose
facts material to investment issues. See Barker v. American
Mobil Power Corp., 64 F.3d 1397, 1403 (9th Cir. 1995)
(holding that "[a] fiduciary has an obligation to convey com-
plete and accurate information material to the beneficiary's
circumstance, even when a beneficiary has not specifically
asked for the information™). Loomis contends that ERISA's
general duty of disclosureislimited to information relating to
the provision of benefits or the defrayment of expenses, citing
Hughes Salaried Retirees Action Committee v. Administrator
of Hughes Non-Bargaining Retirement Plan, 72 F.3d 686, 693
(9th Cir. 1995) (en banc). Although the language of Hughes
arguably limits the broader language of Barker , it is not clear
that this result was intended. Hughesinvolved arequest by
participants for specific information; the decision does not
address Barker or its statements regarding the existence of a
general duty to disclose facts material to investment issues.

However, we need not resolve this potential conflict in
order to decide the present case because, even applying the
broader articulation set forth in Barker, the district court did
not err in concluding that Loomis did not breach the duty to
disclose. The Trusts asserted at trial that Loomisfailed to dis-
close anumber of material facts, including the decision to
purchase inverse floaters and Loomis' practice of manually
pricing inverse floaters. The district court did not make
explicit findings regarding all of the asserted facts, but it
clearly concluded that none of the asserted facts was suffi-
ciently material to trigger the duty to disclose. We agree.
Moreover, Loomis did disclose many of the facts at issue to
Ebey, the consultant hired by the Trustees to monitor the
investments. Finally, we note that none of the Trustees testi-
fied at trial, and as aresult there was no evidence presented
that they would have refused to alow investment in inverse
floaters had they been informed of the factsin question.
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D. Duty Of Loydty

Under ERISA, afiduciary isrequired to "discharge his

duties with respect to a plan solely in the interest of the partic-
ipants and beneficiaries' and for the exclusive purpose of
"providing benefits to participants and their beneficiaries” and
"defraying reasonable expenses of administering the plan." 29
U.S.C. § 1104(a)(1)(A).

The Trusts argued at trial that Loomis breached the duty of
loyalty by engaging in a scheme of nondisclosure regarding
material information. Loomis argued that it disclosed all
material information. The district court's explicit conclusion
that Loomis did not breach the duty of loyalty is supported by
evidence in the record that Loomis disclosed all material
information. Asis discussed above, no other information trig-
gered any disclosure obligation.

1. Damages

A fiduciary who breaches duties with respect to an

ERISA plan "shall be personaly liable to make good to such
plan any losses to the plan resulting from each such breach,
and to restore to such plan any profits of such fiduciary which
have been made through use of assets of the plan by the fidu-
ciary, and shall be subject to such other equitable or remedial
relief as the court may deem appropriate.” 29 U.S.C.

§ 1109(a).

The district court calculated damages to the Welfare Trust

by measuring "the difference between the Welfare Trust's
actual performance and what its performance would have
been had its funds been invested in fixed income assets of the
permitted types described in the Welfare Trust Plan in the
same proportion in which they were actually invested during
the time period in question, plus prejudgment interest on said
amount." Relying upon the benchmark yield as an approxima
tion of what the improperly invested funds would have earned
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if properly invested, the district court concluded that the
Trusts were damaged in the amount of $1,107,213. 4

We review de novo the issue of whether the district court
applied the correct legal standard in computing damages. See
Ambassador Hotel, 189 F.3d at 1024.

Loomis challenges the district court's methodology, noting
that the finding of imprudence was based upon the degree to
which the Welfare Trust's assets were invested in inverse
floaters, not upon the fact that assets were invested in inverse
floaters at all. Indeed, the district court stated explicitly that
"[t]he liability for imprudence in managing the Welfare Trust
was not based on the mere fact of investment in inverse float-
ers, but rather the degree of investment in inverse floaters.”
Loomis argues that the district court therefore should have
awarded damages flowing only from that portion of assets
invested in inverse floaters which exceeded the amount it
would have been appropriate to invest in inverse floaters.5

While we have not previously addressed the issue of the
appropriate measure of damages when the breach of fiduciary
duty arises from the degree rather than the mere fact of invest-
ment in a particular security, the Restatement (Third) of
Trustsisinstructive in this regard:

If abreach of trust consists only in investing too
large an amount in asingle security or type of secur-
ity, the trustee is liable only for such loss as results
from the investment of the excess beyond the
amount which it would have been proper so to
invest.

4 $889,779 plus prejudgment interest in the amount of $217,434.

5 Loomis did not raise this argument before the district court. However,
because we review de novo the question of whether the district court
applied the correct legal standard in calculating damages, we nonetheless
consider whether the standard now proposed by Loomisis the correct
legal standard.
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Restatement (Third) of Trusts, § 205, cmt. f. The common law
of trustsisincorporated into analysis of ERISA claims unless
inconsistent with the statute's language, structure or purpose.
See Harris Trust and Savings Bank v. Salomon Smith Barney,
Inc., 530 U.S. 238, 250 (2000). Moreover, the measure of
damages set forth in the Restatement is based upon sound rea-
soning. It would be both illogical and unjust to require a fidu-
ciary to pay damages resulting from the entire amount of an
investment when only a portion of the investment was impru-
dent.

While no other circuit has adopted the above-quoted por-
tion of the Restatement per se, at least one circuit court has
applied asimilar approach. In GIW Industries, Inc. v. Trevor,
Stewart, Burton & Jacobsen, Inc., 895 F.2d 729 (11th Cir.
1990), the court concluded that investment of seventy percent
of the portfolio's assets in long-term treasuries was impru-
dent, but that investment of thirty-five percent of assetsin
long-term treasuries would have been acceptable. The court
measured the damages by calculating the differencein yields
between the actual portfolio and a hypothetical portfolio con-
taining thirty-five percent long-term treasuries. Seeid. at 733.

We adopt the Restatement's permissible percentage

standard for calculation of damages. Because the district court
did not articulate a permissible percentage of investment in
inverse floaters for the Welfare Trust in making its determina-
tion of damages, we vacate the judgment and remand for

recal culation of damages applying the permissible percentage
standard.

Loomis also argues that the district court erred in using the
Welfare Trust's benchmark yield to approximate the yield
which would have resulted if the assets allocated to inverse
floaters had been invested appropriately. To alarge extent,
this argument is mooted by our decision to adopt the permissi-
ble percentage standard. However, to the extent that the dis-
trict court may wish to rely upon the benchmark yield in its
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recalculation of damages, such reliance would be appropriate.
It would be extremely difficult to arrive at even an approxi-
mate cal culation of the yields which reasonably could have
been expected from different portions of the portfolio assum-
ing appropriate investment. When precise calculations are
impractical, trial courts are permitted significant leeway in
calculating a reasonable approximation of the damages suf-
fered. See Sutton v. Earles, 26 F.3d 903, 918 (9th Cir. 1994).

Finally, the district court properly rejected Loomis

argument that |osses attributable to the investment in inverse
floaters should be offsets by gainsin excess of the benchmark
which are attributable to other portions of the Welfare Trust
portfolio. Section 213 of the Restatement (Third) of Trusts
addresses situations in which losses may be balanced against
profits. This section, which the district court referred to as the
"anti-netting rule," states as follows:

A trustee who isliable for aloss caused by a breach
of trust may not reduce the amount of the liability by
deducting the amount of a profit that accrued

through another and distinct breach of trust; but if
the breaches of trust are not separate and distinct, the
trustee is accountable only for the net gain or charge-
able only with the net loss resulting therefrom.

Restatement (Third) of Trusts, 8 213. In other words, afidu-
ciary isliable for the total aggregate loss of all breaches of
trust and may reduce liability for the net loss of multiple
breaches only when such multiple breaches are so related that
they do not constitute separate and distinct breaches. Notwith-
standing the possibility that afiduciary may be permitted to
balance losses and gains attributable to multiple breaches of
trust, the comments to § 213 make clear that afiduciary may
not balance losses attributable to a breach of trust against
gains attributable to actions which do not involve a breach of
trust. Id., cmt. c.

10026



[5] We have not previously addressed the appropriate appli-
cation of § 213. However, at least one other circuit has
adopted the approach set forth in comment ¢, noting that even
if losses attributable to the breach are more than balanced by
gains resulting from appropriate investments, the plan benefi-
ciaries are entitled to "the greater profits the Plan might have
earned if the Trustees had invested in other Plan assets’ rather
than the impermissible assets. Donovan v. Bierwirth, 754 F.2d
1049, 1054 (2d Cir. 1985). We join the Second Circuit in
adopting this approach.

[11. Attorney's Fees And Costs

ERISA providesthat a"court in its discretion may alow a
reasonable attorney's fee and costs of action to either party.”
29 U.S.C. §1132(g)(2). In general, a court considering
whether to award attorney's fees and costs under ERISA must
consider five factors. (1) the degree of the opposing party's
culpability or bad faith; (2) the ability of the opposing party
to satisfy an award of fees; (3) whether an award of fees
would deter others from breaching duties under similar cir-
cumstances, (4) whether the party requesting fees sought to
benefit all participants and beneficiaries of an ERISA plan or
to resolve a significant legal question regarding ERISA; and
(5) the relative merits of the parties’ positions. See Hummell
v. SE. Rykoff & Co., 634 F.2d 446, 453 (9th Cir. 1980); see
also Landwehr v. DuPree, 72 F.3d 726, 739 n.5 (9th Cir.
1995).

The Trusts contend that the district court erred in failing to
award attorney's fees and costs based upon itsfinding of lia
bility against Loomis. We conclude that the district court
appropriately considered the Hummell factors and did not
abuse its discretion in declining to award attorney's fees and
costs. Pointing to the absence of any breach of the duty of
loyalty or other wilful misconduct, the district court con-
cluded that Loomis did not act in bad faith. The district court
further found that Loomis did not breach the mgjority of the
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duties asserted by the Trusts and that the one duty breached
- the duty to invest prudently - was breached only asto the
degree of assets invested in inverse floaters. As aresult, the
district court found that both parties positions had merit and
concluded that these factors, weighing against an award of
fees and costs, outweighed the fact that its judgment in the
case would benefit all plan participants.

The district court did not expressly consider whether

Loomis had the ability to pay afee award, but the parties
agree that this was not a significant factor because Loomisis
afinancially secure company which never has asserted an
inability to pay fees. The district court did not expressly con-
sider whether afee award would deter future wrongful con-
duct. However, because the breach in this case comprised an
error in judgment regarding the degree of assets which prop-
erly could be alocated to inverse floaters, rather than an affir-
mative act of misconduct, it is questionable whether an award
of feeswould act as a deterrent. The district court's judgment
asto fees therefore was not an abuse of discretion. 6

We affirm the decision of the district court denying the
award of attorney's fees and costs to either sde. AFFIRMED
IN PART; VACATED AND REMANDED IN PART.

6 The Trusts argue on appeal that the district court should have consid-
ered an additional factor, namely, the fact that the Trusts attorneys fees
far exceeded the damages award. While this fact may cause the Trusts
victory to ring hollow, we are unprepared to hold that an ERISA plaintiff
is entitled to recover attorneys fees ssimply because the plaintiff spent
more on fees than was awarded in the judgment.

10028



