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OPINION

O'SCANNLAIN, Circuit Judge:

We must decide whether a public employee has qualified
immunity from suit for allegedly retaliating against subordi-
nates who accused him of illegally using federal money.

I

The Sacramento City Unified School District ("District")
has a total kindergarten through twelfth grade enrollment of
approximately 50,000 students. Defendant Jim Sweeney was
hired by the District in August 1994 as Deputy Superinten-
dent of the District. As Deputy Superintendent, he supervised
thirteen high level administrators who comprised the Deputy
Superintendent's Cabinet. Until July 1997, among these thir-
teen administrators were plaintiffs Lily Keyser, who served as
Administrator, Consolidated Programs, and Maria Sofia
Robledo, who served as Administrator, Curriculum. The third
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plaintiff, Richard Cisneros, served until July 1997 as Admin-
istrator, Employee Relations.

In January 1995, Sweeney conducted mid-year formative
evaluations with each of the Cabinet members under his
supervision. Several administrators, including Keyser and
Robledo, believed the evaluations violated District policy.

In February 1995, Keyser, Robledo, and Cisneros met with
three then-members of the District's Board of Trustees
("Board"), Ida Russell, Mary Wimberly, and Louise Perez, to



complain about Sweeney's evaluation practices. Keyser,
Robledo, and Cisneros also charged Sweeney and two other
administrators with spending federal Title I money to pay for
consultants and other personnel in violation of federal guide-
lines on the use of the money. On February 13, 1995, Robledo
and Keyser met with then-Board member Gasper Garcia to
complain again about the misuse of federal money. Garcia
stated in his declaration that he told Sweeney about these
complaints. Several Board members also questioned Sweeney
about his evaluation practices. Sweeney denies learning about
the complaints regarding his evaluation practices and his
alleged misuse of funds until Keyser, Robledo, and Cisneros
filed this lawsuit.

On March 3, 1995, Sweeney recommended to the Superin-
tendent that Keyser be reassigned. Although the reassignment
was approved by the Board, Keyser kept her position because
the personnel office gave her improper notice of the reassign-
ment. Also in March 1995, Robledo, Keyser, and several
other administrators formed the Sacramento City Schools
Management Association ("Association") and hired an attor-
ney to complain to the Board about the evaluation practices.
Two letters were sent to the Board on behalf of the Associa-
tion.

Between November 1995 and February 1996, Sweeney was
elevated from Deputy Superintendent to Acting Superinten-
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dent. In February 1996, he resumed his position as Deputy
Superintendent. In November 1996, an election replaced three
members of the Board with an allegedly pro-Sweeney slate.
After the election, but prior to the time at which the new
members took office, the Board unanimously voted to call for
a federal investigation into Sweeney's alleged misuse of fed-
eral money.

In February 1997, Sweeney was elevated to Interim Super-
intendent. Around this time the Board commissioned an out-
side consultant, Vogel & Associates, to prepare an
organizational study of the administration of the District.

In March 1997, Sweeney instructed Keyser and Robledo to
refocus their efforts on tasks that ranked as higher priorities
for the District. Shortly thereafter, Vogel & Associates issued
its report to Sweeney and recommended that several existing



administrative positions be eliminated and that a new organi-
zational structure be created. Upon receiving this report,
Sweeney decided to recommend to the Board that it adopt the
new administrative structure. In addition, Sweeney recom-
mended to the Board who among then-existing administrators
should occupy the positions in the new structure, and who
should be demoted to other positions. Sweeney recommended
to the Board that Keyser and Robledo be among those admin-
istrators who were demoted, with Keyser demoted to a teach-
ing position and Robledo demoted to a position as a principal.
In addition, Sweeney recommended that Cisneros occupy a
position in the new administrative structure, suggesting that
he serve as Director, Employee Relations. The Board adopted
all of these recommendations.

Keyser, Robledo, and Cisneros filed a complaint in federal
district court on October 23, 1997. Among other things, they
alleged 1) that Sweeney violated 42 U.S.C. § 1983 by depriv-
ing them of Equal Protection because he demoted them in
retaliation for joining the Association, and 2) that Sweeney
violated 42 U.S.C. § 1983 by depriving them of their First
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Amendment rights because he demoted them in retaliation for
alerting the Board to his alleged misuse of federal money. On
October 27, 1999, the district court granted summary judg-
ment in favor of Sweeney on these two claims. First, the dis-
trict court concluded that Sweeney did not know that Keyser,
Robledo, and Cisneros were members of the Association and
therefore could not have retaliated against them for joining it.
Second, the district court concluded that Sweeney was enti-
tled to qualified immunity because it was not clearly estab-
lished that it was illegal to retaliate against Keyser, Robledo,
and Cisneros for bringing charges of misuse of public funds
to light.

On November 29, 1999, thirty-three days after the district
court's judgment, Keyser, Robledo, and Cisneros filed their
notice of appeal.

II

The first issue we must confront is a jurisdictional one:
whether the notice of appeal was timely filed. Under Federal
Rule of Appellate Procedure 4(a)(1)(A), a notice of appeal
must be filed within thirty days of entry of the judgment from



which the appeal would be taken. In this case, the judgment
was entered on October 27, 1999. The thirtieth day was Fri-
day, November 26, 1999, which was the day after Thanksgiv-
ing. The notice of appeal was not filed until Monday,
November 29, 1999. Thus, the notice of appeal is timely only
if the time for filing was extended three days.

The key determination in this regard is whether the time for
filing was extended beyond the day after Thanksgiving,
November 26, 1999.1 The Federal Rules of Appellate Proce-
_________________________________________________________________
1 Because November 27 and 28 were Saturday and Sunday, respectively,
if the last day for filing were pushed beyond November 26, then it would
have been pushed all the way to Monday, November 29, which was the
day on which the notice of appeal was filed. See Fed. R. App. P. 26(a)(3)
("Include the last day of the period unless it is a Saturday [or] Sunday
. . . ." ).
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dure state the following rule for the purposes of computing
the time for filing under Rule 4: "Include the last day of the
period unless it is . . . a day on which the weather or other
conditions make the clerk's office inaccessible. " Fed. R. App.
P. 26(a)(3). In this case, it is undisputed that the Clerk's
Office was officially closed on November 26. Regardless of
whether the day after Thanksgiving counts as a legal holiday
in California, the fact that the Clerk's Office was closed was
sufficient to make it "inaccessible" within in the meaning of
Rule 26. See Latham v. Dominick's Finer Foods , 149 F.3d
673, 674 (7th Cir. 1998) (holding that, where Chief Judge
closed the clerk's office even though it was not a holiday,
"Rule 6(a) (and its counterpart appellate rule Fed. R. App. P.
26(a) . . . ) should be read to exclude any day on which the
district court is either officially closed . . . , as here, or (as also
here) inaccessible as a practical matter without heroic mea-
sures"). This conclusion is not altered by the fact that the
Clerk's Office made available an after-hours "drop box" in
which Keyser, Robledo, and Cisneros could have left their
notice of appeal. See Telephone and Data Sys., Inc. v. Amcell
F Atlantic City, Inc., 20 F.3d 501, 502 (D.C. Cir. 1994) ("We
reject appellees' contention that the clerk's office was not
`inaccessible' because it was physically possible to file papers
in the district court's 24-hour `drop box.' "). Thus, we hold
that the notice of appeal was timely filed.

III



With respect to the merits, Keyser, Robledo, and Cisneros
challenge the conclusion that Sweeney has qualified immu-
nity from suit due to the fact that it was not clearly established
in 1997 that it is illegal to retaliate against a public employee
for exposing his employer's alleged illegal use of federal
funds.

In order to show that Sweeney was not entitled to quali-
fied immunity on their retaliation claims, Keyser, Robledo,
and Cisneros must show that two things were clearly estab-
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lished in 1997: 1) that their speech involved a matter of public
concern, and 2) that the interests served by allowing them to
express themselves outweighed the state's interest in promot-
ing workplace efficiency and avoiding workplace disruption.
Brewster v. Board of Educ., 149 F.3d 971, 978 (9th Cir.
1998). This balancing test between free speech and workplace
disruption was first announced in Pickering v. Board of Edu-
cation, 391 U.S. 563, 568 (1968).

There is no dispute that Keyser, Robledo, and Cisneros
can make the first showing. "Courts have . . . identified the
misuse of public funds, wastefulness, and inefficiency in man-
aging and operating government entities as matters of public
concern." Roth v. Veteran's Admin., 856 F.2d 1401, 1405 (9th
Cir. 1988) (emphasis added).

Moreover, we hold that they can make the second
showing as well. There is a series of cases in the Ninth Circuit
establishing that the public's interest in learning about illegal
conduct by public officials and other matters at the core of
First Amendment protection outweighs a state employer's
interest in avoiding a mere potential disturbance to the work-
place.

Most recently, in Gilbrook v. City of Westminster, 177 F.3d
839 (9th Cir. 1999), we reversed a district court's grant of
summary judgment to a public employer on qualified immu-
nity grounds. Id. at 870. There, we held that it was clearly
established that it would violate the First Amendment to fire
several firefighters who had publicly criticized the city's pre-
paredness for fires. Id. at 867-70. We concluded that the free
speech interests in airing a subject "at the core of speech on
matters of public concern," id. at 867, outweighed any disrup-
tion to the fire department. Id. at 869. We reached this conclu-



sion because "there [was] no evidence of actual disruption in
the provision of fire services" and a "nominal showing of
potential disruption is plainly inadequate to outweigh the
heavy interests (1) . . . in speaking out about the lack of readi-
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ness of the fire department and (2) of the citizens . . . in
receiving such information." Id.

Similarly, in Roth, we upheld a district court's denial of
summary judgment to a government employer seeking quali-
fied immunity. Roth, 856 F.2d at 1408. We concluded that the
employee's reports of "wastefulness, mismanagement, unethi-
cal conduct, violations of regulations, and incompetence" to
his supervisor were "inherently of interest to the public." Id.
at 1403, 1406. Moreover, although "both plaintiff and defen-
dants concede[d] that some hostility developed among the
staff," we concluded that " `whistleblowing,' by its very
nature, . . . engender[s] some hostility and resistance." Id. at
1407. Because there were "underlying factual issues regarding
the extent of office disruption," we affirmed the district
court's denial of summary judgment. Id. at 1408.

Finally, in Johnson v. Multnomah County, 48 F.3d 420 (9th
Cir. 1995), we vacated a district court's grant of summary
judgment in favor of a government employer on the ground
that the balance of interests did not weigh in favor of the
employer. Id. at 427. We concluded that the employee's alle-
gations to her co-workers that her boss had abused his posi-
tion to award contracts to his friends were of a subject matter
in which there was "inherent public interest . . . ." Id. at 425.
We rejected the employer's "showing of disruption consist[-
ing of] evidence that [the employee's] statements interfered
with the close working relationship [at the office]" because
the employer "must do more than show mere disruption";
instead "it must show actual injury to its legitimate interests."
Id. at 427. We concluded that "it would be absurd to hold that
the First Amendment generally authorizes corrupt officials to
punish subordinates who blow the whistle simply because the
speech somewhat disrupted the office." Id.  (quoting
O'Donnell v. Yanchulis, 875 F.2d 1059, 1062 (3d Cir. 1989)).
"In other words, the [employer] does not have a legitimate
interest in covering up mismanagement or corruption and can-
not justify retaliation against whistleblowers as a legitimate
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means of avoiding the disruption that necessarily accompa-
nies such exposure." Id. at 427.

This case follows precisely in this line of precedent.
Here, Keyser, Robledo, and Cisneros allege that they have
been demoted for exposing misuse of public funds on the part
of their boss, which is precisely the speech protected in Roth
and Johnson and no less "at the core of speech on matters of
public concern" than the speech in Gilbrook . Moreover, in
this case there is "no evidence of actual disruption," Gilbrook,
177 F.3d at 869, caused by Keyser, Robledo, and Cisneros'
speech, let alone any evidence of "actual injury to . . . legiti-
mate interests" beyond the "disruption that necessarily
accompanies" such speech, Johnson, 48 F.3d at 427.2
Sweeney only argues in speculation that their speech must
have significantly disrupted the provision of educational ser-
vices by the District. He does not cite to a single page in the
record where either he or a Board member describes any dis-
ruption. Indeed, he cannot claim that Keyser, Robledo, and
Cisneros' speech disrupted his relationship with them because
he denies even knowing that they made the accusations of his
misuse of public funds until this lawsuit was filed.
_________________________________________________________________
2 In Moran v. Washington, 147 F.3d 839 (9th Cir. 1998), this court
declared that, "in executing the Pickering  balance, courts should not
require government employers to demonstrate that an employee's speech
actually disrupted efficient office operation; rather, `reasonable predictions
of disruption' are sufficient." Id. at 846 (quoting Waters v. Churchill, 511
U.S. 661, 673 (1994)). Insofar as Moran admonishes courts to refrain from
making actual disruption a necessary condition to prevailing in a Picker-
ing balance, Moran is not inconsistent with Gilbrook, Roth, and Johnson.
The latter cases stand for the propositions that the court should weigh the
level of disruption against the value of the free speech and that a showing
of actual disruption will weigh more heavily against free speech, not for
the proposition that speculation regarding potential disruption is entitled
no weight whatsoever. In any event, Moran noted that the workplace dis-
ruption hurdle for government employers is higher in cases, like this one,
where the speech involved unlawful activities rather than policy differ-
ences. Id. at 849 n.6.
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Sweeney attempts to distinguish this formidable line of
cases on two grounds. First, he points to Brewster, where we
reversed a denial of summary judgment to a government
employer on qualified immunity grounds. However, it is
Brewster that is distinguishable. In Brewster, we decided that



qualified immunity was warranted because the particular bal-
ance of free speech and workplace disruption in that case was
both unprecedented and too close to call to say it was clearly
established. Brewster, 149 F.3d at 981. But unlike this case,
the government employer in Brewster pointed to testimony in
the record where other employees stated that Brewster's alle-
gations of falsified attendance records had caused disruption
at the workplace. Id. at 980-81. In addition, "Brewster's alle-
gations of erroneous recordkeeping were ultimately deter-
mined to be false," which "weigh[ed] against [his] claim
. . . ." Id. at 981. Here, Keyser, Robledo, and Cisneros'
charges of Sweeney's misuse of funds have not been deemed
untrue; rather, their charges motivated the Board to call for an
investigation of Sweeney.3
_________________________________________________________________
3 Sweeney also contends that this case is more like Brewster than Gil-
brook, Roth, and Johnson because Keyser, Robledo, and Cisneros' speech
"was not directed to the public or the media, but rather to a governmental
colleague." Brewster, 149 F.3d at 981 (internal quotation marks omitted).
But the fact that they brought their charges to several members of the
Board, which had supervisory power over Sweeney, is not sufficient to
distinguish this case from Roth and Johnson. In Roth, the employee
reported his allegations to "his superiors and to administrative personnel,"
but we still held that the employer was not entitled to qualified immunity.
Roth, 856 F.2d at 1403. In addition, in Johnson, the employee made her
allegations "to co-workers rather than to the press," but we nonetheless
reversed the grant of summary judgment to the employer. Johnson, 48
F.3d at 425. Thus, Brewster cannot be distinguished from Roth and John-
son on the fact that the employee did not go to the media with his allega-
tions because in all three cases the employees went to co-workers or
supervisors with their allegations and not to the media. Therefore, the fact
that Keyser, Robledo, and Cisneros did not go to the media with their
charges of Sweeney's misuse of public funds does not entitle Sweeney to
qualified immunity.
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Second, Sweeney argues, as found by the district court,
that Keyser, Robledo, and Cisneros are high-level policy mak-
ers, which distinguishes this case from prior cases and weighs
against Keyser, Robledo, and Cisneros in the balance between
free speech and workplace disruption. In Moran v. Washing-
ton, 147 F.3d 839 (9th Cir. 1998), we surmised that it was
"most doubtful that the Constitution ever protects the right of
a public employee in a policymaking position to criticize her
employer's policies or programs simply because she does not
share her employer's legislative or administrative vision." Id.



at 850. Unlike in Moran, however, Keyser, Robledo, and Cis-
neros' speech had nothing to do with Sweeney's "legislative
or administrative vision," but instead charged him with ille-
gally using federal money. Thus, the high-level policymaking
exception described in Moran is inapplicable to this case. See
McVey v. Stacy, 157 F.3d 271, 281 (4th Cir. 1998) (Murnag-
han, J., concurring) ("Although a high-level policymaker
enjoys little First Amendment protection for her statements
about her government employer's policy, the balance may be
different for her statements preventing or exposing govern-
ment wrongdoing."). Indeed, persons in the positions of
Keyser, Robledo, and Cisneros are the people "who are most
likely to be informed" about Sweeney's possible misuse of
public funds, which entitles their speech to more protection
under the First Amendment. Gilbrook, 177 F.3d at 867. Thus,
we conclude that, at least on this record, Sweeney is not enti-
tled to qualified immunity.

IV

Sweeney next contends that even if he is not entitled to
qualified immunity, he is nevertheless entitled to summary
judgment on an alternate ground. We may affirm on any
ground that has support in the record. Gemtel Corp. v. Cmty.
Redevelopment Agency, 23 F.3d 1542, 1546 (9th Cir. 1994).

When a government employee alleges that he has been
punished in retaliation for exercising his First Amendment
rights, courts must engage in a three part inquiry:
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To prevail, an employee must prove (1) that the con-
duct at issue is constitutionally protected, and (2)
that it was a substantial or motivating factor in the
[punishment]. If the employee discharges that bur-
den, (3) the government can escape liability by
showing that it would have taken the same action
even in the absence of the protected conduct.

Board of County Comm'rs v. Umbehr, 518 U.S. 668, 675
(1996) (enumeration added). Sweeney argues that neither
Keyser, Robledo, nor Cisneros has made out a genuine issue
of material fact on the second prong, whether the allegations
of misuse of public funds played a motivating role in
Sweeney's decision to reassign them.



A

With regard to Cisneros, there is no evidence that
Sweeney knew Cisneros had leveled charges of misusing pub-
lic funds against him. There were two instances during Febru-
ary of 1995 in which Keyser, Robledo, and Cisneros went to
Board members to level these charges against Sweeney.
According to Robledo's deposition testimony, during the first
instance she, Keyser, and Cisneros all met with then-Board
members Russell, Wimberly, and Perez to alert them to
Sweeney's alleged misuse of public funds. According to then-
Board member Garcia's declaration, during the second
instance, only Robledo and Keyser came to him to repeat
these allegations. The only evidence in the record to support
the proposition that Sweeney learned about the charges
against him is Garcia's statement in his declaration that he
had told Sweeney about the substance of his meeting with
Robledo and Keyser. There is no evidence that anyone told
Sweeney about the earlier meeting with the other Board mem-
bers, which was the only meeting that Cisneros attended.
Thus, there is no evidence in the record to contradict
Sweeney's statement in his declaration that he was unaware
that Cisneros had made such allegations until this lawsuit was
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filed. Therefore, there is no evidence that Sweeney was moti-
vated to reassign Cisneros because of the allegations he had
made. Thus, we conclude that summary judgment against Cis-
neros on his First Amendment claim was appropriate.

B

With regard to Keyser and Robledo, there is evidence
that Sweeney knew that Keyser and Robledo had charged him
with illegally using public funds. As we noted above, Garcia
stated in his declaration that he told Sweeney that Keyser and
Robledo had complained about the alleged misuse of funds.

By producing the mere evidence that Sweeney knew
of their charges, however, Keyser and Robledo do not create
a genuine issue of material fact on the question of whether
Sweeney's decision to recommend their reassignment was
motivated by their charges. See Umbehr, 518 U.S. at 685 ("To
prevail, Umbehr must show that the termination of his con-
tract was motivated by his speech on a matter of public con-
cern, an initial showing that requires him to prove more than



the mere fact that he criticized the Board members before they
terminated him."); Erickson v. Pierce County , 960 F.2d 801,
805 (9th Cir. 1992) (holding that judgment for the employer
notwithstanding the verdict was appropriate because evidence
of employer's knowledge of employee's political activity
"simply does not support [employee's] claim that her [politi-
cal activity] was a substantial or motivating factor in [employ-
er's] decision to terminate her"); Gillette v. Delmore, 886
F.2d 1194, 1198-99 (9th Cir. 1989) (holding that partial sum-
mary judgment against employee was appropriate because
employee's evidence that employer "knew of his[political]
activities" is "not sufficient to meet his burden in opposing
summary judgment" because he has "shown no link between
these events and his termination").

In the free speech cases in which we have held that circum-
stantial evidence created a genuine issue of material fact on
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the question of retaliatory motive, we required the plaintiff to
produce more evidence than the mere fact that his employer
knew of his speech. In Allen v. Scribner, 812 F.2d 426 (9th
Cir. 1987), the plaintiff produced evidence that his employer
knew of his speech as well as evidence that his employer told
co-workers that the plaintiff should be removed because he
expressed his opinions. Id. at 434-35; cf. Schwartzman v.
Valenzuela, 846 F.2d 1209, 1212 (9th Cir. 1988) (affirming
the denial of summary judgment for employer because, in
addition to producing evidence that his employer knew of his
speech, the plaintiff produced a memorandum from his
employer "warning him that he was not authorized to speak
out"). In Soranno's Gasco, Inc. v. Morgan, 874 F.2d 1310
(9th Cir. 1989), the plaintiff produced evidence that the defen-
dant knew of his criticisms as well as evidence that the defen-
dant's proffered explanations for his termination were false
and pretextual. Id. at 1315-16 (reversing summary judgment
because the evidence suggested that the defendant had a "de-
sire to maximize the harm inflicted upon Soranno, rather than
a concern with receiving the requested information").

Keyser and Robledo have not produced any such addi-
tional evidence.4 As a result, they cannot create a genuine
_________________________________________________________________
4 There is language in one of our free speech cases that could be read
to suggest that Keyser and Robledo need only produce evidence that the
defendant knew of their speech as well as evidence of a close proximity



between their speech and their reassignment. In Schwartzman, we stated:
"[g]iven the employer's knowledge that the plaintiff engaged in protected
activities and the proximity in time between the protected action and the
allegedly retaliatory employment decision, a jury logically could infer
Schwartzman was terminated in retaliation for his speech." Schwartzman,
846 F.2d at 1212 (internal quotation marks omitted). However, we did not
rely on this showing alone in Schwartzman to affirm the denial of sum-
mary judgment. The plaintiff in that case produced the additional evidence
that his employer was concerned about his speech and had actually sent
him a memorandum asking him to curtail his speech. Id. In any event, to
whatever extent the dicta in Schwartzman survives as a rule of law, our
subsequent cases make it clear that a proximity of three months or more
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issue of material fact that Sweeney recommended their reas-
signment on the basis of their speech, rather than, as he
claims, on the basis of the Vogel & Associates report and his
assessment of their abilities.5 Thus, we conclude that sum-
mary judgment against Keyser and Robledo on their First
Amendment claim was appropriate.
_________________________________________________________________
is insufficient to create a genuine issue of material fact. In Erickson, we
granted judgment for the employer notwithstanding the verdict where the
plaintiff produced evidence that his employer knew of his speech as well
as evidence that there was a proximity of approximately three months
from the date on which the defendant became his employer and the date
on which the defendant terminated him. Erickson , 960 F.2d at 803. In this
case, over two years separated the date on which Sweeney allegedly
learned of Keyser and Robledo's charges, February 1995, and the dates on
which Sweeney refocused their positions and recommended their demo-
tions, March 1997 and May 1997, respectively. It is true that Sweeney rec-
ommended that Keyser be reassigned in March of 1995, but this event is
not even a potentially viable adverse employment action because the reas-
signment never came to fruition. It is also true that for eight of the months
during this two year span, June 1996 until February 1997, Sweeney was
assigned to a position in which he could not take action against Keyser
and Robledo. Nonetheless, this still leaves roughly one and one-half years
during which Sweeney could have taken action against Keyser and
Robledo and did not do so. In making this proximity calculation, we reject
the dissent's invitations, post at 1635, to ignore the more than one year
during which Sweeney took no action against Keyser and Robledo, even
though he knew they had made charges against him, and to count only the
time after the Board voted to investigate the charges against Sweeney.
Given that this one and one-half years period was much longer than the
period held insufficient in Erickson, Keyser and Robledo's claims in this
case fail a fortiori.



5 The dissent describes a litany of "evidence" that Keyser and Robledo
have produced beyond the fact that Sweeney knew of the charges they lev-
ied against him prior to his alleged adverse employment actions. Post at
1636-37. Almost all of these pieces of additional"evidence," however, are
merely the alleged adverse employment actions themselves. The existence
of the alleged adverse employment actions themselves say nothing about
why those actions were taken; they are probative of motivation only if one
can read something from the proximity between the actions and the pro-
tected activity. And, as was noted above, the proximity in this case is far
too long to survive summary judgment. Supra note 4.
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V

Keyser, Robledo, and Cisneros also challenge the district
court's conclusion that Sweeney was entitled to summary
judgment on their Equal Protection claim that he retaliated
against them for joining the Association.

It bears noting at the outset that Keyser, Robledo, and Cis-
neros' Equal Protection claims are somewhat unusual. They
allege not that they were demoted because of their race, but
that they were demoted because they joined an organization
comprised largely of members of a particular race. This is
unusual because claims for retaliation for joining an organiza-
tion are usually brought pursuant to the First Amendment
right to associate and to speak, rather than pursuant to the
Fourteenth Amendment right to be free of racial discrimina-
tion, even when the organization is one created for the pur-
pose of prohibiting racial discrimination. See, e.g., Cromer v.
Brown, 88 F.3d 1315, 1331 (4th Cir. 1996) (holding that state
employer was not entitled to qualified immunity from
employees' suit alleging § 1983 violation under the First
Amendment for retaliating against him for joining association
of black officers formed to bring complaints of discrimina-
tion).

In any event, Sweeney claims that he could not have retali-
ated against Keyser, Robledo, and Cisneros because of their
membership in the Association because he did not know they
were members.

Cisneros concedes that he was not a member of the
Association, nor does he produce any evidence that Sweeney
acted out of a belief that Cisneros was a member. Thus, sum-
mary judgment against Cisneros on this claim was appropriate.6



_________________________________________________________________
6 Confronted with the fact that he was not a member of the Association,
Cisneros argues in his reply brief that he is alleging a claim for discrimina-
tion based on his race, as well as discrimination on the basis of his associ-
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The story is different, however, with regard to Keyser
and Robledo. First, both Keyser and Robledo claim to be
members of the Association. Second, they argue that events
surrounding the evaluations made Sweeney aware of their
membership. In January 1995, Sweeney presented the mem-
bers of his cabinet with interim evaluations. Robledo testified
in a deposition that shortly thereafter she challenged Sweeney
over his evaluation process and the contents of her evaluation.
Keyser testified in a deposition that she refused to sign the
evaluation and signed it only when Sweeney had his secretary
stand over her desk waiting for her to sign it. Then, in March
1995, the Association sent the Board a letter complaining of
Sweeney's evaluation practices. Although the letter was not
addressed to him, Sweeney does not contend that he was
unaware of the letter. Therefore, the question is whether a jury
could have reasonably inferred that Sweeney put two and two
together to conclude that the same people who had com-
plained personally to him about the evaluations were the same
people behind the Association that had complained to the
Board via letter in March 1995. A jury could very easily infer
as much. Thus, there is a genuine issue of material fact as to
whether Sweeney knew Keyser and Robledo were members
of the Association, and summary judgment would be inappro-
priate on that ground.

Although there is a genuine issue of material fact as
to whether Sweeney knew Robledo and Keyser were mem-
bers of the Association, this alone is not enough to survive a
motion for summary judgment on their Equal Protection
claim. To avoid summary judgment, Keyser and Robledo
must "produce evidence sufficient to permit a reasonable trier
of fact to find by a preponderance of the evidence that [the]
_________________________________________________________________
ation with persons of a particular race. Cisneros alleged only
discrimination on the basis of his association in his complaint, before the
district court, and in his opening brief. He cannot transform his claim for
the first time in his reply brief.
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decision . . . was racially motivated." FDIC v. Henderson, 940



F.2d 465, 473 (9th Cir. 1991). In this case, that means Keyser
and Robledo were required to produce evidence sufficient to
permit a reasonable trier of fact to find that they were
demoted because they wanted to associate with persons of a
particular race.

Although courts in the Ninth Circuit are not bound by the
formal Title VII disparate treatment burden shifting frame-
work when trying § 1983 claims, id. at 471-72, because both
disparate treatment and § 1983 claims require a showing of
intentional discrimination, it is unsurprising that summary
judgment decisions with regard to § 1983 claims are remark-
ably similar to their Title VII counterparts. See id. at 471-72
& n.14; cf. Gay v. Waiters' and Dairy Lunchmen's Union,
694 F.2d 531, 538 (9th Cir. 1982) ("[I]t is not inappropriate
to allow section 1981 claimants to avail themselves of Title
VII discriminatory treatment standards in proving a prima
facie case."). In FDIC, the court affirmed summary judgment
for the employer where 1) there was little to no direct evi-
dence of discriminatory intent, 2) the employer offered legiti-
mate, non-discriminatory reasons for its actions, and 3) the
employee did not show these reasons were false or pretextual.
FDIC, 940 F.2d at 473-474. Precisely the same three conclu-
sions can be reached with regard to Keyser and Robledo's
claims.

First, Keyser and Robledo do not contend that they
have produced any direct evidence of discriminatory intent,
such as statements by Sweeney that he dislikes persons of a
particular race, see FDIC, 940 F.2d at 473; Gay, 694 F.2d at
546, and instead rely solely on circumstantial evidence. Sec-
ond, Sweeney contends that all of the demotions in this case
were based on his assessment of the abilities of Keyser and
Robledo, as well as the restructuring recommendations by
Vogel & Associates. Third, Keyser and Robledo have pointed
to no evidence that Sweeney's contention is false or pretex-
tual.
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Thus, under FDIC, Keyser and Robledo have failed to
"produce evidence sufficient to permit a reasonable trier of
fact to find by a preponderance of the evidence that[the] deci-
sion . . . was racially motivated." FDIC, 940 F.2d at 473.
Summary judgment in favor of Sweeney was therefore appro-
priate.



VI

For the foregoing reasons, we affirm summary judgment
against Keyser, Robledo, and Cisneros on both their First
Amendment claims and their Equal Protection claims.

AFFIRMED.

_________________________________________________________________

B. FLETCHER, Circuit Judge, dissenting in part:

I respectfully dissent from Part IV.B but concur in the
remainder of the majority opinion.

In Part IV.B, the majority affirms the district court's grant
of summary judgment to Sweeney on Keyser and Robledo's
First Amendment claims. The majority contends that Keyser
and Robledo have only produced "mere evidence that
Sweeney knew of their charges" and that this is not enough
to create a genuine issue of material fact as to whether
Sweeney's allegedly adverse employment actions were moti-
vated by their charges. Majority Opinion at 1627. If that were
so, I would agree. However, viewing the evidence in the light
most favorable to Keyser and Robledo, as we must, I con-
clude that they have presented sufficient evidence for their
First Amendment claims to survive summary judgment.

It is "well established that a plaintiff need not prove allega-
tions with direct evidence and that circumstantial evidence
can be sufficient" to prove that retaliatory intent was a moti-
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vating factor for a public employer's adverse employment
decision. Erickson v. Pierce County, 960 F.2d 801, 805 (9th
Cir. 1992) (citing U.S. Postal Serv. Bd. of Governors v.
Aikens, 460 U.S. 711, 716--17 (1983)); see also Magana v.
Commonwealth of the N. Mariana Islands, 107 F.3d 1436,
1448 (9th Cir. 1997).

In this case, Keyser and Robledo have presented the fol-
lowing circumstantial evidence that Sweeney's employment
decisions were motivated by his desire to retaliate for the
charges they brought against him. Sweeney evaluated
Robledo and Keyser's job performance in late January 1995.
In both cases, his evaluations were critical but constructive,



suggesting ways in which Robledo and Keyser could improve
their performance in their present jobs. In his evaluations,
Sweeney told Robledo that she has "the skills to be most suc-
cessful in a top leadership role." He told Keyser that he
wanted to provide her with "maximum support." In February
1995, a Board member told Sweeney that Keyser and Robledo
had alleged that Sweeney had misused federal funds. Less
than a month later, Sweeney recommended that Keyser be
reassigned. The board approved the reassignment, but Keyser
kept her position because of a defect in the notice given to
her. In November or December of 1996, four "pro-Sweeney"
Board members were elected. However, before the new mem-
bers took office, the old Board voted unanimously to call for
a federal investigation of Sweeney's alleged misuse of federal
funds. After the new members took office, the Board made
Sweeney Interim Superintendent on February 3, 1997, placing
him in a position to affect Keyser and Robledo's employment
status.1 Sweeney "refocused " Robledo's job and immediately
removed her from his cabinet. In May 1997, Sweeney recom-
mended that the Board adopt the Vogel reorganization plan.
He presented the Board with personnel recommendations,
including reassignment of Keyser and Robledo. On May 12,
_________________________________________________________________
1 According to his deposition, Sweeney did not supervise Keyser or
Robledo between June 1996 and February 1997.
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1997, the Board adopted the Vogel plan and approved
Sweeney's personnel recommendations.

The evidence of retaliatory motivation is sufficient for
Keyser and Robledo's claims to withstand summary judg-
ment. Viewing the evidence in the light most favorable to
Keyser and Robledo, it appears that after he evaluated them
in January 1995, Sweeney intended Keyser and Robledo to
remain in their present jobs. It was only after he learned that
they had brought charges against him that Sweeney attempted
to remove Keyser and Robledo from their positions.

Sweeney attempted to take adverse employment action
against Keyser less than a month after hearing that she and
Robledo had levied charges against him. The majority ignores
this evidence, claiming that, at the very least, one and one-
half years separate the time when Sweeney learned of Keyser
and Robledo's charges to the time he took action against
them. See Majority Opinion at 1629 n.4. This is simply



wrong. The majority states that Sweeney's attempt to reassign
Keyser less than a month after being informed that she and
Robledo had alleged that he misused federal funds"is not
even a potentially viable adverse employment action because
the reassignment never came to fruition." Id . But whether the
employment action "came to fruition" is completely beside
the point. The fact that Sweeney tried to reassign Keyser just
after hearing about her whistle-blowing and not long after he
indicated that he intended to keep her in her present position
is--viewing the evidence in the light most favorable to
Keyser--clearly probative of Sweeney's motivation. In addi-
tion, I note that the majority fails to include in its calculation
the fact that Keyser was away on medical leave from May
1995 until March 1996.

The majority also characterizes as dicta our statement in
Schwartzman v. Valenzuela, 846 F.2d 1209, 1212 (9th Cir.
1988), that proximity between an employer's knowledge of an
employee's protected speech and the employer's adverse
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action is sufficient to preclude summary judgment for the
defendant. See Majority Opinion at 1628-29 n.4. This mis-
characterizes our decision. It was holding, not dicta. See Sch-
wartzman, 846 F.2d at 1212 ("Given the employer's
knowledge that the plaintiff engaged in protected activities
and the proximity in time between the protected action and
the allegedly retaliatory employment decision, a jury logically
could infer that Schwartzman was terminated in retaliation for
his speech." (internal quotation marks omitted)). The plain-
tiff's evidence that his employer had sent him a memorandum
concerning his speech was an additional basis for our holding.
See id. ("Additionally, Schwartzman presented a memoran-
dum from the hospital's clinical director warning him that he
was not authorized to speak out on certain employee matters
that were then in dispute at the hospital. Based upon this evi-
dence, the trial court correctly held that Schwartzman had
presented a genuine issue of fact concerning the question
whether his speech was a substantial factor in his termina-
tion."). In any case, I note that here Keyser and Robledo have
presented more than evidence of proximity. When viewed in
the light most favorable to them, Keyser and Robledo have
presented evidence that Sweeney was content to have them
remain in their jobs after he evaluated them in 1995 and that
it was only after he learned of their whistle-blowing that
Sweeney took steps to remove them.



Sweeney took adverse employment action against Robledo
within two to three months of the Board's voting for an inves-
tigation of the charges against him. Moreover, he acted as
soon as he had power to do so. The majority ignores the fact
that Sweeney's action towards Robledo occurred on the heels
of the Board's vote for a federal investigation. See Majority
Opinion at 1629 n.4. The Board's vote was the first indication
that Keyser and Robledo's whistle-blowing might adversely
affect Sweeney. Since the Board's vote resulted directly from
Keyser and Robledo's charges, and since Sweeney knew this,
the Board's vote is a salient point from which to measure the
amount of time that elapsed between the plaintiff's protected
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conduct and the defendant's adverse action. The majority fails
to explain why it "rejects [the] invitation[ ]" to consider the
time between the Board's vote and Sweeney's action towards
Robledo. Id.

Circumstantial evidence such as we have here is sufficient
to merit factfinding by a jury. See Perez v. Curcio, 841 F.2d
255, 258 (9th Cir.1988). Moreover, "courts have traditionally
held that summary judgment is inappropriate when questions
of motive predominate in the inquiry about how big a role the
protected behavior played in the employment decision." Pea-
cock v. Duval, 694 F.2d 644, 646 (9th Cir.1982) (internal quo-
tation marks omitted). The majority has taken on the role of
the jurors. I would reverse the district court's grant of sum-
mary judgment in Sweeney's favor on Keyser and Robledo's
First Amendment claims and remand for trial by real jurors.
Accordingly, I dissent.
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