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OPINION

REINHARDT, Circuit Judge: 

This case has a long and difficult history. The allegations
are serious; the plaintiffs, highway patrol officers who are
members of racial minorities, allege that their employer, the
California Highway Patrol (“CHP”), maintains a promotional
process that discriminates against them on the basis of race.
The district court and this court have struggled with the issues
involved, both because of the nature and importance of the
allegations, and the complex legal and factual issues involved
in racial discrimination cases. 

In 1994, Jeff D. Paige, a black CHP lieutenant, brought this
class action pursuant to 42 U.S.C. § 1983 on behalf of all cur-
rent and future non-white CHP officers. He alleged that the
promotional process of the CHP has a discriminatory impact
on non-white officers in violation of Title VII of the 1964
Civil Rights Act. After a lengthy discovery period and a great
number of submissions, the district court found that the
CHP’s promotional process resulted in a disparate impact on
the plaintiff class and, accordingly, granted partial summary
judgment for the plaintiffs. The CHP appealed, and we
reversed and remanded for further factual findings. See Paige
v. State of California, 102 F.3d 1035 (9th Cir. 1996); Paige
v. State of California, No. 95-56669, 1996 WL 740839 (9th
Cir. Dec. 20, 1996) (unpublished memorandum disposition)
[hereinafter collectively referred to as Paige I]. Upon remand,
the district court ordered additional discovery, and again
granted partial summary judgment for the plaintiffs. The CHP
again appealed, and again we consider the issues. 

Background Facts

As of December 31, 1993 (the last reporting date prior to
the filing of the lawsuit), the CHP employed approximately
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5,675 officers, approximately 1,119, or 19.7%, of whom were
officers of color. Only 102 of these non-white officers were
in positions above the entry-level rank; they constituted
approximately 11.1% of the total number of officers in super-
visory positions. In contrast, non-white officers comprised
approximately 20.9% of the CHP officers in non-supervisory
positions. 

In order to become a peace officer with the CHP, an appli-
cant must first be hired as a cadet and complete a six month
training program. Thereafter, the successful applicant is
assigned to an entry-level peace officer position. An officer
may subsequently apply for a promotion in rank and advance
to sergeant, lieutenant, captain, assistant chief, and finally, to
deputy chief. No outside hiring occurs beyond the entry-level
position. 

In order to be eligible for promotion, an officer must pass
a promotional examination.1 There is a different examination
process for each supervisory rank. For example, the exam for
the sergeants rank includes an oral and written component
whereas that for the position of assistant chief is oral only.2

Although certain ranks may share the same examination for-
mat, the exam for each rank is comprised of different ques-
tions and covers different exam topics. Written exams

1During the period relevant to this lawsuit, the examinations were given
approximately every two years. The questions differed each time the
exams were administered. Although individuals who reach the higher
supervisory ranks may apply for the position of Chief, there is no promo-
tional exam for that position, and the record does not reflect whether out-
side candidates are eligible to apply. 

2During the relevant period of time for this lawsuit, the sergeants and
lieutenants promotional exams were comprised of a written and oral com-
ponent; the captains exam consisted of an “in-basket” exercise and an oral
interview; and the assistant chiefs and deputy chiefs exams consisted of
oral interviews only. An “in-basket” exam is a written exam in which the
applicants write answers to hypothetical problems that they may confront
in their future employment. 
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generally consist of a multiple-choice component and an
essay component. The oral exam is labeled a “qualifications
appraisal interview.” For the exams with a traditional written
and oral component (sergeants and lieutenants), the applicants
are notified by letter after the written portion that they either
passed or failed. Only if they passed are they permitted to take
the remainder of the exam. 

When the promotional examinations are completed, an eli-
gibility list is compiled. The eligibility list is a list of the suc-
cessful applicants, ranked according to their “weighted
composite score” on the completed exam. As vacancies in the
supervisory ranks occur, officers are promoted in the order in
which their names appear on the eligibility list. The list is
used only until new exams are conducted at which time a new
list is created. 

Analysis

[1] In order to make a prima facie case of “disparate
impact” under Title VII, the plaintiffs must show “that a
facially neutral employment practice has a ‘significantly dis-
criminatory’ impact upon a group protected by Title VII.”3

 Moore v. Hughes Helicopters, Inc., 708 F.2d 475, 481 (9th
Cir. 1983); see also Wards Cove Packing Co. v. Atonio, 490
U.S. 642, 645-46 (1989). This showing consists of two parts:
the plaintiffs must demonstrate 1) a specific employment
practice that 2) causes a significant discriminatory impact.
Wards Cove Packing Co., 490 U.S. at 656-67; Watson v. Fort
Worth Bank & Trust, 487 U.S. 977, 994 (1988). Statistical
evidence is used to demonstrate how a particular employment

3We review the district court’s conclusion as to a prima facie case of
disparate impact de novo but review the underlying findings of fact for
clear error. See Tiano v. Dillard Dept. Stores, Inc., 139 F.3d 679, 681 (9th
Cir. 1998). In particular, we give deference to a district court’s findings
regarding statistical evidence. See Hazelwood Sch. Dist. v. United States,
433 U.S. 299, 312 (1977). 
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practice causes a protected minority group to be underrepre-
sented in a specific area of employment (for example, hiring
or promotion). See Watson, 487 U.S. at 994. The statistical
analysis must show a disparity that is “sufficiently substan-
tial” as to “raise such an inference of causation.”4 Id. at 995.

[2] In evaluating the impact of a particular process, we
must compare the group that “enters” the process with the
group that emerges from it. Here, the plaintiffs challenge sev-
eral parts of the promotional process of the CHP as having a
disparate impact on non-white officers. Ordinarily, we would
analyze this claim by determining whether the group of offi-
cers that received promotions looks statistically different from
the group that applied for such promotions — that is, we
would compare the racial composition of the officers who are
appointed to supervisory positions as a result of a challenged
examination with the racial composition of the officers who
applied for promotion to those positions. We have previously
stated that “[t]he best evidence of discriminatory impact is
proof that an employment practice selects members of a pro-
tected class . . . in a proportion smaller than in the actual pool
of eligible employees.” Moore, 708 F.2d at 482. However, we
have also stated that this general principle is true only if there
is not “a characteristic of the challenged selection device that
makes use of the actual pool of applicants or eligible employ-
ees inappropriate.” Id. 

Here, the parties do not dispute that the officers who suc-
cessfully made it to the CHP supervisory ranks constitute one
group for comparison. The parties do dispute, however, the
group to which this first group should be compared (“the
comparative group”). The defendants argue that we should

4A plaintiff need not prove discrimination with “scientific certainty”; he
must, however, prove any such charge by a preponderance of the evi-
dence. Eldredge v. Carpenters 46 N. Cal. Counties Joint Apprenticeship
and Training Comm., 833 F.2d 1334, 1338 (9th Cir. 1987) (quoting
Bazemore v. Friday, 478 U.S. 385 (1986)). 
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conduct our statistical analysis as we ordinarily would in a
promotion case and use an “internal pool” (the actual pool of
promotional applicants) as the comparative group. In contrast,
the plaintiffs argue that an internal pool is not appropriate
because the CHP’s discrimination in hiring renders that pool
an inaccurate reflection of the number of qualified non-white
candidates who should be eligible, and would apply, for pro-
motions. Accordingly, the plaintiffs argue that an “external
pool” should be used — that is, a pool consisting of similarly
skilled peace officers in the state of California.5 

Prior to Paige I, the district court concluded that an exter-
nal rather than internal pool was the appropriate comparative
group to use in this case. On appeal, we held that the district
court made insufficient factual findings to justify that conclu-
sion. Accordingly, we remanded for further findings as to
which type of pool was appropriate for use in this case and
whether, using whichever pool was appropriate, a disparate
impact had been demonstrated. After further discovery, the
district court again found an external pool to be the appropri-
ate comparative group, and again found a disparate impact. It

5The “external pool” is defined by the categories of the 1990 California
Census that correspond to the similarly skilled positions in the CHP.
According to the census, the state-wide percentage of non-white “Supervi-
sors, Police and Detectives” (census code 414 — supervisory positions) is
23.1%. The state-wide percentage of non-white “Police and Detectives,
Public Service” (census code 418 — non-supervisory positions) is 28.8%.
The district court adopted the 1990 California Census codes as the appro-
priate measurements of qualified non-white applicants for the supervisory
CHP positions. 

With regard to the internal pool, of the 2,842 officers who applied to be
promoted, 572, or 20.1%, were non-white. Thus, the difference between
using an internal and an external pool is that in the former case, non-
whites would constitute 20.1% of the total number of (actual) applicants
and in the latter, 28.8% of the total number of (potential) applicants. The
internal pool would, of course, vary depending on the aspect of the promo-
tional process challenged. For example, if the analysis focused solely on
the sergeants written exam, the internal pool would consist of the officers
who applied for promotion to the sergeants rank. 
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found that the use of the internal pool was inappropriate
because of barriers to the hiring process that resulted in an
underrepresentation of non-whites in the group eligible to
apply for promotions. 

[3] Much of this case’s history has concentrated on the
debate over the use of an external versus internal pool. We
may have inadvertently contributed to this diversion from the
controlling issues. In Paige I, in holding that the use of the
external pool was unjustified on the record before us, we
stated that “[t]here was no evidence offered that the CHP dis-
criminated in hiring, or of any employment practice that
deterred non-white, non-supervisory employees from apply-
ing for promotion.” Paige I, 1996 WL 740839, at *2. The par-
ties and the district court then devoted their efforts in large
part to examining whether the CHP engaged in discriminatory
hiring at the entry-level and assessing the appropriateness of
using an external pool. However, at the time of Paige I, the
district court had not yet made a critical ruling that turns out
to be determinative of the appropriate comparative group
issue. Following our remand in Paige I, the district court held
that, in light of the limited nature of their pleadings, the plain-
tiffs lacked standing to challenge the “closed promotion pro-
cess” of the CHP. This ruling, which plaintiffs do not contest
on appeal, leads to the inevitable conclusion that the use of an
external pool in this case is inappropriate. 

The district court’s standing ruling was issued in response
to the plaintiffs’ efforts to invalidate the CHP’s practice, pur-
suant to Cal. Veh. Code § 2251, of promoting only from
within, as opposed to allowing officers from other police
departments to apply for CHP supervisory positions. Obvi-
ously, as the district court noted, hiring only from within
could not harm the plaintiffs, who are all members or future
members of the CHP. In fact, prohibiting outside competition
and thereby limiting the numbers of persons eligible to seek
supervisory positions to those in the plaintiff class could only
benefit the class members and improve their chances for pro-
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motion. As the district court explained, “[p]laintiffs are not
subject to the limitations of § 2251 because, as members of
the CHP, they are eligible to apply for supervisory vacan-
cies.” It therefore found that they lacked standing to challenge
the practice. In short, the district court held that the plaintiffs
may only challenge the aspects of the promotional process
that adversely affect them, and that a closed promotional pro-
cess causes them no injury. 

[4] The use of an external pool might well be appropriate
in a case in which the plaintiffs are free to challenge the valid-
ity of a closed promotional process and to seek relief in the
form of an order requiring that candidates both from within
and without an employer’s ranks be allowed to compete for
supervisory vacancies. In that circumstance, the court would
have to determine whether the employer’s closed promotional
process served to limit disproportionately the number of non-
whites who obtain supervisory positions with the employer,
and accordingly, the comparative group would consist of all
potential applicants. Where, however, as here, the plaintiffs
are by class definition all members of the CHP who may only
contest the aspects of the closed promotional process that
adversely affect their own opportunities for promotion, the
only relevant question is whether the examination process
adversely affects non-white as compared to white CHP offi-
cers. In other words, does the challenged practice favor white
officers over non-white officers? To answer this question, an
internal pool — the pool of all officers who apply for promo-
tion — constitutes the appropriate comparative group.6 

[5] In sum, we hold that an internal pool is the proper com-
parative group for use in determining whether the various

6The plaintiffs have not offered any evidence to suggest that non-white
officers who are eligible for promotion are dissuaded from actually apply-
ing for these promotions. Therefore, the pool of actual applicants is appro-
priate for statistical analysis as opposed to using the pool of officers who
are eligible to apply. 
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parts of the CHP’s promotional process have a disparate
impact on non-white officers.7 Although this holding requires
us to reverse the district court’s grant of summary judgment
for the plaintiffs, it does not require us to direct that summary
judgment be awarded to the defendants. Instead, we must ask
which parts of the promotional process, if any, have a dispa-
rate impact on non-white officers. This can only be answered
by employing a statistical analysis based on the proper com-
parative group. Because the parties offer conflicting infer-
ences drawn from the evidence they each offered as to
whether the use of an internal pool shows such a discrimina-
tory effect, there is a genuine dispute of material fact as to
whether the promotional exams have a disparate impact, and
this action must proceed to trial.8 

7The fact that the plaintiffs in this case are required to contest particular
aspects of the promotional process comports with the general rule that,
unless the factors are incapable of separation, a plaintiff must demonstrate
that a particular factor or aspect of a decisionmaking process has a dispa-
rate impact. See Watson, 487 U.S. at 994; Stout v. Potter, 276 F.3d 1118,
1124 (9th Cir. 2002) (stating that plaintiffs generally cannot attack overall
decisionmaking process, rather they must identify a particular element or
practice); see also 42 U.S.C. §§ 2000e-2(k)(1)(A)(i) and (B)(i). But see
Powers v. Alabama Dept. of Educ., 854 F.2d 1285, 1293 (11th Cir. 1988)
(“[P]laintiffs alleging class-wide discrimination in promotions are not
required to isolate the particular aspect of the promotional process that is
responsible for the discriminatory impact.”). 

8It appears from the district court’s order that the judge may have
already considered some of the plaintiffs’ data in which they used an inter-
nal pool for their statistical analysis. The district court stated that it
granted partial summary judgment for the plaintiffs “on the issue of dispa-
rate impact resulting from the use of written examination for promotional
eligibility.” However, such a conclusion would not be possible using an
external pool because the external pool data is not subdivided according
to various types of examinations. Nevertheless, the district court explicitly
stated that an external pool was the appropriate measure for determining
disparate impact in this case. If only because of this internal inconsistency,
we cannot affirm the district court’s grant of summary judgment in favor
of the plaintiffs on the alternate ground that it is supported by statistical
data based on the use of an internal pool. 
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There are, however, questions of law bound up in these fac-
tual questions. In order to give guidance to the parties and the
district court, and because this case was filed eight years ago
and has been before this court twice already, we address these
issues now. The defendants challenge the validity of the plain-
tiffs’ statistical analyses in three ways: First, the defendants
argue that the plaintiffs improperly aggregate data from the
various written examinations; second, they contend that the
plaintiffs erroneously group all non-white officers together
rather than analyzing the data according to each separate
minority group; and third, the defendants argue that the plain-
tiffs may not include data from before the beginning of the
liability period. 

With regard to the first two arguments against the aggrega-
tion of data, it is a generally accepted principle that aggre-
gated statistical data may be used where it is more probative
than subdivided data. See Eldredge v. Carpenters 46 N. Cal.
Counties Joint Apprenticeship and Training Comm., 833 F.2d
1334, 1339-40 nn.7&8 (9th Cir. 1987). Such use is particu-
larly appropriate where small sample size may distort the sta-
tistical analysis and may render any findings not statistically
probative. See Int’l Brotherhood of Teamsters v. United
States, 431 U.S. 324, 340 n.20 (1977); Stout v. Potter, 276
F.3d 1118, 1123 (9th Cir. 2002). Indeed, some commentators
suggest that stratification should be upheld only if the
employer can demonstrate that “the stratification is appropri-
ate, and that the stratifying variable is business justified.”
Ramona L. Paetzold & Steven L. Willborn, The Statistics of
Discrimination § 5.08 at 35 (1996 & Supp. 2001). 

The defendants first argue that the plaintiffs improperly
group data from the various written exams for the supervisory
ranks.9 The district court found aggregation of the supervisory

9The defendants also contest categorizing the “in-basket” captains exam
as a written examination. However, the defendants’ own witness, the
Commander of the CHP’s Selections and Examination Section, made clear
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positions to be more probative than subdivided data. We
agree. The plaintiffs demonstrated, by pointing to the State
Personnel Reports, the Census reports, and the CHP’s own
descriptions of the positions, sufficient commonality among
the duties and skills required by the various supervisory posi-
tions to justify aggregation. The defendants themselves group
the supervisory positions together for purposes of their reports
to the State Personnel Board and the EEOC. Additionally,
aggregation of similar employment positions has been done in
other Title VII race discrimination cases. See Hazelwood, 433
U.S. at 308 n.13 (aggregating various types of public school
teacher positions for purposes of analysis); Simmons v. City
of Kansas City, No. CIV.A.88-2603-0, 1992 WL 403096, at
*6 (D. Kan. Dec. 7, 1992) (upholding statistical analysis that
grouped testing procedures for all supervisory ranks of police
department). 

Second, the defendants contest the district court’s ruling
that aggregating non-white officers resulted in more probative
data than would dividing them according to individual minor-
ity groups. Again, we agree with the district court. In general,
“the plaintiff should not be required to disaggregate the data
into subgroups which are smaller than the groups which may
be presumed to have been similarly situated and affected by
common policies.” Eldredge, 833 F.2d at 1340 n.8 (quoting
D. Baldus & J. Cole, Statistical Proof of Discrimination § 7.0-
7.2 (1980 & 1986 Supp.)). Here, plaintiffs’ theory is that the
employment practices have the identical discriminatory effect
upon members of all minority groups, and that those practices
unlawfully benefit solely the members of the white majority.

that the in-basket exam is a written exam. He described the captains exam-
ination process as follows: “Candidates are required to respond in writing
to the problems contained in the in-basket exercise. These written
responses are evaluated for technical content and writing proficiency by
panel members of the qualifications appraisal oral interview that follows
the in-basket exercise.” Thus, it is clear that the in-basket exam qualifies
as a written exam. 
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Right or wrong, they are entitled to attempt to prove their
case. In addition, the defendants have not put forth any evi-
dence that certain minority groups should be evaluated differ-
ently than others or that the promotional process has treated
particular minority groups differently. Cf. Rich v. Martin
Marietta Corp., 522 F.2d 333, 346 (10th Cir. 1975) (holding
that inclusion of “Orientals and American Indians” was not
appropriate because they were not similarly situated in terms
of numbers in upper echelon of the labor force). Finally, the
defendants have not presented any evidence that suggests that
the stratification of data on the basis of particular minority
groups is business justified.10 

The defendants’ final argument regarding plaintiffs’ statis-
tics is that the plaintiffs erroneously rely on data taken from
examinations and corresponding eligibility lists that expired
before the start of the liability period. However, we agree with
the district court that pre-liability period data is proper for
inclusion in the statistical analysis in this case. 

Where a systemic policy of discrimination is ongoing, a
plaintiff may allege a continuing violation under Title VII.
See Moore v. City of San Jose, 615 F.2d 1265, 1274 (9th Cir.
1980). We have recognized that continuing violations are
most likely to occur in cases involving placements or promo-
tions. See Morgan v. Nat’l R.R. Passenger Corp., 232 F.3d
1008, 1016 (9th Cir. 2000); Williams v. Owens-Illinois, Inc.,
665 F.2d 918, 924 (9th Cir. 1982). The “continuing violation”
doctrine “allows courts to consider conduct that would ordi-
narily be time barred ‘as long as the untimely incidents repre-

10As additional support for the aggregation of the statistics concerning
non-white officers, we note that the class was certified as a class of “non-
white” officers and the CHP did not contest this aspect of the certification.
See Paige I, 102 F.3d at 1042 (affirming use of class-based action and
stating how case would look at use of race in all applications for promo-
tions); see also Wards Cove, 490 U.S. at 647 (action in which plaintiff
class comprised of all non-white workers); Domingo v. New England Fish
Co., 727 F.2d 1429, 1442 (9th Cir. 1984) (same). 
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sent an ongoing unlawful employment practice.’ ” Morgan,
232 F.3d at 1014 (internal citations omitted). Thus, an ongo-
ing and system-wide discriminatory employment practice is
actionable “even if some or all of the events evidencing its
inception occurred prior to the limitations period.” Williams,
665 F.2d at 924; see also Green v. Los Angeles County Super-
intendent of Schs., 883 F.2d 1472, 1480 (9th Cir. 1989). 

In this case, the plaintiffs allege that the CHP’s promotional
process operates as a system-wide ongoing discriminatory
policy and practice.  The district court found that the
“[p]laintiffs submitted evidence that the CHP’s promotion
policy is a continuing violation of Title VII.” Therefore, the
district court is correct that it is permissible for the plaintiffs
to include pre-liability data in support of their allegations.
Because the plaintiffs raise their claim of disparate impact
under a viable “continuing violation” theory, they may use
pre-liability period data to demonstrate “a systematic policy
or practice of discrimination that operated, in part, within the
limitations period.”11  Morgan, 232 F.3d at 1015. 

In sum, we reject the defendants’ three arguments contest-
ing certain aspects of the plaintiffs’ statistical analyses. The
plaintiffs may aggregate data from the various supervisory
written examinations and may group all non-white officers
together for comparison purposes. Additionally, “pre-liability
period” data may be included in the statistical analyses under
the continuing violation theory. The defendants are of course
equally free to introduce whatever data they may deem to be
appropriate, subject to the further rulings of the district court.12

11There is no debate over the fact that the CHP employed the promo-
tional process at issue here during the liability period. Accordingly, there
is no question that this action is timely. See Reed v. Lockheed Aircraft
Corp., 613 F.2d 757, 760 (9th Cir. 1980); see also United Air Lines, Inc.
v. Evans, 431 U.S. 553, 559-60 (1977). 

12On summary judgment, the plaintiffs presented statistical analyses
using an internal pool in support of their contentions as to the disparate
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The defendants also argued before the district court that
even if its promotional process did have a disparate impact on
non-white officers, the process “fulfill[s] a genuine business
need” and is therefore job related and permissible under Title
VII. Griggs v. Duke Power Co., 401 U.S. 424, 432 (1971); see
also 42 U.S.C. § 2000e-2(k)(1)(A)(i). We agree with the dis-
trict court that the CHP failed to show an appropriate valida-
tion of the promotional process as a whole or of its individual
parts, in part because it did not present any evidence regard-
ing how the examinations actually test for the skills identified
by the CHP as critical to performing well in a particular
supervisory rank. See Griggs, 401 U.S. at 432; Assoc. of
Mexican-American Educators v. State of California, 231 F.3d
572, 585 (9th Cir. 2000) (en banc); Bouman v. Block, 940
F.2d 1211, 1228 (9th Cir. 1991). Therefore, on the record
before us, the defendants have failed to meet their burden of
production demonstrating that the promotional process is “job
related.” 

Because we hold that an external pool is not the appropriate
comparative group for determining disparate impact, the sum-
mary judgment in favor of the plaintiffs cannot stand. We also
hold that the defendants have failed to demonstrate that the
promotional process at issue fulfills a genuine business need;
thus, they also are not entitled to summary judgment. Genuine
issues of material fact remain. We therefore remand for trial
at which time the parties may submit appropriate statistical
and other evidence in light of our holding. We also vacate the
injunction issued by the district court because it was based in
part on its granting of summary judgment to the plaintiffs and

impact on non-white officers of (a) the sergeants written examination
standing alone; (b) the sergeants, lieutenants, and captains written exami-
nations combined; and (c) the use of a weighted composite score for deter-
mining the eligibility lists for the sergeants rank. Upon remand, the
plaintiffs are not limited to challenging these aspects of the promotional
process but may offer appropriate statistical evidence regarding any of the
classifications or examinations involved. 
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its finding of disparate impact using an external pool. We
express no view as to whether injunctive relief would other-
wise be appropriate. 

REVERSED AND REMANDED. 
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