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OPINION
PAEZ, Circuit Judge:

A criminal defendant's Sixth Amendment right to counsel
includes the right to be represented by an attorney with undi-
vided loyalty. See Wood v. Georgia, 450 U.S. 261, 271
(1981). This guarantee is so important that, unlike with other
Sixth Amendment claims, when a defendant alleges an uncon-
stitutional actual conflict of interest, "prejudice must be pre-
sumed,” Delgado v. Lewis, 223 F.3d 976, 981 (9th Cir. 2000)
(citing Cuyler v. Sullivan, 446 U.S. 335, 350 (1980), and
Flanagan v. United States, 465 U.S. 259, 268 (1984)), and
harmless error analysis does not apply. United Statesv. Allen,
831 F.2d 1487, 1494-95 (9th Cir. 1987) (citing Cuyler, 446
U.S. at 349).
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At histria on charges of murder and attempted murder,
prosecutors presented evidence that Petitioner Michael Lock-
hart had committed a second, earlier murder. Lockhart's
appointed counsel was also representing another man who
was implicated in that earlier homicide. On direct appeal and
in hisfederal petition for awrit of habeas corpus, Lockhart
alleged that this dual representation presented a conflict of
interest that infringed his Sixth Amendment right to counsel.
Both the state appellate court and the district court rejected
Lockhart's claim. On appeal from the denia of his petition for
awrit of habeas corpus under 28 U.S.C. § 2254, we have
jurisdiction under 28 U.S.C. 88 1291 and 2253. We hold that,
because trial counsel had an actual conflict of interest that
adversely affected his representation of Lockhart, Lockhart's



Sixth Amendment right to counsel was violated. We reverse
and remand.

Lockhart was convicted in the California Superior Court for
murder and attempted murder in the May 31, 1990, shooting
of two men, Roderick "Roger" Lane and Herbert"Legs'
Jamerson. Lane was killed. Lockhart was also implicated in,
although not charged with, the May 7, 1990, shooting death

of athird man, Terry Cooper.1 The prosecution offered evi-
dence of Lockhart's aleged involvement in the Cooper killing
in order to establish Lockhart's identity as the perpetrator in
the Lane and Jamerson shooting.

1 A detailed statement of the shootings of Lane, Jamerson, and Cooper

IS not necessary to our resolution of Lockhart's Sixth Amendment claim.

A complete explication of the facts can be found in the district court's
order denying Lockhart's petition, Lockhart v. Maddock, No. C97-1447
MJJ, 1999 WL 179688 (N.D. Cd. Mar. 29, 1999) (hereinafter Lockhart
1). Thedistrict court's factual findings are reviewed for clear error. Lopez
V. Thompson, 202 F.3d 1110, 1116 (9th Cir. 2000) (en banc). We note that
the district court adopted the factual findings of the California Court of
Appea's unpublished decision upholding Lockhart's conviction on direct
appeal. 1999 WL 179688, at *1 n.1. The state court's determination of the
factsis presumed to be correct. 28 U.S.C. 8§ 2254(e)(1).
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A criminalist at the Oakland (California) Police Depart-
ment had concluded, from analysis of shell casings found at
the scenes, that the same guns were used in both the May 7
and May 31 incidents. He also compared these casings with
otherstest-fired from two weapons subsequently seized by the
police. The expert determined that the seized weapons were
the ones used in both shootings. One of the guns, a Glock .9
millimeter pistol, had been seized in a search of aresidence
occupied by Larry Galbert.

On May 10, 1990, an anonymous female caller informed

the Oakland Police Department that two of the shooters who
"killed Terry [Cooper] on Seminary" were'Henry Scott and
Larry Gabert." And on September 12, 1990, an informant
named Norbert Bluitt told the department that "Larry Galbert,
Henry Scott, and Tony Penniman were the men who shot and
killed Terron Cooper." Attorney Richard Hove was appointed
to represent Galbert when he was charged with possession of



drugs and of the Glock pistol. Galbert was not charged with
the Cooper killing. Several months later, Hove was appointed
to represent Lockhart when he was charged with murder and
attempted murder in the shooting of Lane and Jamerson.

According to the district court, after being appointed to rep-
resent both Lockhart and Galbert,

Hove learned that the Glock pistol found at Galbert's
residence was one of the weapons used to kill both
Lane and Cooper; that the police had received infor-
mation from two informants implicating Galbert in
the Cooper homicide; and that although Galbert's
picture had been included in a photographic lineup
adefense investigator showed eyewitnesses to both
the Cooper and Lane homicides, no one identified
Galbert from this photographic spread. Upon learn-
ing thisinformation, Hove had both Lockhart and
Galbert execute waivers of conflict of interest.
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Lockhart I, 1999 WL 179688, at *8 n.7. That is, the district
court found that Hove knew that Galbert had been implicated
in the May 7, 1990, killing of Cooper befor e obtaining the
waivers. Lockhart's waiver read as follows:

I, MICHAEL LOCKKART [sic] acknowledge
that | have been advised by my attorney RICHARD
E. HOVE that there exists a conflicts[sic] of interest
in Mr. Hove's representation of me and another indi-
vidual whom he represents name [sic] LARRY
GALBERT. | have been adviced [sic] by Mr. Hove
that | have the right to have counsel of my own
choice who does not represent both me or [sic ] Mr.
Galbert.

Having been advised of the above and realizing
the nature and affect [sic] of the conflict it ismy
choice and request that Mr. Hove continue to repre-
sent me. | realize | may have the benefit of the
advice of separate counsdl in deciding to waive any
conflicts of interest and has [sic] chosen not to seek
such. | further acknowledge that thisdecision is
made by me freely, vonteerly [sic] and with full
knowledge of its potential consequence.



Id. at *9.

At apretrial hearing, the court questioned both Lockhart
and Hove about the conflict.2 In response to the court's ques-

2 The exchange was as follows:

The Court: The conflict is based upon Mr. Hove's representational ser-
vices provided to Mr. Galbert, who isin possession of the gun, and the
representational services provided to Mr. Lockhart. Was there any other
factual basisfor the conflict?

Mr. Hove: | think that's the sole basis for the conflict .. . . .

The Court: And thereis no dispute that that gun was the last gun used
in the matter that's before the Court at this point?

3190
tions, Hove asserted that Galbert's alleged possession of the
gun used in the shootings was "the sole basis for the conflict.”
Supra note 3. After also questioning Lockhart, the trial court
accepted hiswaiver, "finding that he has discussed this matter
with his attorney and he feels that he has been made aware of
the dangers and possible drawbacks.” 1999 WL 179688, at
*10. Hove did not, however, disclose to either Lockhart or the
court that Galbert had been identified by two people as one
of the shootersin the May 7 Cooper murder. Thereis no evi-
dence that Hove ever told Lockhart that he had decided not
to pursue the alegations against Galbert as part of Lockhart's
defense.

After his sentencing, Lockhart appealed his conviction to

Mr. Hove: Wdll, it's not a matter there is no dispute. It's more in the
sense, Y our Honor, that there would be evidence that showed that that gun
was in fact balistically the weapon that was used .. . .

The Court: . . . . Mr. Hove, have you explained or discussed with your
client the potential drawbacks of your joint representation of hisinterests
in connection with this particular matter and the interests of Mr. Galbert?

Mr. Hove: Yes, | have. Michael, you and | have discussed the fact that
| represent both you and Larry Galbert?

Defendant: (Nodsin the affirmative)



Mr. Hove: And during the course of that discussion we have discussed
what might be considered the pros and cons of me representing both of
you, possible benefits as well as possible drawbacks of that; is that cor-
rect?

Defendant; Y eah.

Mr. Hove: And do you fedl that you and | have discussed that fully so
you're aware of what problems may present to you in my representing Mr.
Galbert aswell asyou?

Defendant: Yes. . ..

The Court: . . . . And you feel you have been made aware of the dangers
and possible consequences of his representing you as well as Mr. Galbert?

Defendant: Yes.
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the California Court of Appeal, asserting, inter alia, that trial
counsel's conflict of interest deprived him of hisfederally
guaranteed right to effective assistance of counsel. In an
unpublished decision filed on July 14, 1994, the court
affirmed Lockhart's conviction. People v. Lockhart, No.
A056404, dlip op. (Cal. Ct. App. July 14, 1994) (hereinafter
Lockhart 1). On July 29, 1994, L ockhart filed an original Peti-
tion for Writ of Habeas Corpus in the California Court of
Appeal, asserting two additional claims, which we do not
address here. The court summarily denied the petition on
August 22, 1994. His subsequent habeas corpus petition to the
California Supreme Court was denied on November 2, 1994.3

On April 23, 1994, Lockhart filed a petition for awrit of
habeas corpus under 28 U.S.C. § 2254 in the Northern District
of Cdifornia. The district court heard argument on Lockhart's
petition, then denied it on March 29, 1999. L ockhart timely
appeals.4

Lockhart's petition was filed after April 24, 1997, and

is therefore subject to the provisions of the Antiterrorism and
Effective Death Penalty Act of 1996 ("AEDPA™). We review
the district court's decision to deny a 28 U.S.C.§ 2254 habeas
petition de novo. Bribiescav. Galaza, 215 F.3d 1015, 1018
(9th Cir. 2000). But under AEDPA, we may grant habeas




relief to a person in state custody only if the claimed constitu-
tional error "resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly established

3 Respondent does not dispute that Lockhart has exhausted his state

court remedies as required by 28 U.S.C. § 2254(b)(1)(A).

4 Thedistrict court issued a certificate of appealability on May 14, 1999,
finding that (1) the trial counsel's conflict of interest, (2) the alleged fail-
ure by the prosecution to disclose excul patory evidence, and (3) the alleg-
edly ineffective assistance of counsel at trial raised substantial
constitutional issues. 28 U.S.C. § 2253(c)(2). Because we reverse based on
the conflict of interest, we do not reach the other two issues.
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Federal law, as determined by the Supreme Court of the
United States.” 28 U.S.C. 8§ 2254(d)(1). As we recently sum-
marized, in Williamsv. Taylor, 529 U.S. 342, 120 S.Ct. 1495
(2000),

[t]he Supreme Court confirmed that the two clauses
[-- "contrary to" and "unreasonable application of"
--] have independent meanings, but went on to hold
that the two clauses apply both to questions of law
and mixed questions of law and fact. See Williams,
120 S.Ct. at 1519-21. The "contrary to" prong
applies to a state court "conclusion opposite to that
reached by th[e] [Supreme] Court on a question of
law" as well as when "the state court confronts a set
of facts that are materially indistinguishable from a
decision of th[€] [Supreme] Court and nevertheless
arrives at aresult different from [that] precedent.” Id.
at 1519-20. The "unreasonable application of" prong
applies at least to "[a] state-court decision that cor-
rectly identifies the governing legal rule but applies
it unreasonably to the facts of a particular prisoner's
case." Id. at 1520-21.

Baker v. City of Blaine, 221 F.3d 1108, 1110 n.2 (9th Cir.
2000). "[W]e still ook to our own law for its persuasive
authority in applying Supreme Court law . . . . Our cases may
be persuasive authority for purposes of determining whether
aparticular state court decision is an “unreasonable applica-
tion' of Supreme Court law ... ."" Van Tran v. Lindsey, 212
F.3d 1143, 1154 (9th Cir. 2000) (quoting Duhaime v.
Ducharme, 200 F.3d 597, 600 (9th Cir. 2000)).




The Cadlifornia appellate court's unpublished decision in
Lockhart's direct appeal addresses his claim that he was
deprived of hisright to effective assistance of counsel because
of hisattorney's conflict of interest. That claim istherefore
subject to the standard articulated in Williams and our subse-
quent cases.

3193
1

We summarized the Supreme Court's case law regard-
ing an allegation of unconstitutional attorney conflict of inter-
estinour decision in Allen, 831 F.2d at 1494-95:

Under the [S]ixth [A]mendment, a criminal defen-
dant has the right to be represented by counsel
whose loyalties are undivided. Wood v. Georgia, 450
U.S. 261, 271 (1981) . . . . Although joint representa
tion isnot per seviolative of the [§]ixth
[A]mendment's guarantee of effective assistance of
counsel, Holloway v. Arkansas, 435 U.S. 475, 482
(1978), "apossible conflict [of interest] inheresin
almost every instance of multiple representation.”
Cuyler v. Sullivan, 446 U.S. 335, 348 (1980). . . .

.... Tria courts presented with a conflict have an
affirmative duty to protect a defendant's rights,
Glasser v. United States, 315 U.S. 60 (1942) . ... In
every case of joint representation, if the court
"knows or reasonably should know that a particular
conflict exists" it must initiate an inquiry about that
conflict. [Cuyler], 446 U.S. at 347. Of coursg, a
defendant may waive his right to the assistance of an
attorney who is unhindered by conflicts, Holloway,
435 U.S. at 483 n.5, provided the waiver is given
knowingly and intelligently. Edwards v. Arizona,
451 U.S. 477, 482 (1981).

Unconstitutional multiple representation "is never
harmless error.” [Cuyler], 446 U.S. at 349. If a
defendant fails to object to representation by an
attorney with a conflict, but shows on appeal that"an
actual conflict of interest adversely affected his law-
yer's performance,” reversal isrequired. Id. at 343
... . Counsdl must have "actively represented con-
flicting interests,” [id.] at 350, and the conflict must



3194
have "actually affected the adequacy of his represen-
tation." 1d. at 349.. . . . [T]he defendant "need not
demonstrate prejudice in order to obtain relief. " 1d.
at 349-50. . ..

See also United States v. Christakis, No. 99-55298, 2001 WL
69411, *3 (9th Cir. Jan. 30, 2001) (citing Mannhalt v. Reed,
847 F.2d 576, 579 (9th Cir. 1988), and Cuyler , 446 U.S. at
350). We now turn to the question whether the state court's
decision to uphold Lockhart's conviction despite the alleged
conflict of interest is an unreasonable application of, or con-
trary to, the Supreme Court's prior decisions.

A. Actua Conflict

When a defendant raises the "right to conflict-free

counsel for the first time on appeal[, he] must demonstrate
that an actual conflict adversely affected his lawyer's perfor-
mance.' " United Statesv. Martinez, 143 F.3d 1266, 1270 (9th
Cir. 1998) (quoting United Statesv. Mett, 65 F.3d 1531, 1534
(9th Cir. 1995), and Cuyler, 446 U.S. at 348). In considering
this question, we find that the California appellate court
applied astandard contrary to the one required by clearly
established federal law and that, using the proper standard,
Lockhart has met his burden.

The California Court of Appeal rejected Lockhart's claim

of ineffective assistance of counsel because, "[u]nder Califor-
nialaw, apotential conflict of interest will not support rever-
sal unless the defendant can prove that the alleged conflict
prgudicially affected defense counsel's representation . . . .
[E]ven if Galbert wasinvolved in either [of] the. . . homi-
cides, thiswould have no necessary effect on appellant's
defense.” Lockhart |, slip op. at 27-28 (citations omitted)
(emphasis added). The court did not consider the applicable
federal law. Therefore, we ask whether Californialaw, as
explained by the state court of appeal in this case, is"contrary
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to" clearly established federal law in this area. We determine
thatitis.

First, we have no question that L ockhart has established
an "actual conflict."5 Hove simultaneoudly represented two
clientswho were implicated in the same murder. An actual



conflict exists when a defendant is placed "at odds with co-
defendants who were in fact more culpable.” Allen, 831 F.2d
at 1496. Here, dthough Galbert and Lockhart were not co-
defendants, the alegation that Galbert had actually shot Coo-
per suggested that Galbert was in fact more culpable than
Lockhart. It was in Galbert's interest to have Lockhart con-
victed because of the connection between the two killings.
Hove could not fairly represent those conflicting interests. See
also Christakis, 2001 WL 69411, at *4 (holding that defense
counsel represents conflicting interests when one client pos-
sesses information that he could use to implicate the other cli-
ent in exchange for a reduced sentence).

Second, Lockhart has established that the actual conflict
adversely affected his defense. The standard applied to this
guestion by the state court was "contrary to . . . clearly estab-
lished Federal law." 28 U.S.C. § 2254(d)(1). The state appel-
late court required L ockhart to show that the conflict of
interest "prejudicially affected" his representation. Lockhart I,
dip op. at 27-28. By contrast, the Supreme Court has held that
"prejudice must be presumed in cases where a defendant can
show that there is an actual conflict of interest in an attorney's
representation of aclient." Delgado, 223 F.3d at 981 (citing
Cuyler, 446 U.S. at 350, and Flanagan, 465 U.S. at 268).
Under Supreme Court precedent, Lockhart needs only to meet
the lower standard of showing that "the attorney's behavior
seems to have been influenced” by the conflict. Sandersv.
Ratelle, 21 F.3d 1446, 1452 (9th Cir. 1994)." This showing
need not riseto the level of actual pregjudice. . .. Nonetheless,

5 Neither the state appellate court nor the district court addressed this
guestion.
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it remains a substantial hurdle." Maiden v. Bunndll, 35 F.3d
477, 481 (9th Cir. 1994).

The state appellate court determined that Lockhart

could not show prejudice "[b]ecause proof of Galbert's guilt
would not exculpate" him. Lockhart |, slip op. at 28. This
conclusion, too, is contrary to clearly established federal law.
The Supreme Court has held that a conflict givesriseto an
adverse affect when it " “prevent[s] an attorney . . . from argu-
ing . . .thereativeinvolvement and culpability of his clients
in order to minimize the culpability of one by emphasizing
that of another.' " Wheat v. United States , 486 U.S. 153, 160




(1988) (quoting Holloway, 435 U.S. at 490). Whest describes
this case precisely, as Hove was unable to emphasize Gal-
bert's involvement in the Cooper homicide in order to mini-
mize Lockhart's.

The central question that we consider in ng a con-
flict's adverse effect is" "what the advocate [found] himself
compelled to refrain from doing' " because of the conflict.
Allen, 831 F.2d at 1497 (quoting Holloway , 435 U.S. at 490).
Hove" “suspected or knew' that he had[an] unindicted cli-
ent[ ] who w[as] involved" in the crime. Id. Hove's knowl-
edge puts Lockhart "in an impossible position. He cannot
know or prove to areviewing court what his lawyer[ | had
learned from [Galbert], or how that information caused coun-
sel to act or refrain from acting in certain ways. " Id. In such
asituation, we have held, "the actual conflict[is] too glaring,
and the nondisclosure of the conflict too significant, to require
any further evidence that [the petitioner's] representation was
adversely affected.” Id.

Nevertheless, we can infer what effect the joint repre-
sentation had on Lockhart's defense. Cf. Whest , 486 U.S. at
164 ("The Government might readily have tied certain deliv-
eries of marijuana by Bravo to petitioner, necessitating vigor-
ous cross-examination of Bravo by petitioner's counsel.
Iredale, because of his prior representation of Bravo, would
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have been unable ethically to provide that cross-
examination."); Holloway, 435 U.S. at 490 ("[I]t may well
have precluded defense counsdl . . . from exploring possible
plea negotiations and the possibility of an agreement to testify
for the prosecution . . . ."). Galbert's involvement was one
obvious defense to the allegation that L ockhart had killed
Cooper. Without evidence of the Cooper killing, the prosecu-
tion's case against Lockhart for the May 31, 1990, shooting
would have been significantly weaker. Because of the conflict
of interest, however, Hove was unable to exploit this defense.

Therefore, we find that Lockhart has established an actual
conflict of interest that adversely affected his defense. The
state appellate court's decision that Lockhart did not meet his
burden was contrary to clearly established federal law.

B. Waiver



Having determined that Lockhart would otherwise be

entitled to awrit of habeas corpus on his Sixth Amendment
claim, we next address the state's contention that Lockhart
waived hisright to conflict-free counsel. To be valid, his
waiver must have been given knowingly and intelligently. See
Edwards, 451 U.S. at 482. On appeal, the California appellate
court found that Lockhart's waiver "fully complied” with the
congtitutional guarantee of effective assistance of counsel.
Lockhart |, dip op. at 23-27. We hold that the state court,
relying on Californialaw, id., slip op. at 25-26, "correctly
identifie[d] the governing legal rule[s], but applie[d] [them]
unreasonably to the facts of* Lockhart's case. Williams, 529
U.S. a 407.6

6 The California appellate court relied amost entirely on state-law
grounds in finding Lockhart's waiver to be knowing and voluntary. The
state standards are not contrary to Federal law. Compare Lockhart I, slip
op. at 25-26 (citing People v. Bonin, 765 P.2d 460, 476 (Cal. 1989)), with
Allen, 831 F.2d at 1498-1502. Therefore, the question is whether they
were applied unreasonably.
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The Supreme Court has instructed that we must "indulge
every reasonable presumption against the waiver of funda-
mental rights." Glasser, 315 U.S. at 70, quoted in Allen, 831
F.2d at 1498. Furthermore, the Court has suggested that we
should treat with skepticism waivers that are obtained swiftly.
See Wheat, 486 U.S. at 163 ("Nor isit amiss to observe that
the willingness of an attorney to obtain such waiversfrom his
clients may bear an inverse relation to the care with which he
conveys al the necessary information to them."). And,
indeed, it is clear from the record that Hove misled Lockhart
and thetrial court. Cf. Allen, 831 F.2d at 1500-02.

For awaiver to be knowing and intelligent, the defen-

dant must have been "sufficiently informed of the conse-
guences of his choice." Evansv. Raines, 705 F.2d 1479, 1480
(9th Cir. 1983). Like other circuits, "[w]e do not require that
adefendant predict that particular dilemmas will present
themselves, but we do require that a defendant know about all
therisksthat are likely to develop.” Allen , 831 F.2d at 1500
(emphasis added) (citing United Statesv. Curio , 680 F.2d
811, 888 (2d Cir. 1982), and United Statesv. Agosto, 675
F.2d 965, 976-77 (8th Cir. 1982) (holding that waiver was
ineffective when the defendant was informed of possible con-
flict due to attorney's prior representation of codefendant and




told that conflict may arise from prior confidential communi-
cations, but not told that conflict may arise from attorney's
continued loyalty to codefendant)). The defendant's choice to
waive his Sixth Amendment's rights must be "made with eyes
open.” United States v. Farhad, 190 F.3d 1097, 1099 (9th Cir.
1999). Because L ockhart did not know that Galbert had actu-
ally been accused of the Cooper murder by two people, L ock-
hart could not have known the risk that Hove's inability to
target Galbert as an aternative suspect actually posed to his
defense. An accusation that Galbert, who was found in pos-
session of one of the weapons, had shot Cooper would be
much more persuasive if two police informants had fingered
him. Lockhart did not know what he was giving up by retain-
ing Hove's counsel.
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We must "ascertain with certainty” that Lockhart know-
ingly and intelligently waived hisright to conflict-free coun-
sel, Maiden, 35 F.3d at 481 n.5 (citing Johnson v. Zerbst, 304
U.S. 458, 465 (1938)), by "focuging] on what the defendant
understood.” United Statesv. Keen, 104 F.3d 1111, 1114 (9th
Cir. 1996). Therecord in this case "give[s] little reason to
believe that [Lockhart] was adequately informed of the signif-
icance of the conflict." Allen, 831 F.2d at 1500. We cannot
expect Lockhart to assume that Galbert also had been impli-
cated in the crime and to know, having only been told that
Galbert stood accused of possession of the murder weapon,
that Hove would be unable to investigate Galbert or accuse
him of the May 7, 1990, shooting of Terry Cooper. Cf. id.
("[T]he only potential conflict mentioned in the waiver |etter
drafted by [attorney] Oteri is that which might develop if any
defendant wished to cooperate with the government. Thereis
no mention of the particular risksinherent in group plea bar-
gaining, the particular risks of a culpability list, or the firm's
ongoing obligations to [other clients]."); Mannhalt, 847 F.2d
at 580-81(recognizing the difference between alerting a
defendant to a situation that could give rise to a conflict of
interest and "warn[ing] [him] of the dangers of continued rep-
resentation").

This case is distinguishable from those cases in which we
have found a knowing and intelligent waiver. See, eq., Gar-
cia, 33 F.3d at 1196-97 (finding waiver effective after the
defendant explained his concern that his attorney, who had
accepted a job with the district attorney's office, would "strike
aded or...ispasy-wasy with. .. thedistrict attorney” and



received a continuance to seek outside advice about the con-
flict); United States v. Lightbourne, 104 F.3d 1172, 1176 (Sth
Cir. 1997) (holding that husband and wife waived right to
conflict-free counsel after being told that their attorney would
not be able to discuss with either of them the possibility of
cooperating with the government, that the attorney could not
make a motion to waive marital privilege, and that neither
could negotiate a pled). Here, in contrast, there is no evidence
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that Lockhart was made aware of any of the specific ramifica-
tions of hiswaiver.

Therefore, we hold that Lockhart's waiver of his attor-

ney's conflict of interest was not knowing and intelligent. The
state court's conclusion to the contrary was an unreasonable
application of Supreme Court precedent.

Because L ockhart has demonstrated a violation of his Sixth
Amendment right to counsel and because he did not effec-
tively waive that claim, we reverse the district court's denial
of Lockhart's petition for awrit of habeas corpus. We remand
to the district court with instructions to grant awrit of habeas
corpus for Lockhart unless the state court grants Lockhart a
new trial within areasonable time.

REVERSED and REMANDED.
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