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OPINION
BOOCHEVER, Circuit Judge:

AngelaRuiz ("Ruiz") appeds from the sentence imposed

by the district court after she pled guilty to charges of mari-
juanaimportation. Ruiz challenges the Government's refusal
to recommend, and the district court's denia of, a downward
departure from the applicable sentencing guideline range
under the "fast track” program. We reverse and remand.

BACKGROUND

Ruiz was arrested for importing marijuana from Mexico

into the United States. The Government offered a plea bargain
which, among other things, provided for atwo-level down-
ward departure from the otherwise applicable sentencing
guideline range under the "fast track™ program. The United
States Attorney's Office for the Southern District of Califor-
nia adopted the "fast track™ program to minimize the expendi-
ture of government resources and expedite the processing of
more routine cases. Plea bargains offered under this program
require defendants to plead guilty, as well aswaive their
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rights to an indictment, to an appeal, and to present motions.
Defendants must also waive their rights to receive certain
information pursuant to Brady v. Maryland, 373 U.S. 83
(1963). In exchange, the Government promises to recommend
atwo-level downward departure to the sentencing judge.1

According to Ruiz, she declined to accept the plea bargain
because it contained an unconstitutional waiver of Brady
rights. She subsequently pled guilty to the charges with no
plea agreement. At the sentencing hearing, Ruiz requested
several downward departures, including atwo-level"fast
track” departure. The Government opposed the request. Ruiz
claimed that she nevertheless qualified for the departure



because, aside from refusing to waive her Brady rights, she
substantially complied with the requirements of the"fast
track” program (e.g., entering an early guilty plea and declin-
ing to file motions). Ruiz also argued that the Government
opposed the "fast track™ request only because she refused to
enter into a plea agreement containing an uncongtitutiona
waiver of her Brady rights.

The district court denied the downward departure because
the Government provided no "fast track” recommendation
and no plea agreement required the Government to do other-
wise. Ruiz's sentencing range was 18-24 months. Had Ruiz
received the two-level "fast track™ departure, the range would
have been 12-18 months. The district court sentenced Ruiz to
18 months.

DISCUSSION

Ruiz argues that the Government's refusal to recommend a
two-level "fast track" departure was unconstitutional. At the

1 Elsewhere, we have more fully described the operation of and the poli-
cies behind the "fast track™ program. See United States v. Ramirez-Cortez,
213 F.3d 1149 (9th Cir. 2000); United States v. Estrada-Plata, 57 F.3d
757 (9th Cir. 1995).
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center of Ruiz's appedl isthe contention that the right to
receive undisclosed Brady evidence cannot be waived through
plea agreements. Ruiz argues that, because Brady rights are
not waivable, prosecutors cannot condition the benefits of a
plea bargain (e.q., a"fast track™ recommendation) on the
waiver of such rights; or, stated alternatively, prosecutors can-
not withhold the benefits of a plea bargain simply because a
defendant refuses to waive her unwaivable Brady rights.
According to Ruiz, the Government withheld the "fast track™
recommendation for this unconstitutional reason and, there-
fore, the district court had authority to provide aremedy (e.q.,
grant the two-level "fast track™ departure on its own).

Ruiz asks this court to vacate her sentence and remand the
case so the district court may determine whether the Govern-
ment acted with an unconstitutional motive and, if so, whether
it should exercise its discretion to provide aremedy for the
violation.



|. Appélate Jurisdiction

Asaninitia matter, the Government contends that we lack
jurisdiction over Ruiz's appeal. The Government argues that
itsrefusal to recommend a "fast track” departure and the dis-
trict court's denial of Ruiz's request for the same are not
reviewable. We disagree.

The statute governing a defendant's right to appeal afed-
eral sentence, 18 U.S.C. § 3742(a), providesin relevant part:

A defendant may file a notice of appea in the district
court for review of an otherwise final sentence if the
sentence--

(1) was imposed in violation of law;

(2) was imposed as aresult of an incorrect
application of the sentencing guidelineq.]
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Asagenera rule, under 18 U.S.C. § 3742, we cannot
review adistrict court's discretionary denial of adefendant's
request for a downward departure from the sentencing guide-
lines. United Statesv. Morales, 898 F.2d 99, 102 (9th Cir.
1990). This general rule of nonreviewability, however, does
not insulate any and al decisions by district courts to reject
downward departures. It only precludes appellate review of
the court's exercise of discretion in such matters. Seeid.
(decision to deny departure not reviewable because it "was an
act of discretion™). Claims that the district court failed to exer-
cise any discretion at al in rejecting a downward departure
are reviewable. United States v. Cervantes-Vaenzuela, 931
F.2d 27, 29 (9th Cir. 1991) (per curiam). Also, we have juris-
diction over claimsthat the district court rested its decision
not to depart on an erroneous belief that it lacked authority to
do so. United States v. Eaton, 31 F.3d 789, 793 (9th Cir.
1994).

Jurisdiction is aso proper over constitutional challengesto
the sentencing process, like the challenge Ruiz brings here.
See, eg., United Statesv. Khoury , 62 F.3d 1138, 1140-41 (Sth
Cir. 1995) (holding that appellate courts have jurisdiction

over constitutional challenges to government's refusal to rec-
ommend and district court's denial of downward departure);
United Statesv. Arishi, 54 F.3d 596, 597-98 (9th Cir. 1995)




(same); see also Wade v. United States, 504 U.S. 181 (1992)
(exercising jurisdiction over similar claim); United Statesv.
Mikaelian, 168 F.3d 380, 384 (9th Cir. 1999) (same); United
States v. Murphy, 65 F.3d 758, 762-64 (9th Cir. 1995) (same);
United Statesv. Treleaven, 35 F.3d 458, 460-61 (9th Cir.
1994) (same).

Although the above cases do not expressy state that consti-
tutional challenges are reviewable under section 3742(a)(1) as
claimsthat the sentence was "imposed in violation of law,"
other circuits have articulated this sensible rationale. See, eg.,
United States v. Senn, 102 F.3d 327, 331 (7th Cir. 1996) (con-
stitutional claim that prosecutor arbitrarily refused to recom-
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mend greater downward departure satisfies "violation of law"
standard of section 3742(a)); United Statesv. Graham, 72
F.3d 352, 358 n.8 (3rd Cir. 1995) (constitutional claim that
prosecutor tainted sentencing hearing by introducing undis-
closed alegations satisfies "violation of law " standard);
United States v. Holmes, 60 F.3d 1134, 1137 (4th Cir. 1995)
(constitutional claim that district court sentenced defendant at
top of guideline range because victims were black was claim
that sentence was "imposed in violation of law"); see also
United Statesv. Drown, 942 F.2d 55 (1st Cir. 1991) ("When
a defendant unsuccessfully challenges not the judge's exercise
of discretion but the constitutionality of the scheme under
which he was sentenced, the court of appeals has appellate
jurisdiction under 18 U.S.C. 8§ 3742(a)(1).").

For the foregoing reasons, we conclude that a constitu-

tional challenge to a prosecutor's refusal to recommend a
downward departure, and a district court's refusal to grant
such adeparture, is appealable under 18 U.S.C.8§ 3742(a)(1)
as aclaim that the sentence was "imposed in violation of
law." Therefore, we have jurisdiction over Ruiz's constitu-
tional challenge to the Government's refusal to recommend a
"fast track™ departure and the district court's refusal to grant
the same.2

2 The Government does not argue that we are divested of jurisdiction
because the district court understood it could grant the "fast track™ depar-
ture without a government recommendation. Nevertheless, the dissent
would conclude jurisdiction is lacking on this basis. We decline to accept
the dissent's reading of the record. At the sentencing hearing, the district
court expressed its belief with sufficient clarity that, because Ruiz rejected



the Government's plea agreement, it lacked the power to grant the "fast
track” departure. It stated, "Counsel, isn't your plea bargain a matter of
contract that's an offer and acceptance? . . . And if you don't accept it,
that's a decision you have to make. And if you do, the Government is
bound by it." In fact, the Government confirmsin its opposition brief that
"[t]he district court simply pointed out that the proposed plea agreement
was a contract that Ruiz did not enter into, and therefore, the unaccepted
benefits were not available." Moreover, even if the district court had

2745
The Government argues in the alternative (and the dis-
sent would agree) that, by pleading guilty, Ruiz forfeited her
right to chalenge the congtitutionality of the Brady waiver
contained in the plea bargain she rejected before entering her
guilty plea. Generally, an unconditional guilty plea extin-
guishesthe right to appeal all rulings and constitutional
defects preceding the plea. United Statesv. Broce, 488 U.S.
563 (1989).

The Government mischaracterizes Ruiz's appeal . Ruiz
claims that the Government violated her constitutiona rights
after she pled guilty. Specifically, she asserts that the Govern-
ment uncongtitutionally refused to recommend the''fast track”
departure at the sentencing hearing. Asthe alleged constitu-
tional violation from which Ruiz seeksrelief did not occur
until after the guilty plea, Ruiz is entitled to seek review. We
recognize that, to prevail on her downward departure claim,
Ruiz must show that the Brady waiver contained in the
rejected plea agreement is unconstitutional. However, this
showing is only relevant as evidence that the Government
acted with an unconstitutional motive at the sentencing hear-

ing.

The Government also suggests that Ruiz's appeal must fail
because Ruiz is trying to enforce the terms of a plea bargain
(i.e., the two-level "fast track™ departure) which she rejected.
Again, the Government mischaracterizes Ruiz's appeal. Ruiz
is not attempting to enforce the rejected plea agreement as a
contract. As discussed above, she brings a constitutional chal-
lenge to the Government's refusal to recommend a downward
departure from the sentencing guidelines. The rejected plea

understood that "the absence of [government | consent does not constitute
an absolute and categorical bar to departure” under the "fast track™ pro-
gram, see United States v. Rodriguez-Lopez, 198 F.3d 773, 775-76 (9th
Cir. 1999), we doubt such a genera understanding would entitle the dis-




trict court to ignore a defendant's specific constitutional chalenge to the
sentencing process and preclude appellate review of the same.
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agreement, with the two-level "fast track™ departure and the
Brady waiver, is merely evidence of the Government's alleg-
edly impermissible motive.

I. Congtitutionality of the Government's Refusal to
Recommend the " Fast Track" Departure

Ruiz argues that the Government uncongtitutionally refused

to recommend a "fast-track” departure. Specifically, Ruiz
contends that: (1) the right to receive undisclosed Brady evi-
dence is not subject to waiver through plea agreements, (2)
prosecutors cannot withhold a"fast track™ recommendation
simply because a defendant declines to waive her Brady
rights, and (3) the Government here withheld the'fast track”
recommendation for this reason. We address each argument in
turn.

A. Validity of Brady Waiver

The plea agreement offered by the Government contained
awaiver of certain rights under Brady v. Maryland, 373 U.S.
83 (1963). In Brady, the Supreme Court held that the Due
Process Clause requires prosecutors to disclose evidence that
ismateria and favorable to the defendant. Ruiz argues that
defendants cannot voluntarily and intelligently waive the con-
stitutional right to receive undisclosed Brady evidence and,
therefore, any such waiver isinvalid. We review the validity
of awaiver contained in a plea agreement de novo. United v.
Martinez, 143 F.3d 1266, 1270 (9th Cir. 1998).

1. Waiver of Brady Rightsin General

Some constitutional rights are automatically waived by
entering an unconditional guilty plea. Such rightsinclude,
among others, the right to ajury tria, the right to confront
one's accusers, and the right to invoke the privilege against
salf-incrimination, McCarthy v. United States , 394 U.S. 459,
466 (1969), as well as the right to challenge constitutional
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defects which occur before entry of the plea. Broce, 488 U.S.
at 573-74.



Of the rights that survive entry of aguilty plea, some still

may be expressly waived through plea agreements. For exam-
ple, defendants generally may agree to waive the right to
appeal the sentence, United States v. Baramdyka , 95 F.3d 840,
843 (9th Cir. 1996), and the right to file acivil suit under 42
U.S.C. 8 1983 seeking redress for government violations of
congtitutional rights. Newton v. Rumery, 480 U.S. 386, 397-98
(1987).

Some rights, however, can never be waived. For example,

a plea agreement cannot bar defendants from asserting
"claimsinvolving a breach of the plea agreement, racial dis-
parity in sentencing among codefendants or an illegal sen-
tence imposed in excess of a maximum statutory penaty.”
Baramdyka, 95 F.3d at 843. Nor can defendants waive the
right to a unanimous jury verdict, United Statesv. Ullah, 976
F.2d 509, 512 (9th Cir. 1992), or a speedy trial. United States
v. Lloyd, 125 F.3d 1263, 1268 (9th Cir. 1997).

Ruiz argues that the due process right to receive undis-
closed Brady information fallsinto the category of rights that
can never be waived. Although no court has addressed
whether Brady rights are waivable through plea agreements,
we have determined that Brady rights are not automatically
waived by entry of aguilty plea. In Sanchez v. United States,
50 F.3d 1448 (1995), we held that guilty pleas " cannot be
deemed intelligent and voluntary if entered without knowl-
edge of materia information withheld by the prosecution.” Id.
at 1453 (quotation marks omitted). We reasoned that"a
defendant’s decision whether or not to plead guilty is often
heavily influenced by his appraisal of the prosecution’s case.”
1d. (quotation marks omitted). Also, we explained that "if a
defendant may not raise a Brady claim after aguilty plea,
prosecutors may be tempted to deliberately withhold excul pa-
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tory information as part of an attempt to licit guilty pleas."
Id.

Therationale of Sanchez applieswith equal forceto

plea agreements. Plea agreements, like guilty pleas, must be
entered voluntarily and intelligently to satisfy due process
requirements. See Baramdyka, 95 F.3d at 843; United States

v. Navarro-Botello, 912 F.2d 318, 321-22 (9th Cir. 1990). The
disclosure of Brady evidenceisjust asimportant in ensuring
the voluntary and intelligent nature of apleabargain asitis




in ensuring the voluntary and intelligent nature of a guilty
plea. In both situations, the defendant's decisionis often
heavily influenced by his appraisal of the prosecution’s case.”
Sanchez, 50 F.3d at 1453. Moreover, the same prosecutorial
incentive to withhold Brady information that would arise if
guilty pleas extinguished Brady rights, would arise if plea
agreements could extinguish those rights. Seeid. Therefore,
plea agreements, and any waiver of Brady rights contained
therein, "cannot be deemed intelligent and voluntary if
entered without knowledge of material information withheld
by the prosecution.” 1d. (quotation marks omitted).3

Other circuits have applied the same rationale to bar waiv-
ers of ineffective assistance of counsel claims associated with
the negotiation of plea agreements. Claims of ineffective
assistance of counsel, like claims based on the failure to dis-
close Brady evidence, challenge the voluntary and intelligent

3 Commentators anayzing this issue have followed the same logic and
reached the same conclusion. See Daniel P. Blank, Plea Bargain Waivers
Reconsidered: A Legal Pragmatist's Guide to L oss, Abandonment and
Alienation, 68 Fordham L. Rev. 2011, 2085 (2000) ("[B]ecause preplea
disclosure [of Brady material] isrequired to ensure that a guilty plea com-
ports with due process, then it cannot be waived without the pleaitself
being invalidated."); Erica G. Franklin, Comment, Waiving Prosecutorial
Disclosure in the Guilty Plea Process. A Debate on the Merits of "Discov-
ery" Waivers, 51 Stan. L. Rev. 567, 581 (1999) (waiver of Brady rights
can never be intelligent and knowing because "the waiver, by definition,
assures that the defendant can never know what heiswaiving").
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nature of the plea agreement. Asthe Eighth Circuit recently
explained, a"decision to enter into a plea agreement cannot
be knowing and voluntary when the plea agreement itself is
the result of advice outside the range of competence].]"
DeRoo v. United States, 223 F.3d 919, 923-24 (8th Cir. 2000)
(quotation marks omitted). Therefore, " “[j]ustice dictates that
aclaim of ineffective assistance of counsel in connection with
the negotiation of [an] agreement cannot be barred by the
agreement itself -- the very product of the alleged ineffec-
tiveness.' " 1d. (quoting Jonesv. United States, 167 F.3d
1142, 1145 (7th Cir. 1999)); see aso United States v. Cock-
erham, 237 F.3d 1179, 1187 (10th Cir. 2001) (waiver in plea
agreement cannot bar ineffective assistance of counsel claims
associated with negotiation of agreement); United States v.
Henderson, 72 F.3d 463, 465 (5th Cir. 1995) (waiver of




appeal does not bar "claim that the plea agreement generaly,
and the defendant’s waiver of appeal specifically, were
tainted by ineffective assistance of counsel"); United Statesv.
Craig, 985 F.2d 175, 178 (4th Cir. 1993) (same). 4

For the same reason courts have concluded that the inef-
fective assistance of counsel during plea negotiations invali-
dates the plea agreement, we conclude that the failure to
disclose Brady evidence a so invalidates the plea agreement.
In both cases, by definition, the defendant cannot accept the
plea agreement intelligently and voluntarily as required by
due process. Without an intelligent and voluntary acceptance,
the plea agreement cannot be valid. If the plea agreement is
invalid, all waivers contained in the plea agreement, including

4 We have expressed our approval of this conclusion in dicta. See United
States v. Pruitt, 32 F.3d 431, 433 (9th Cir. 1994) ("We doubt that a plea
agreement could waive a claim of ineffective assistance of counsel based
on counsel's erroneoudy unprofessional inducement of the defendant to
plead guilty or accept a particular pleabargain."); United Statesv. Abarca,
985 F.2d 1012, 1014 (9th Cir. 1992) (stating that express waiver of appeal
does not categorically foreclose claim based on ineffective assistance of
counsel or involuntariness of waiver); see aso Baramdyka, 95 F.3d at 844
(following Pruitt).
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the waiver of the right to receive undisclosed Brady evidence,
must also beinvalid. The "waiver [can]not bar claims that
relate to the validity of the waiver itself." United Statesv.
Racich, 35 F.Supp.2d 1206, 1210 (N.D. Cal. 1999), aff'd, 215
F.3d 1335 (9th Cir. 2000).5

The Government contends that a plea agreement's waiver

of the right to receive undisclosed Brady evidence satisfies
the voluntary and intelligent requirement because, unlike the
entry of aguilty plea, a plea agreement ensures that the defen-
dant is aware of the rights being waived. In Sanchez, how-
ever, it was not the government's failure to disclose the right
to Brady evidence that we found rendered guilty pleasinvol-
untary and unintelligent; it was the failure to disclose the
actual Brady evidence. See Sanchez, 50 F.3d at 1454. A
defendant's abstract awareness of her rights under Brady is a
pale substitute for the receipt of concrete Brady material
which, for example, may include evidence that the arresting
officer was twice convicted of perjury or that another suspect
confessed to the crime. Without disclosure of the Brady evi-



dence itself, the plea agreement and the Brady waiver con-
tained therein cannot be intelligent and voluntary. Therefore,
we conclude that a defendant's right to receive undisclosed
Brady material cannot be waived through a plea agreement
and that any such waiver isinvalid.

2. Waiver of Impeachment Evidence

The Government argues that, even if awaiver of all Brady
rightsisinvalid, the plea agreement at issue hereisstill valid
because it only waives some Brady rights. In particular, the
plea agreement's waiver only applies to impeachment evi-
dence, i.e., Brady information relating to the credibility of

5 The same principle apples to claims of incompetence. A defendant who
isincompetent cannot "knowingly or intelligently waive' hisright to have
the court determine his capacity to stand trial. " Pate v. Robinson, 383 U.S.
375, 384 (1966)."
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government witnesses. It does not apply to exculpatory evi-
dence, i.e., Brady information relating to the factual inno-
cence of the defendant. The walver provides:

WAIVER OF RIGHT TO BE PROVIDED WITH
IMPEACHMENT AND AFFIRMATIVE

DEFENSE INFORMATION

The Government represents that any information
establishing the factual innocence of the defendant
known to the undersigned prosecutor in this case has
been turned over to the defendant. The Government
understands it has continuing duty to provide such
information establishing factual innocence of the
defendant.

The defendant understands that if this case pro-
ceeded to trial, the Government would be required to
provide impeachment information relating to any
informants or other witnesses. In addition, if the
defendant raised an affirmative defense, the Govern-
ment would be required to provide information in its
possession that supports such a defense. In return for
the Government's promises set forth in this agree-
ment, the defendant waives the right to this informa-
tion, and agrees not to attempt to withdraw the guilty
pleaor to file acollateral attack based on the exis-



tence of thisinformation.

The Brady rule encompasses impeachment evidence as

well as exculpatory evidence. United Statesv. Bagley, 473
U.S. 667, 676 (1985). The Government contends that
impeachment evidence is only relevant if thereis going to be
atrial. Therefore, according to the Government, it need not
disclose such evidence at the pretrial, pleabargain stage. In
Bagley, however, the Supreme Court declined to recognize
any meaningful difference between these two types of Brady
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evidence. "This Court has regjected any such distinction
between impeachment evidence and exculpatory evidence. . . .
When the reliability of a given witness may well be determi-
native of guilt or innocence, nondisclosure of evidence affect-
ing credibility fallswithin th[e] general rule [of Brady]." Id.
at 676-677 (quotation marks omitted).

Moreover, nothing in Sanchez suggests that only excul-
patory evidence must be disclosed before the entry of a guilty
plea. In Sanchez, we held that prosecutors must disclose
Brady material before a defendant enters a guilty plea, with-
out drawing a distinction between exculpatory and impeach-
ment evidence. 50 F.3d at 1453. Nor would such a distinction
make much sense. In the context of guilty pleas, the govern-
ment is only required to disclose evidence favorable to the
defendant if it is"material." |d. Evidenceis "materia" if
"thereis areasonable probability that but for the failure to
disclose the Brady material, the defendant would have refused
to plead and would have goneto trial." Id. at 1454. We see
no reason why prosecutors should be permitted to withhold
"materia” impeachment evidence when disclosure of such
evidence would create a reasonable probability the defendant
would reject the plea agreement.

The principal case upon which the Government relies,
United States v. Gordon, 844 F.2d 1397 (9th Cir. 1988), is
consi stent with this conclusion. In Gordon, we held that pros-
ecutors must disclose Brady information”at atime when dis-
closure would be of value to the accused.” Id. at 1403
(quotation marks omitted). Applying this principle in the con-
text of atrial, we determined that the prosecution was
required to disclose the impeachment evidence while the
accused till had an opportunity to impeach the testifying wit-
ness. |d. This does not mean, as the Government contends,




that impeachment evidence is only valuable if thereis going
to beatrial. It smply means that, if thereis going to be atrial,
impeachment evidence, like exculpatory evidence, must be
disclosed while it still is valuable.
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When thereis not going to be atrial, however, asin the
context of pleabargaining, Brady evidenceis only valuableto
the accused if it is disclosed before acceptance of the plea
agreement. See Sanchez, 50 F.3d at 1454 ("the decision
whether or not to plead guilty is often heavily influenced by
[the defendant's] appraisal of the prosecution’s case”).
Accordingly, we reject the Government's argument that it
need only disclose impeachment evidence if thereis going to
be atrial, and we conclude that the limited Brady waiver con-
tained in the Government's plea agreement isinvalid.

This conclusion, however, does not by itself entitle Ruiz to
relief. She must also demonstrate that, as alegal matter, itis
unconstitutional or arbitrary for prosecutors to oppose a
downward departure based on a defendant's refusal to waive
Brady rights. Finally, Ruiz must show that, as afactua mat-
ter, the Government opposed the downward departure for this
reason.

B. Congtitutionality of Opposing Downwar d
Departure Based on Defendant's Refusal to Waive
Brady Rights

Prosecutors cannot withhold a recommendation for a
downward departure on the basis of an unconstitutional
motive (e.q., racia or religious discrimination) or arbitrarily
(i.e., for reasons not rationally related to any legitimate gov-
ernmental interest). Wade v. United States, 504 U.S. 181, 185-
86 (1992); see also United Statesv. Treleaven, 35 F.3d 458,
461 (9th Cir. 1994) (relief appropriate if "the government's
refusal to move for a downward departure was based on
impermissible motives, constituted a breach of a plea agree-
ment, or was not rationally related to any legitimate govern-
ment purpose”).6

6 The Government, aswell as the dissent, suggest that this rule only
applies to downward departure recommendations based on a defendant's
"substantial assistance” to the government and does not apply to recom-
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Ruiz contends that the Government acted with an unconsti-
tutional motive in refusing to recommend a "fast track” depar-
ture a her sentencing hearing. Ruiz argues that, because
Brady rights are not waivable, the Government cannot legiti-
mately withhold the benefits of a departure recommendation
based on Ruiz's refusal to waive these rights. The Govern-
ment suggests that conditioning a plea agreement on the
waiver of Brady rightsis nevertheless proper because Ruiz
was always free to reject the agreement.

It istrue that "incentives for plea bargaining are not uncon-
stitutional merely because they are intended to encourage a
defendant to forego constitutionally protected conduct.”
United States v. Villasenor-Cesar, 114 F.3d 970, 975 (9th Cir.
1997) (internal aterations, quotation marks omitted). This
genera rule, however, does not mean prosecutors may, for
any reason, withhold discretionary benefits offered in a
rejected plea bargain. See, eq., Khoury, 62 F.3d at 1141-43
(government cannot vindictively withhold departure recom-
mendation simply because defendant rejected plea bargain
and exercised right to trial).

More importantly, the general rule that prosecutors

may encourage the waiver of congtitutional rightsis premised
on the assumption that the targeted rights may be vaidly
waived. See, e.g., United States v. Murphy, 65 F.3d 758 (9th
Cir. 1995) (involving incentives to forgo waivable right to

mendations under the "fast track™ program. Although the factsin Wade
involved a "substantial assistance" recommendation, the Supreme Court
reaffirmed that prosecutorial decisionsin general are subject to constitu-
tional limitations. In concluding that prosecutors cannot withhold " sub-
stantial assistance”" recommendations for unconstitutional or arbitrary
reasons, the Court explained, "[W]e see no reason why courts should treat
aprosecutor's refusal to file a substantial-assistance motion differently
from a prosecutor's other decisions.” Wade , 504 U.S. at 185. Likewise, we
see no reason why courts should treat a prosecutor's refusal to file a"fast
track” motion differently from a prosecutor's other decisions.
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trial). Here, in contrast, the due process right to receive undis-
closed Brady materia cannot be waived without offending
another due process requirement, namely, that plea agree-
ments be entered voluntarily and intelligently. Because Brady
waivers are themselves unconstitutional, we concludeit is
unconstitutional for prosecutors to withhold a departure rec-



ommendation based on a defendant's refusal to accept such a
waiver.

C. Evidence of Improper Moative

Ruiz must aso make a"substantial threshold showing" by
producing evidence that the Government, in fact, acted with
an uncongtitutional motive in refusing to move for a down-
ward departure. See Wade, 504 U.S. at 186. If Ruiz succeeds
in making this showing, she would be entitled to an evidenti-
ary hearing on remand regarding the Government's motives.
Id. If the district court on remand determines that the Govern-
ment acted with an uncongtitutional motive, then it may, in its
discretion, provide aremedy for the violation (e.g., grant
Ruiz's request for the "fast track” departure). Seeid. at 185-
86.

As discussed above, Ruiz argues that the Government
opposed the "fast track” departure because she refused to
waive her Brady rights. To show the Government was moti-
vated by thisimpermissible consideration, Ruiz's counsel rep-
resented in the sentencing memorandum, at the sentencing
hearing, and in the briefs on appeal, that Ruiz rejected the
plea bargain only because it contained the Brady waiver. The
Government argues that no admissible evidence supports
Ruiz's claim that she rejected the plea bargain for this reason.
The district court did not make any factua findings regarding
the motives of Ruiz or the Government.

It is undisputed, however, that the plea bargain offered
by the Government contained awaiver of certain Brady
rights, that Ruiz rejected that plea bargain, and that the Gov-
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ernment opposed the "fast track™ departure because no plea
bargain obligated it to do otherwise. The district court denied
Ruiz's request for a"fast track™ departure due to the absence
of any plea agreement providing that benefit. We find that this
showing, combined with defense counsel's consistent repre-
sentations to the sentencing judge that Ruiz declined the plea
bargain only because it contained a Brady waiver, is sufficient
to warrant an evidentiary hearing to determine whether the
Government declined to recommend a "fast track " departure
because Ruiz refused to waive her Brady rights.7

The Government also argues that even if it opposed the



departure because Ruiz refused to waive her Brady rights, the
district court rejected her request for an atogether different
reason. Specifically, the Government contends that the district
court denied Ruiz's request for the "fast track " departure
because it believed that, without a plea agreement, Ruiz did
not qualify for the departure. A district court's denial of a

7 The dissent would hold that Ruiz failed to make a"substantial thresh-
old showing" because "there were other highly plausible, and more likely
reasons why the prosecutor refused to move for the departure.” Dissent at
2767, 2768. Nevertheless, based on the evidence presented, it is also plau-
sible that the Government declined to make the "fast track” recommenda-
tion because Ruiz refused to waive her right to undisclosed Brady
materia. Ruiz need not demonstrate anything more to make a " substantial
threshold showing" and secure the right to an evidentiary hearing on
remand regarding this matter. See Wade, 504 U.S. at 186.

The dissent aso would hold that the congtitutionality of the Govern-
ment's Brady waiver "iswholly irrelevant to whether the prosecutor acted
with an unconstitutional motive at sentencing.” Dissent at 2769. However,
if the Brady waiver were constitutional, Ruiz would have no basis for
arguing that the Government withheld the "fast track” recommendation for
an unconstitutional reason. See Murphy, 65 F.3d at 763 (finding no uncon-
stitutional motive when prosecutor conditioned recommendation on
waiver of waivableright to jury trial because no additional showing of
prosecutorial vindictiveness). Therefore, the question of whether the
Brady waiver is constitutional is not only relevant, it isintegral to the
determination of whether Ruiz has presented a "substantial threshold
showing" that the Government acted with an impermissible motive.
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downward departure on this basis, however, does not insulate
a prosecutor's underlying improper motive for failing to rec-
ommend a departure. See Wade, 504 U.S. at 185-86 (district
court precluded from denying downward departure based on
government's refusal to recommend it if government did so
for unconstitutional reasons).

We find that Ruiz has made a substantial threshold showing
that the Government acted with an unconstitutional motivein
refusing to recommend the "fast track™ departure. Accord-
ingly, Ruiz is entitled to an evidentiary hearing on remand
concerning her congdtitutional claim.

CONCLUSION



We vacate Ruiz's sentence and remand the case for resen-
tencing. On remand, the district court shall conduct an eviden-
tiary hearing to determine whether the Government withheld
the "fast track” recommendation because Ruiz refused to
waive her Brady rights. If the district court finds that the Gov-
ernment acted, at least in part, for this reason, it must then
determinein its discretion whether to provide aremedy for
the violation.

REVERSED AND REMANDED.

TASHIMA, Circuit Judge, concurring:

| concur fully in Judge Boochever's majority opinion. |
write separately only to respond to two points made by the
dissent.

In making its argument that we lack appellate jurisdiction

in this case, the dissent criticizes the majority for relying "pri-
marily on cases dealing with substantial assistance departures
...." The dissent mistakenly asserts that these cases are not
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relevant to our jurisdiction to hear this appeal." Section 5K 1.1
is different from other departures because a court generally
may not order a downward departure under 8 5K1.1 unless
the prosecutor first moves for it. Most other downward depar-
tures, including the fast track departure at issue here, may be
granted on motion of the defense and at the district court's
discretion, regardless of the prosecutor's position. " Dissent at
2765 (citing U.S.S.G. 8 5K2.0) (emphasis added).

Whileit istrue that there is no statutory requirement that

"the prosecutor first move| ] for it, " it does not follow that a
fast track departure may be granted at the district court's dis-
cretion, "regardless of the prosecutor's position.” The reason
that the prosecutor's position cannot, as a practical matter, be
disregarded is because the fast track departure itself is extra-
statutory, i.e., it likely is not authorized by 8 5K2.0, or any
other provision of the Guidelines. Thus, if such adeparture
were granted in a case in which the prosecution was opposed
to it, the prosecution could conceivably appea the departure,1
and would have strong ground to argue for areversal.



The fast track "policy" of the United States Attorney for the
Southern District of California provides for atwo-level down-
ward departure from the offense level otherwise calculated in
accordance with the Sentencing Guidelines, if the defendant
agrees to certain conditions, i.e., waiver of indictment, plea of
guilty, waiver of pre-trial motions, and waiver of right to appeal .2
It is highly doubtful, to say the leadt, that such adepartureis
authorized by the Guidelines.3 A fast track departure is

1 Granted, it would take real" chutzpah" for it to do so, but such chutz-
pah has been demonstrated before. See United States v. Ramirez-Cortez,
213 F.3d 1149, 1159 (9th Cir. 2000) (Silverman, J., dissenting).

2 It isimportant to note that this departure "policy” isapolicy of the
United States Attorney; it is not the policy of the United States Sentencing
Commission or even of the district court.

3 The legality of the fast track departureis not at issue in this case and

| do not directly addressthat issue. My only purpose in pointing out the
doubtful legality of the fast track departure isto demonstrate why it is
more appropriate to analogize to our substantial assistance cases, rather
than to our 8 5K 2.0 departure cases, in terms of appellate jurisdiction and
review.
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nowhere specifically authorized by the Guidelines. 4 It isalso
doubtful that the fast track departure can be justified under
§ 5.K2.0, which authorizes only case-by-case departuresin
unusual cases, not wholesale departures on the basis of a
district-wide "policy” of the prosecutor. See U.S.S.G. § 5K2.0
(Policy Statement) (" The decision as to whether and to what
extent departure is warranted rests with the sentencing court
on a case-specific basis."). Further, to justify a departure
under § 5K 2.0, "certain aspects of the case must be found
unusua enough for it to fall outside the heartland of casesin
the Guideline." Id. (Commentary) (quoting Koon v. United
States, 518 U.S. 81, 98 (1996)). Cf. United States v. Banuelos-
Rodriguez, 215 F.3d 969, 972-75 (9th Cir. 2000) (en banc)
(discussing why existence of afast track departure policy in
another district was not a proper ground for departure in the
sentencing district which had no such policy). Y et, thereisno
requirement in the fast track departure policy of afinding that
the case falls outside of the heartland of illegal reentry cases,
indeed, the policy seemsto target precisaly the run-of-the-
mill, heartland case.

For these reasons, as a practical matter, fast track departure
cases are more like substantial assistance cases than other



types of departuresin that it would be highly unlikely that a
court would feel freeto exercise its doubtful discretion to
grant such a departure in the absence of the government's
agreement to do so. On the other hand, they are routinely
granted when recommended by the government.5 Thus, | sub-

4 U.S.S.G. § 3E1.1, which provides for atwo- or three-level downward
adjustment of the offense level for early acceptance of responsibility,
duplicates many of the factors on which the fast track departure is based.
The extra-point decreaseis given for "timely notifying authorities of his
intention to enter aplea of guilty, thereby permitting the government to
avoid preparing for trial and permitting the court to allocate its resources
efficiently.” Id. 8 3E1.1(b)(2). In the Southern District of California, the
two-level, fast track departureis given in addition to the § 3E1.1 adjust-
ment.

5 Thefast track policy can remain workable only so long as the parties
can depend on the court to carry through with the government's bargain
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mit that the dissent is mistaken in its assumption that "the dis-
trict court in departure cases relevant to the instant case can
be presumed to know that it has discretion to depart because
amotion by the prosecutor is not statutorily required.” Dissent
at 2766. While the dissent's presumption is rightly applied in
cases clearly falling within § 2K2.0, it has no application with
respect to the extra-statutory, fast track departure. | thus con-
clude that reviewability of the district court's failure or refusal
to grant afast track departure should be judged by the stan-
dards which we employ to determine whether a court's failure
or refusal to grant a substantial assistance departure is review-
able. Under those cases, as the majority opinion correctly con-
cludes, we have jurisdiction to review the district court's
decision not to depart under the fast track policy in this case.

Finally, we are no less mindful of the extremely heavy
workload in the Southern District of Californiathan isthe dis-
sent. We disagree, however, with its alarmist prediction that
this decision "jeopardizes the fast track program.” Dissent at
2773. Asthe dissent itself points out, thisis a'simple case,"
asare most 8 1326 cases. Id. In such cases, there will usualy
be no more than one or two government witnesses and, in all
likelihood, no impeachment material in the prosecution's pos-
session. Thus, in most cases, compliance with the govern-
ment's Brady obligation respecting impeachment materia in
its possession should not be onerous.



Increased prosecutoria efficiency is a commendable goal,

but it surely should not be advanced at the cost of requiring
the accused to give up an unwaivable constitutional right. The
appropriate solution to the Southern District of California's
caseload crisis6 isfor Congress to authorize more judgeships,
not to shortcut the Constitution.

in the fast track plea agreement that, in return for reducing the govern-
ment's prosecutorial burden, the defendant will receive the benefit of an
extratwo-level downward departure outside the parameters of the Guide-
lines.

6 Asthe dissent points out, the weighted caseload per active judgeship

in the Southern Digtrict of Californiawas more than twice the median
caseload of all districtsin the Ninth Circuit. See dissent at 2773 n.4.
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TALLMAN, Circuit Judge, dissenting:

The Court today crafts arule that is both unnecessary to the
disposition of this case and detrimental to the ability of an
overburdened and understaffed district to dispose fairly and
expeditioudly of criminal cases under the "fast track™ pro-
gram. | respectfully dissent.

|. BACKGROUND.

Shortly after her arrest and initial appearance, the govern-
ment offered Angela Ruiz, a"mule"’ caught red-handed carry-
ing drugs across the border, a plea bargain. The agreement, if
accepted, would have required her to file no motions other
than certain sentencing memoranda, to plead guilty within 30
days of her initial appearance, and to waive her rightsto an
indictment and to non-exculpatory impeachment material.1 In
exchange, the government would argue at her sentencing
hearing for atwo-level fast track downward departure, which
the sentencing court would have plenary discretion to grant or
deny. Had she taken it, the district court would have achieved
aquick disposition in asimple case. The parties would have
been spared the time and expense of pre-trial proceedings and
trial preparation. And the defendant would have received the
benefit of areduced sentence. But Ruiz chose to decline the
government's offer to participate in the fast track program.

The prosecutor was forced to continue with the costly,
time-consuming process of prosecuting her case. The grand
jury proceeded to indict her. She was arraigned and a date for



1 Contrary to the majority's characterization, the government was not
asking Ruiz to waive her rights to Brady information. In the standard plea
agreement offered to Ruiz, the government acknowledges its ongoing obli-
gation to give the defendant all information relating to factual innocence,
and only requires the defendant to waive her rights to information that
goes to impeachment of government witnesses. The government remains
obligated to turn over all Brady materia, including impeachment informa-
tion that clearly falls under the Brady rule.
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the motions hearing was set. Prior to the motions hearing,
Ruiz's appearance bond was revoked and she was remanded
to custody because she had tested positive for use of cocaine
and PCP. Two months after her initial appearance, without
reference to the fast track agreement previoudy offered by the
government, Ruiz entered an unconditional plea of guilty.

Despite Ruiz's rgjection of the fast track plea offer, at the
sentencing hearing her counsel argued that she was entitled to
atwo-level fast track downward departure. The government
opposed the motion. The trial court considered her argument
and rgjected it. She was sentenced within the guidelines range
for the crime to which she had unconditionally pled guilty.

Ruiz now asks usto reverse the district court and to give

her the benefit of the fast track agreement that she rejected
despite the fact that she deprived the government of its benefit
by forcing it to indict her and continue prosecuting her. She
asserts that sheis entitled to this benefit because requiring her
to waive her right to impeachment information places an
unconstitutional condition on her acceptance of the agree-
ment.

Ruiz's counsel concocted this argument post hoc in an
attempt to obtain for his client a second bite at the sentencing
apple. Prior to sentencing, Ruiz did not object to the plea
offer's requirement that she waive her right to impeachment
material. The record is devoid of any evidence that she
requested from the government an agreement that did not con-
tain such awaiver.

The mgjority, announcing today for the first time that the
right to impeachment information is one of those rare consti-
tutional rights that cannot be waived, has regrettably decided
to give Ruiz another bite. | cannot join in this unprecedented



decision.
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1. JURISDICTION.

We lack subject-matter jurisdiction to hear this case for two
reasons. First, we do not have jurisdiction to review a district
court's decision to deny arequest for a downward departure.
Second, Ruiz unconditionally pled guilty to the charge of
marijuanaimportation. We have no jurisdiction to review a
defendant’s claim that her congtitutional rights were violated

if the alleged violation occurred prior to the entry of an
unconditional guilty plea. We therefore cannot decide whether
Ruiz can waive her rights to impeachment information.

A. Jurisdiction to Review Ruiz's Sentence.

The majority characterizes Ruiz's claim as a challenge to

the sentence based on the prosecutor's aleged unconstitu-
tional motive in refusing to recommend the downward depar-
ture. With few exceptions, we lack jurisdiction to review a
district court's decision not to depart. See United Statesv.
Morales, 898 F.2d 99, 102 (9th Cir. 1990).

1. The District Court's Discretion to Depart.

The magjority relies primarily on cases dealing with substan-
tial assistance departuresin deciding that this case falls within
an exception to the jurisdictional bar.2 See Slip Op. at 2744.
See also U.S.S.G. § 5K1.1. These cases are not relevant to the
type of departure requested by Ruiz. Section 5K 1.1 is differ-
ent from other departures because a court generally may not
order adownward departure under 8 5K 1.1 unless the prose-
cutor first movesfor it. Most other downward departures,
including the fast track departure at issue here, may be

2 A U.S.SG. §5K1.1 "substantial assistance" departure rewards a defen-
dant for providing the prosecutor with material assistance in prosecuting
the case against co-defendants or investigating other related cases. Unlike
afast track downward departure, a substantial assistance departure does
not reward a defendant for expediting resolution of her case.
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granted on motion of the defense and at the district court's
discretion, regardless of the prosecutor's position. See
U.S.S.G. §5K2.0.



The requirement under § 5K 1.1 that the prosecutor move
prior to the district court having authority to depart is the
underlying basis for the litigation that gives rise to the cases
cited by the mgjority. Those cases deal with whether, if the
prosecutor refuses for some reason to move for the departure,
the district court has the authority to grant the departure not-
withstanding the lack of amotion, asisrequired. See, e.g.,
United States v. Khoury, 62 F.3d 1138 (9th Cir. 1995). In
Khoury we held that if the defendant makes a'substantial
threshold showing" that the prosecutor acted with an uncon-
stitutional motive in refusing to move for a 8 5K 1.1 departure,
the district court must conduct a hearing to determine whether
such amotive existed and whether the departure should be
granted despite the lack of a motion by the prosecutor. 1d. at
1141. If the district court, without conducting a'substantial
threshold showing" inquiry, concludes that it does not have
discretion to depart, its decision is reviewable on appeal. Id.

If, however, the district court concludes that the defendant

did not make a substantial threshold showing of unconstitu-
tional motive, then the district court has no discretion to
depart. See United States v. Murphy, 65 F.3d 758, 762 (Sth
Cir. 1995). In such a situation, the only determination that is
reviewable on appeal is whether the defendant made a sub-
stantial threshold showing of unconstitutional motive. 1d.
Finally, if the district court decides that it has discretion to
depart, and exercises that discretion by denying the departure,
its decision is not reviewable on appeal. Seeid.

The presumption in 8 5K 1.1 casesis that the district court
did not know that it had discretion to depart unlessit clearly
indicated that it did know. In contrast, the district court in
departure cases relevant to the instant case can be presumed
to know that it has discretion to depart because a motion by

2765
the prosecutor is not statutorily required. Although in cases
not involving 8§ 5K 1.1 adistrict court may consider a prosecu-
tor's arguments in favor of or against the departure when a
prosecutor makes such an argument, the court has the discre-
tion to depart and can do so sua sponte. We recently acknowl-
edged: "To hold that government consent [to a departure] is
amandatory condition in cases other than those in which gov-
ernment consent is explicitly required by the Guidelines (as it
is, for example, in departures for substantial assistance), . . .
runs afoul . . . of the Guidelines themselves, by impermissibly




shifting the locus of discretionary decisionmaking from the
district judge to the prosecution." United States v. Rodriguez-
Lopez, 198 F.3d 773, 778 (9th Cir. 1999) (emphasis added).

Because other sentencing departures do not require the
prosecutor to move, it makes sense to treat the district court's
decision differently in cases that do not involve departures
under 8 5K1.1. We may presume in these cases, including in
the instant case, that the district court knows what the law is
and appliesthe law correctly even if it does not explicitly
acknowledge that it has discretion and is exercising that dis-
cretion. See United States v. Eaton, 31 F.3d 789, 793 (9th Cir.
1994) ("We have held that a court's failure to depart without
any comment on its authority to do so does not automatically
convert adiscretionary departure into a sentence imposed in
violation of law."); United Statesv. Garcia-Garcia, 927 F.2d
489, 491 (9th Cir. 1991) (holding that a sentence imposed was
not in violation of the law under § 3742(a) when the district
court said nothing about its discretion to depart and simply
imposed the sentence without comment). Cf. United Statesv.
Cervantes-Vaenzuela, 931 F.2d 27, 29 (9th Cir. 1991) ("We
assume that the district court knows and applies the law cor-
rectly . ..."). Thus, we only have jurisdiction to review deci-
sions not to depart in § 5K2.0 departure casesiif the district
court explicitly states or clearly indicates that it believes it
does not have discretion to depart.

In this case, afair reading of the transcript does not indicate
in any way that the district court believed that it was not
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authorized to make a departure in the absence of agovern-
ment motion. Although the district court did question Ruiz
about her rejection of the plea agreement, it never stated nor
even implied that it could not depart on its own. It recognized
its discretion not to depart even if the prosecutor had moved
for the departure. 1t concluded:

The Court has read and considered the presentence
report, the sentencing documents filed on behalf of
the Defendant, and the Court finds that the base level
of the offenseis 18 . . .. [T]he Court feelsthat this
isnot a proper case for any departures except for
provided for by the regular sentencing procedures.

This statement is sufficient to establish that the district court



exercised discretion in refusing to grant Ruiz the downward
departure she sought.

2. The" Substantial Threshold Showing"
Requirement.

Even following the mgjority's new rule that the§ 5K 1.1
standard applies to fast track downward departures, Ruiz
failed to make a"substantial threshold showing " that the pros-
ecutor acted with an unconstitutional motive. To make a sub-
stantial threshold showing of unconstitutional motive, a
defendant must show that the prosecutor was vindictively
punishing her for exercising a congtitutional right by refusing
to move for the departure.

In Khoury, for example, the prosecutor initially moved for
asubstantial assistance departure at sentencing, but after the
defendant withdrew his guilty plea, went to trial, and was
found guilty, the prosecutor refused to make a new motion for
substantial assistance. Khoury, 62 F.3d at 1139-40. We held
that this constituted a substantial threshold showing of uncon-
stitutional motive because nothing had changed between the
first sentencing hearing and the second, other than the trial,
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that would reasonably lead the prosecutor to no longer believe
that the defendant had offered substantial assistance. Id. at
1142. From this, the district court in Khoury could infer that
the prosecutor was punishing the defendant for exercising his
right to tria, thus justifying a hearing to make a determination
as to whether the prosecutor acted improperly. Compare id.
with Murphy, 65 F.3d at 763 (holding that the defendant did
not meet the substantial threshold showing merely by offering
evidence that the prosecutor threatened to withhold a 8 5K1.1
motion if the defendant went to trial, and then carrying out
that threst).

Unlike Khoury, where the only reasonable inference was

that the prosecutor was punishing the defendant for exercising
hisright to tria, here there were other highly plausible, and
more likely reasons why the prosecutor refused to move for
the departure. Ruiz did not plead within thirty days from the
initial appearance and she did not waive her right to an indict-
ment. The government invested more time and work in pre-
paring Ruiz's case than would have been required if Ruiz had
accepted the plea agreement and pled within the time con-



straints, even without the impeachment waiver.

The very purpose of the fast track downward departure is

to expedite the plea process and dramatically reduce the
workload of the federal prosecutors, public defenders, and the
district court. In exchange for expediting the resolution of the
District's pending cases, the defendant receives a two-level
downward departure at sentencing. Once everyoneis required
to put more time and effort into the case, as was necessary
here, the reason for offering the departure is thwarted. The
record supports the conclusion that thisis the legitimate rea-
son for the prosecutor's opposition to the downward departure
in Ruiz's case ("[W]e [the government] are giving up all the
benefits that would normally come with the fast track depar-
ture.").

Moreover, the record is devoid of any evidence that Ruiz
told the prosecutor at the time of the offer that she was reject-
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ing it because of the impeachment waiver. Nor does the
record show that she attempted to negotiate away the waiver
but was rebuffed. Such evidence, along with the prosecutor's
refusal to move, may have been sufficient to satisfy the "sub-
stantia threshold showing" standard, but none was offered.
The only evidence in her favor before usis that she was
offered the departure and refused it, later pled guilty, and then
the prosecutor opposed her mation for the fast track down-
ward departure. That evidence isinsufficient to entitle her to
a hearing under Khoury.

3. The Distinction Between Unconstitutional Motive
and Unconstitutional Waiver.

The mgjority further complicates matters by mistakenly
conflating two distinct constitutional challenges present in
this case. It is asserted that, in order to make her claim for
unconstitutional motive, Ruiz must show that the impeach-
ment waiver was unconstitutional. But whether Ruiz could or
could not waive her rights to the impeachment information is
wholly irrelevant to whether the prosecutor acted with an
uncongtitutional motive at sentencing.

To illustrate this principle, one need only look at the facts
in Khoury. 62 F.3d at 1138. The issue there was not whether
Khoury could waive hisright to trial. He undoubtedly could.



Rather the issue was whether the prosecutor acted unconstitu-
tionally by opposing amotion for a downward departure at
sentencing solely because Khoury opted to exercise hisright
to atrial. Id. at 1142. We concluded that a prosecutor cannot
act vindictively in refusing to move for a downward departure
because a defendant wishes to exercise her congtitutional
rights. 1d.3

3 The mgority arguesthat "if the Brady waiver were constitutional, Ruiz
would have no basis for arguing that the government withheld the “fast
track' recommendation for an unconstitutional reason." Slip Op. at 2757
Nn.7. Ruiz's basis for arguing that the government acted uncongtitutionally
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Likewisein this case, if the problem was really with the
prosecutor's actions at the sentencing hearing, then whether
Ruiz could or could not waive her right to impeachment infor-
mation is irrelevant to whether the prosecutor acted with an
unconstitutional motive at sentencing. In other words, even if
Ruiz could waive her impeachment rights (as Khoury could
waive hisright to trial), Ruiz might still have a claim for
unconstitutional motive against the prosecutor, following the
majority's new rule that the "substantia threshold showing"
standard appliesin fast track departure cases.

The only way to reach the issue of whether impeachment
rights are waivable is through a direct challenge to the plea
offer, not by challenging the sentence. We do not have juris-
diction on this record to entertain a direct challenge to the
waiver.

B. Jurisdiction to Review the Impeachment Waiver.

"An unconditional guilty plea congtitutes awaiver of the
right to appeal al non-jurisdictional antecedent rulings and

in refusing to recommend the fast track departure would be that the prose-
cutor was punishing Ruiz for exercising her congtitutional right to receive
impeachment information, whether or not that right is waivable. See Mur-
phy, 65 F.3d at 763 (holding that the defendant was required to present
objective evidence that the prosecutor's decision to refuse a 8§ 5K 1.1 rec-
ommendation was "motivated by a desire to punish him for exercising his
[waivable] right to trial"); Khoury, 62 F.3d at 1138 (holding that a prose-
cutor acts with an unconstitutional motive by refusing to recommend a
downward departure in order to punish a defendant for exercising his
waivable right to ajury tria).




| do not believe that Ruiz has made a substantial threshold showing that
the prosecutor acted with a motive to punish her for exercising her right

to receive the undisclosed material, whether or not that right is waivable.
The mgjority disagrees. But the mgjority, by further holding that Ruiz can-
not waive her right to receive what it mistakenly characterizes as Brady
information, transforms this case from aminor dispute about the applica-
tion of firmly established law to adistinct set of facts, to a new constitu-
tional rule that once presumably waivable rights are now unwaivable. This
transformation is wholly unnecessary to the resolution of the case and sets
a dangerous precedent.
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cures all antecedent constitutional defects." United States v.
Floyd, 108 F.3d 202, 204 (9th Cir. 1997) (emphasisin origi-
nal). The Supreme Court has made it clear that a defendant,
after admitting in open court that she is guilty, may not raise
aclam that her constitutional rights were violated before she
entered the plea. Tollett v. Henderson, 411 U.S. 258, 267
(1973). She may challenge her pleaonly by demonstrating
that it was not made voluntarily and intelligently. 1d. She may
do this by showing that her counsel was ineffectivein giving
her advice regarding the guilty plea, id., or by demonstrating
that her plea was made without the benefit of Brady material
that the prosecution deliberately withheld without her knowl-
edge. See Sanchez v. United States, 50 F.3d 1448, 1453 (Sth
Cir. 1995).

The Court in Tollett made it clear that the primary inquiry
iswhether the plea was entered into voluntarily and intelli-
gently. Tollett, 411 U.S. at 266. Even if the alleged unconsti-
tutionality was unknownto the defendant at the time she
entered the unconditional plea, sheis not entitled to appellate
review unless she can make a showing that the plea was not
made voluntarily or intelligently. 1d.

The only way for Ruiz to challenge the impeachment

waiver is by chalenging her plea. And she can only challenge
her plea by demonstrating that it was not made voluntarily or
intelligently--that is, by demonstrating (1) that she made the
plea without the benefit of the impeachment materia and (2)
that the impeachment material would have affected her deci-
sion to plead guilty. See Sanchez, 50 F.3d at 1453-54. But she
did not accept the government's plea offer. She has never
alleged that she did not receive the impeachment material and
we may presume in the absence of such an alegation that this
information (if it even existed) was not kept from her.



The mgjority attempts to evade the Tollett rule by charac-
terizing the unconstitutional act as the prosecutor's refusal to
move for the downward departure at sentencing. Because the
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refusal occurred after the plea was entered, the majority
argues, the Tallett rule precluding appellate review of ante-
cedent constitutional defectsisinapplicable.

Asdemonstrated in Khoury, however, Ruiz's complaint

about the sentence imposed does not depend upon the waiva-
bility of her rights to impeachment information. The alleged
uncongtitutionality of the prosecutor's actions at sentencing
are entirely distinct from the alleged unconstitutionality of the
impeachment waiver that she never complained of before
unconditionally pleading guilty.

Her complaint with regard to the waiver can only be that
the prosecutor unconstitutionally conditioned the two-level
downward departure on her waiving her unwaivable right to
impeachment material. But the prosecutor requested this con-
dition at the time of the plea offer, not at the time of sentenc-
ing. The constitutional defect, if any, occurred prior to the
entry of the unconditional guilty plea. Thus, the Tollett rule
applies, and Ruiz waived any challenge she may have had to
the alleged uncongtitutional conditioning of the downward
departure on the impeachment waiver. Accordingly, we lack
jurisdiction to review both Ruiz's sentence and the constitu-
tionality of the impeachment waiver.

[Il. THE POLICY IMPLICATIONS OF
THE NEW RULE.

In addition to the jurisdictional bar to our review, the
Court's decision makes little sense from a policy standpoint.
The government has an interest in maintaining the confidenti-
ality of government witnesses and protecting ongoing investi-
gationsinto other drug courier cases. We should not
unnecessarily create a new rule that forces the government to
turn over information to a defendant immediately upon begin-
ning plea bargain negotiations, when that information will
generaly be of little use to the defendant unless she goesto
trial. Thisdisclosure is especialy problematic when the
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release of the information could have detrimental conse-



guences in future criminal proceedings, asit would, for exam-
ple, if the government were required to publicly release
information on the identity of an informant that it would like
to keep confidential for aslong as possible.

Perhaps most importantly, the majority's decision jeopar-
dizesthe fast track program, which, to this point, has been a
highly successful way of resolving, prior to indictment, these
types of cases in the Southern District of California. Through
the fast track program the District has been able to dramati-
cally expedite the processing of its heavy workload 4 by
encouraging defendants in simple cases like thisto plead very
early in the process, waive indictment, and promise not to file
any motions other than sentencing memoranda.

By aso asking a defendant to waive her right to impeach-
ment information, the prosecution can save itself from the
often time-consuming process of determining which witnesses
it may call at trial, what potential impeachment information
on each witnessisin its possession, and whether it must dis-
close that information to the defendant. This time-saving
aspect is one of the reasons underlying the Jencks Act. 18
U.S.C. § 3500.

Because the mgjority holds the impeachment waiver uncon-
stitutional, despite the fact that it lacks jurisdiction to do so,
it dramatically reduces the efficacy of the fast track program.
The government no longer has an incentive to offer the depar-
ture if the plea agreement does not significantly reduce the

4 According to the 1999 Annual Report for the Ninth Circuit, the
weighted total of filings per judgeship in 1998 was 1,030. See 1999
Annua Report for the Ninth Circuit at 52. The mean total for al district
judges in the Ninth Circuit was ailmost half that of the Southern District
of California, at 530 filings per judgeship, and the median was less than
half, at 481 filings per judgeship. 1d. The next busiest district, the District
of Arizona, had total filings per judgeship of 814, over 200 filings per
judgeship less than the Southern District of California. 1d.
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Didtrict's workload. Thus, the mgjority's new rule delays the
efficient handling of cases that should be disposed of
promptly to the benefit of everyone.

V. CONCLUSION.



We lack jurisdiction to review Ruiz's sentence. More
importantly, we lack jurisdiction to issue an unprecedented
rule that defendants may not waive their rights to impeach-
ment material. This brand new rule harms the administration
of justice. | respectfully dissent.
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