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OPINION
McKEOWN, Circuit Judge:

We must decide whether, as a matter of law, a district court
has authority under itsinherent power to impose sanctions
when an attorney has made reckless misstatements of law and
fact, and has done so for an improper purpose. We conclude
that it does have the authority and thus reverse and remand so
that the district court may exercise its discretion to determine
whether sanctions are appropriate.

BACKGROUND

This appeal involves the intersection of two different

actions brought by David M. Fink. Both cases stem from a
1993 altercation between Fink and several guards at the Cali-
fornia Institute for Men, where Fink was serving a sentence
for commercial burglary. The atercation left Fink perma-
nently and severely disabled.

Fink filed the first action, Fink v. Ylst, No. CV 94-590 JSL
(C.D. Cdl.), in 1994 against a number of the prison guards for
violation of his civil rights. The action before usis Fink's
petition for habeas corpus, filed in 1996. Fink contends that
the disciplinary proceeding that followed the 1993 altercation
violated his constitutional rights, and he seeks restoration of
good behavior credits and other adjustments in his statusin
California Department of Corrections inmate records.

In June 1998, the district court conditionally granted the
petition, finding that the state's failure to allow Fink to appear
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or present witnesses violated his due process rights. The con-
ditional judgment required the State to restore Fink's good
conduct credits unless the State held anew disciplinary hear-
ing within 60 days. The State did not conduct a hearing within



60 days, and the writ therefore became unconditional.

Some months after entry of the conditiona judgment, in
September 1998, the court held an off-the-record telephonic
conference, which included Fink (who was pro se), the state's
counsel in the habeas case, and an attorney representing the
defendantsin the Ylst § 1983 case ("Yst counsel"). Appar-
ently, Ylst counsel participated in the call to monitor the
habeas case and to protect her clients interestsin the Y 1st
case; she was hever counsel of record for any party in the
habeas case. During the conference call, Ylst counsd told the
district court that Californialaw required the prison to hold a
disciplinary hearing concerning the 1993 altercation, although
the conditional judgment precluded a new disciplinary hear-
ing. In the interest of federal/state comity, and on the basis of
the representations of Ylst counsdl, the district court declined
specifically to enjoin a hearing, but stressed that no hearing
should have any adverse consequences for Fink.

Four days later, the state proceeded to hold a new disciplin-
ary hearing. Fink did not appear and no witnesses testified on
his behalf. At the conclusion of the hearing, the hearing offi-
cer found that Fink had committed a disciplinary infraction,

his good conduct credits were not fully restored despite the
district court's ruling, and his status was adjusted so that, if

he were ever to return to prison, he could be placed in a segre-
gated housing unit. In other words, the hearing resulted in
adverse consequences for Fink.

The parties, plus Ylst counsel, were back in court two
months later. At ahearing in November 1998, Y st counsel
represented to the district court that the matter of the 1993
altercation had been referred to the district attorney for prose-
cution, that the district court's denial of the petition for writ
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of habeas corpus "wasn't exactly reversed,” that the Septem-
ber 1998 disciplinary hearing was evidentiary only, and that
the hearing resulted in no change in Fink's inmate status for
any purpose.

Prompted by the various misrepresentations by Y st coun-
sal, in January 1999, the district court sua sponte issued an
order to show cause why Ylst counsel should not be sanc-
tioned. The district court described a series of statements that
it believed justified sanctions -- in particular, Ylst counsel's



statements that California law required the disciplinary hear-
ing, and that the hearing would not and did not have adverse
consequences for Fink. The district court specifically found
that "[a]ll claims by Ylst Counsdl and respondent that the
[state] was required to hold the 1998 Disciplinary Hearing
[were] meritless,”" and that the hearing had adverse conse-
guences for Fink. In addition, the court noted that
"[i]nformation obtained by the court since the 1998 Disciplin-
ary Hearing, including admissions by YIst Counsel, hasled
the court to the inevitable conclusion that the 1998 Disciplin-
ary Hearing was orchestrated by Ylst Counsdl for the purpose
of gaining tactical advantage in the Ylst case." These findings
and others led the court to find that "YIst Counsel has
attempted repeatedly to misdead the court by making misrep-
resentations regarding the state of the record, the orders of the
court, and the actions taken by respondent and the CDC.. . . .
It appears that the entire 1998 Disciplinary Hearing, and the
events that followed, have been orchestrated by Y st counsel
in bad faith with aview to gaining an advantage in the Y st

In March 1999, the district court issued an order finding

that YIst counsdl failed to show cause why she should not be
sanctioned, but declining to sanction her under the court's
inherent power because, athough "she acted with reckless
disregard for the truth, which rose to the level of objective bad
faith," the district court could not "determine whether [Y st
counsel] acted in subjective bad faith.” Fink v. Gomez, 39 F.
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Supp. 2d 1225, 1226 (C.D. Cal. 1999). The judge mused that,
although some opinions of this court indicate that only "sub-
jective bad faith" is sanctionable, othersimply that "reckless-
ness’ or "objective bad faith" will suffice. Id. The lack of
certainty in the case law, and the "tenor" of circuit court opin-
ions reversing the imposition of sanctions, led the district
court to decide not to impose sanctions. 1d. at 1226-27.

The district court denied Fink's motion for reconsideration,
and thistimely appeal followed. Fink contends that the district
court abused its discretion by declining to impose sanctions
after finding that Ylst counsel had acted in a reckless manner
rising to the level of bad faith.

ANALYSS



|. Sanctions Under the Court's Inherent Power

Three primary sources of authority enable courts to sanc-

tion parties or their lawyers for improper conduct: (1) Federal
Rule of Civil Procedure 11, which applies to signed writings
filed with the court, (2) 28 U.S.C. § 1927, which isaimed at
penalizing conduct that unreasonably and vexatioudy multi-
plies the proceedings, and (3) the court's inherent power. This
case involves sanctions under the third source of authority.

The Supreme Court in Roadway Express, Inc. v. Piper, 447
U.S. 752 (1980), delivered the definitive summary of the
bases on which afederal court may levy sanctions under its
inherent power. The Court reiterated the federal courts inher-
ent power to levy sanctions, including attorneys fees, for
"willful disobedience of a court order . . . or when the losing
party has acted in bad faith, vexatioudly, wantonly, or for
oppressivereasons. .. ." Id. at 766 (interna quotation marks
and citations omitted). The Roadway Court also noted that a
court "certainly may assess [sanctions] against counsel who
willfully abuse judicial processes.” Id. The Court reaffirmed
the Roadway principlesin Chambersv. NASCO, Inc., 501
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U.S. 32 (1991), emphasizing the continuing need for resort to
the court's inherent power, because it is "both broader and
narrower than other means of imposing sanctions. " 1d. at 46.
On the one hand, the inherent power "extends to afull range
of litigation abuses." On the other, the litigant must have "en-
gaged in bad faith or willful disobedience of a court's order."
Id. at 46-47. In Chambers, the Court left no question that a
court may levy fee-based sanctions when a party has acted in
bad faith, vexatiously, wantonly, or for oppressive reasons,
delaying or disrupting litigation, or has taken actionsin the
litigation for an improper purpose. Id. at 45-46 & n.10.

It appears that the Court in Roadway and Chambers used

the term "bad faith" to mean two different things. The Court
sometimes used "bad faith” to mean a single category of sanc-
tionable conduct, and sometimes as a shorthand term for all
sanctionable conduct under a court's inherent power. For
example, Chambers used "bad faith" as a shorthand term to
encompass a broad range of conduct in observing that a party
may "show( | bad faith by delaying or disrupting the litigation
or by hampering enforcement of a court order,” 501 U.S. at
46. On the other hand, Roadway treated bad faith as being dis-




tinct from delay, disruption, and disobeying a court order. See
Roadway, 447 U.S. at 766-67 & n.13 (addressing only "bad
faith" conduct after setting out the five bases for inherent
power sanctions--disobedience, bad faith, and vexatious,
wanton, or oppressive actions).

Under both Roadway and Chambers, then, the district

court has the inherent authority to impose sanctions for bad
faith, which includes a broad range of willful improper con-
duct. For example, in Inre ltel Sec. Litig., 791 F.2d 672 (Sth
Cir. 1986), counsel filed objections to exact fee concessions
in an action pending before another court. The objections
were not frivolous, nor were they submitted with any knowl-
edge that they were meritless. But counsel's goal wasto gain
an advantage in the other case, which we concluded was " suf-
ficient to support afinding of bad faith." Id. at 675. "For pur-
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poses of imposing sanctions under the inherent power of the
court, afinding of bad faith "does not require that the legal
and factual basis for the action prove totaly frivolous; where
alitigant is substantially motivated by vindictiveness, obdu-
racy, or malafides, the assertion of a colorable claim will not
bar the assessment of attorney's fees.' " 1d. (quoting Lipsig v.
National Student Mktg. Corp., 663 F.2d 178, 182 (D.C. Cir.
1980) (per curiam)).

Itel teaches that sanctions are justified when a party acts for
an improper purpose -- even if the act consists of making a
truthful statement or a non-frivolous argument or objection. In
Itel, the improper purpose was the attempt to gain tactical
advantage in another case. 791 F.2d at 675 (discussing
improper motivation). This approach isin harmony with
Roadway, where the Supreme Court made clear that courts
possess inherent power to impose sanctions for "willful abuse
of judicial processes." 447 U.S. at 766.

In reviewing sanctions under the court's inherent power,

our cases have consistently focused on bad faith. For exam-
ple, in United States v. Stoneberger, 805 F.2d 1391 (9th Cir.
1986), the district court imposed sanctions on a chronically
late attorney. Reversing the imposition of sanctions, we held
that mere tardiness does not demonstrate the improper pur-
pose or intent required for inherent power sanctions. 1d. at
1393. Rather, "[a] specific finding of bad faith . . . must "pre-
cede any sanction under the court's inherent powers.' " 1d.




(quoting Roadway, 447 U.S. at 767).

We again reversed sanctions due to alack of intent in Zan-
brano v. City of Tustin, 885 F.2d 1473 (9th Cir. 1989). In that
case, the plaintiff's counsel negligently failed to comply with
local court rules that required admission to the district court
bar. We vacated the sanctions, holding that the district court
may not sanction mere "inadvertent” conduct. 1d. at 1485; see
alsoid. at 1483 ("Nothing in the record indicates that their
failure to request admission to the district bar was anything
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more than an oversight or ordinary negligence on their part.");
id. at 1484 ("Willful or reckless disregard of court rules justi-
fies punitive action.”). Similarly, in Yagman v. Republic Ins.,
987 F.2d 622, 628 (9th Cir. 1993), we vacated the imposition
of sanctions where there was no evidence that the attorney
had "acted in bad faith or intended to mislead the court.”

The district court here voiced a concern that there was a
conflict in the law of the Circuit with respect to standards for
sanctions under the court's inherent power. Notably, the dis-
trict court cited our recent decision in In re Keegan Mgmt.
Co., 78 F.3d 431 (9th Cir. 1996) as requiring a specific find-
ing of bad faith conduct or conduct "tantamount " to bad faith.
The district court then cited Barber v. Miller , 146 F.3d 707,
711 (9th Cir. 1998), as requiring afinding of recklessness or
bad faith. Although some confusion is understandable, any
perceived inconsistency is readily resolved by areview of the
cases.

In Keegan, after addressing sanctions under Rule 11 and
81927, we reviewed the district court's use of itsinherent
power to award sanctions against attorneys and their law
firmsfor initiating a securities lawsuit. The district court
found that the law firms had acted recklesdy. We affirmed
that "[o]ur precedents plainly require more. " Quoting Road-
way, we stated that counsel's conduct must constitute or be
tantamount to bad faith. Moreover, the district court had to
make a specific finding to that effect. 78 F.3d at 436. Not only
did the digtrict court fail to make the specific finding, but we
found no support in the record as awhole for afinding of bad
faith, and reversed the court's order.

InBarber v. Miller, 146 F.3d 707 (9th Cir. 1998), we also
reviewed the imposition of sanctions under the three sources




of authority, focusing principally on Rule 11. We reversed the
sanctions award because the requesting party failed to follow
the requirements of Rule 11. We then reviewed the propriety
of the award under § 1927 and the court's inherent authority,
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holding that "[a]n award of sanctions under 28 U.S.C. § 1927
or the district court's inherent authority requires afinding of
recklessness or bad faith." Id. at 711. As both § 1927 and the
court's inherent power were discussed together in the same
sentence, the court's analysis was not clearly delineated. The
cases cited (Keegan and Chambers), as well as the structure
of the sentence, resolve any possible ambiguity. That is, reck-
lessness suffices for 8 1927, but bad faith is required for sanc-
tions under the court's inherent power. In Barber, we found
no more than ignorance or negligence, which would not meet
the appropriate standard of either basis for sanctions. As such,
no conflict exists in the standards set out in Keegan and Bar-
ber.

In sum, Barber holds that bad faith is required for inherent
power sanctions. And Keegan reiterates that sanctions are per-
missible when an attorney has acted recklessly if thereis
something more -- such as an improper purpose. Our |atest
application of Keegan confirms such areading. See, e.q., Pri-
mus Auto. Fin. Servs., Inc. v. Batarse, 115 F.3d 644, 648 (9th
Cir. 1997) ("afinding of bad faith is warranted where an
attorney “knowingly or recklessly raises a frivolous argument,
or argues a meritorious claim for the purpose of harassing an
opponent' ") (quoting Keegan, 78 F.3d at 436).

In the present case, the district court read our precedent,
especialy Keegan, to bar the imposition of sanctions for an
attorney's reckless misstatements of law and fact; the court
decided that it could not impose sanctions without" subjective
bad faith." The district court was correct that mere reckless-
ness, without more, does not justify sanctions under a court's
inherent power. But the cases discussed above make clear that
sanctions are available if the court specifically finds bad faith
or conduct tantamount to bad faith. Sanctions are available for
avariety of types of willful actions, including recklessness
when combined with an additional factor such as frivolous-
ness, harassment, or an improper purpose. Therefore, we hold
that an attorney's reckless misstatements of law and fact,
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when coupled with an improper purpose, such as an attempt
to influence or manipulate proceedings in one case in order to
gain tactical advantage in another case, are sanctionable under
acourt's inherent power. We take no position on whether
these conditions are present in this case or whether sanctions
should be imposed, a determination that rests in the sound dis-
cretion of the district court. Because the district court misap-
prehended the scope of its inherent authority, it abused its
discretion, and thus we remand for further consideration of
the sanctionsissue. See Cooter & Gell v. Hartmarx Corp.,
496 U.S. 384, 405 (1990) ("A district court would necessarily
abuseitsdiscretion if it based its ruling on an erroneous view
of the law or on aclearly erroneous assessment of the evi-
dence.").

II. Failureto Impose Sanctions Under Rule 11 or § 1927

Fink argues that the district court erred in basing its deci-

sion on inherent authority and declining to consider sanctions
available under Rule 11 or 28 U.S.C. § 1927. It iswell settled,
however, that the district court may, in itsinformed discre-
tion, rely on inherent power rather than the federal rules or

§ 1927. See Chambers, 501 U.S. at 50.

REVERSED and REMANDED for further proceedings
consistent with this opinion.
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