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OPINION

CANBY, Circuit Judge:

Arturo Estrada-Macias gppedls his conviction and sentence,
after ajury trid, for conspiracy to manufacture methamphet-
amine, in violation of 21 U.S.C. 88 846 and 841(8)(1). We
need address only one of his contentions: that the evidence
was insufficient to support his conviction. We conclude that
the evidence was insufficient, and we accordingly reverse
Estradas conviction.

Background

There is no doubt in this case that there was a conspiracy

to manufacture methamphetamine, and that Estrada lived in
the presence of it. The only question, and it isaclose one, is
whether there was enough evidence to permit the jury to find
that he participated in the conspiracy. The facts are rdlaively
uncomplicated for a drug conspiracy. The key bits of evidence
againg Estrada were his appearance with other conspirators,
hisadmission of having lived in atrailer found a the manu-
facturing Ste, and the materids found in that traller.

The investigation began when agents of the Drug Enforce-

ment Adminigration became aware of large, case-lot ship-
ments of pseudoephedrine tablets to various addresses in
Stockton, Cdifornia. The tablets are often used to manufac-
ture methamphetamine. Agents set up surveillance a an
address, 908 North San Jose Avenue, in Stockton to which ten
cases of tablets were due to be shipped.



Agentsfirgt saw ared and white truck that had been driven

to the location by co-defendant Ramirez-Vasgquez and another
Hispanic male whom the agents never identified. A UPS truck

then drove up and delivered the ten cases to the two men, who
put them in the truck. They then drove in an dusive manner

to aK-Mart store, where they purchased propane, also often
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used in methamphetamine manufacture. The unidentified
mal e then departed in a brown van that had been parked at the
K-Mart, while Ramirez drove the red and white truck, with
the agents following, to an gpartment complex at 641 Park
Street in Stockton.

About an hour and a hdf later, a car arrived which was
driven by Antonio Garcia, another conspirator. The car was
registered to Jose Ibarraat 1630 North Newport Avenue in
Stockton (next door to the conspirators manufacturing opera:
tion). Shortly after arriving, the car departed the gpartment
complex at 641 Park Street, and was stopped by the DEA
agents. Antonio Garciawas driving, and Ricardo Garcia,
Ramirez and Estrada, the present appellant, were passengers.
The agents questioned Ramirez, who said he had picked up
the ten cases of pills for one Linderos, whom he described as
the mae who had been with him at the time of ddlivery. The
agentstook Ramirez back to the apartment complex at 641
Park Street and he let the agents seize the ten cases of pills
from his truck. The agents did not arrest Ramirez at thet time.

In their investigation, the agents had learned that another

five cases of pills had been ddlivered on the same day to 1630
Newport, #2 in Stockton. They were signed for by"Antonio
Gar--," which was dl that could be read on the UPS receipt.

A few days later, the agents went to find 1630 Newport, #

2, but found no such exact address. There was a house at 1628
Newport, and severa apartments behind it numbered 1630,
1632, and 1634. The agents observed evidence of metham-
phetamine manufacture and obtained a search warrant. In the
subsequent search, they found evidence of manufacture at the
resdence and garage at 1628 Newport and in asmal trailer
parked in the driveway at that address. The trailer was about
twenty feet long and contained one bed, a sink, and some cab-



inets. It had a pungent odor associated with methamphet-
amine, and some plagtic pails under the bed, one of which
contained a package of red phosphorus, areagent used in con-
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verting ephedrine and pseudoephedrine into methamphet-
amine. Also found in the trailer was alid with residue of
nicotinamide, frequently used as a cutting agent to increase
the sdlable amount of methamphetamine,

Insde the cabinetsin the trailer were aplastic pill bottle
labeled " ephedrine hydrochloride" and some rags containing
and andling of methamphetamine resdue. Findly, in the snk
inthetrailer, the agents found atorn piece of cardboard paper
with cdculations on it, including a cdculation of*1140x5" to
equa "5700." That caculation corresponds to the price of the
five boxes ddlivered to "1630 Newport, # 2," and sgned for
by "Antonio Gar--." Two hours after that ddivery, Garcia

and Estrada had been picked up with Ramirez outside the
apartment complex at 641 Park Strest.

Approximately two weeks later, agents went to another
addressin Stockton to interview Ricardo Garcia-one of the
passengers, dong with Ramirez and Estrada, in the car driven
by Antonio Garciathat had been stopped outside the apart-
ment complex at 641 Park Street. They found Estrada and
Antonio Garcia at the resdence and arrested them both. An
INS agent working with the DEA agentsinterviewed Estrada.
Edradainitidly stated that he lived in amisson on Sonora
Street in Stockton, although he had visited 1628 Newport.
Upon further questioning he said that he had been living in
the trailer there for the past three months.

At trid, awitness tetified that she had helped one Jesus
Pedilla ship pseudoephedrine pills to 1630 Newport, where he
sad his friends were making methamphetamine. The witness
sad that Padillatold her that she could make contact with him
by caling a teephone number and asking for "Arturo.”

Arturo is Estrada’s first name, but Estrada called witness
Arturo Ortiz Corral, who testified that his telephone number,
941-9118, was listed next to the name "Arturo " in Padillas
address book, which the government had introduced into evi-
dence.
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Ramirez was tried with Edtrada, and generdly held to his
story that he had recelved the pill shipment (aswell as an ear-
lier, returned shipment) as afavor for afriend. He tetified
that he was acquainted with Antonio Garcia, and had agreed
to go out with him and the others for a beer (leaving $11,000
dollars worth of pillsin histruck) when the agents stopped the
car. He stated that he had not met Estrada until that day .

Discusson

In summary, the principa evidence upon which the jury
convicted Estrada was the following:

(1) He was with conspirators Antonio Garcia and
Ramirez within two hours after each had received a
ddivery of pills, in different places. He was not pres-
ent when Ramirez received his shipment, and there
IS no evidence that he was present when Garcia
received his.

(2) Helived in atrailer next to the residence used by
the congpirators for manufacture, and severa items
were found in the trailer: containers and rags with
resdue, and a piece of cardboard paper with calcula-
tions for payment of the ddlivery for which Garcia
signed. The conspirators at the house had access to
the trailer; a neighbor reported to police that res-
dents of the house frequently entered the garage and
thetrailer.

(3) Congpirator Padillatold hisfriend that he could
be reached by cdling a number and asking for "Ar-
turo." Thereis another "Arturo" whose number isin
Padilla's address book.

(4) Egradainitidly stated that he did not live at, but
vidted, 1628 Newport, but then admitted that he had
lived there the past three months.
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Thisevidenceis certainly sufficient to raise astrong
inference that Estrada must have known that severd individu-



dsliving around him were engaged in a congpiracy to manu-
facture methamphetamine. That inference is not enough to
permit conviction. "Mere casud association with conspiring
peopleisnot enough." United States v. Cloughessy, 572 F.2d
190, 191 (9th Cir. 1977). Asthe court correctly told Estrada's

jury:

Merely being present a the scene of acrime or
merdly knowing that a crimeis being committed or
is about to be committed is not sufficient conduct to
find that a defendant committed that crime.

In order to find the defendant guilty of the crime,
the government must prove, beyond a reasonable
doubt, that in addition to being present or knowing
about the crime, the defendants knowingly associ-
ated themsdves with the crime in some way as par-
ticipants -- persons who wanted the crime to be
committed -- not as mere spectators.

No rationd trier of fact could find that this Standard was met
for Estrada.2 The record is barren of evidence that he partici-
pated in the conspiracy. No one testified that he was involved.
Edtrada was never seen with the ingredients or with the fin-
ished product of methamphetamine. He was not present at the
delivery of the ten-case shipment of pills and there was no
evidence that he was present at the five-case delivery. When
he was found in vehicles with some of the conspirators, there
IS no evidence that there were drugs or precursorsin those
vehicles a the time. There was no evidence, such asfinger-

2 In determining sufficiency of the evidence, we consder "whether, after
viewing the evidence in the light most favorable to the prosecution, any
rationd trier of fact could have found the essentia eements of the crime
beyond areasonable doubt.” Jackson v. Virginia, 443 U.S. 307, 319
(1979).'
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prints, connecting him to the containers found in the trailer.
There was no evidence that he maintained control over his
quarters; indeed, there was contrary evidence that the resi-
dents of the house frequently entered the trailer. Thereisno
evidence that he had any interest in the house, garage or



traller; no utility bills, no written Satements.

Under our precedent, Estrada's conviction cannot stand. A
comparable case is United States v. Vasguez-Chan , 978 F.2d
546 (9th Cir. 1992). There a caretaker of ahouse and afriend
staying with her were convicted of possession of cocaine with
intent to distribute, and conspiracy so to possess. There were
severd other conspirators againgt whom the government had
compelling evidence. Neither defendant denied knowing that
some 600 kilograms of cocaine was in the house; indeed, it
was in the bedroom where the friend was deeping and her fin-
gerprints were found on six containers and one inside cover

of acontainer. The dectric hills of the house were in the care-
taker's name. She had lived there for three months and her
friend for afew weeks.

On that record, we held that neither defendant could stand
convicted of elther possession, or aiding and abetting posses-
son, or conspiracy to possess the cocaine. "While the govern-
ment submitted more than enough evidence that a narcotics
conspiracy existed among severd individuas other than Gax-
iolaand Vasguez, the evidence does not establish that the
defendants here agreed to or knowingly asssted that conspira-
cy." 1d. at 553.

The same can be said about Estrada. The government

makes much of the fact that Edradainitiadly denied living in
thetraler, dthough he said that he visted the areg; later in the
sameinterview he sad that he had lived in the trailer the last
three months. The government argues that the initid denid is
evidence of guilt. The problem with this argument is that
Estrada must have known that a drug manufacturing conspir-
acy was taking place dl around hisliving quarters. A firs
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indinct to deny residence is not inconsistent with such inno-
cent knowledge, especidly when it was quickly corrected.
The denid is as conggtent with non-participating knowledge
asit iswith complicity. "When there is an innocent explana:
tion for a defendant’s conduct as well as one that suggests that
the defendant was engaged in wrongdoing, the government
must produce evidence that would alow arationd jury to
conclude beyond a reasonable doubt that the latter explanation



isthe correct one Id. at 549. In Estrada's case, asin
V asguez-Chan, the government produced no such evidence.

Ancther illudrative caseis United States v. Bautista-Avila,

6 F.3d 1360 (9th Cir. 1993). There we held to be insufficient
stronger evidence than the government presented against
Estrada. In Bautiga-Avila, two defendants had entered the
United States from Mexico in a vehicle one minute gpart from
aFord Granada vehicle containing cocaine, and had driven to
amote and parked next to the Granada. A conspirator
retrieved the keys to the Granada from the room in which the
two defendants were staying. One conspirator later confessed
that both cars were involved in the conspiracy, and that he had
given one defendant $5,000 cash, which the defendant had
hidden in hisvehicle. On this evidence, we overturned the
conviction of the two defendants. We acknowledged that their
behavior was "consstent with that of people tangentidly
involved in a drug conspiracy. However, their behavior isaso
consgtent with that of people who are unwittingly associating
with individualsin adrug conspiracy.” Id. at 1363. Ther han-
dling of the money was not sufficient; there was no evidence
that they knew the money was involved in a drug conspiracy
(one defendant had said that they entered the United States to
buy atruck). Seeid.

The government here argues that the piece of torn card-
board, with cdculations written on it, found in the sink of the
traler ishighly incriminating. That it is, but thereis no evi-
dence connecting Estrada with the cardboard. By far the most
likely supposition is that the cal culations were made by Anto-
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nio Garcia, when he recelved the five-case shipment and paid
for it; his name, "Antonio Gar--," was on the UPS receipt. In
United States v. Ramirez, 880 F.2d 236 (9th Cir. 1989), we
overturned the conviction of the defendant Ramirez, who was
arrested during a search of aresidence where drugs were
found. In adresser in one bedroom, there was an envelope
addressed to Ramirez and a drug ledger (another ledger was
found in another room). We noted that "[t]here was no evi-
dence connecting the drug ledgers with [Ramirez]. The gov-
ernment, indeed, made no effort to show by handwriting or by
fingerprints that he had any connection with the ledgers™ 1d.




at 238. The same condition exists here.

The remaining facts of Ramirez are dso indructive.

Ramirez's mother lived in the house, and there was testimony
that Ramirez lived esewhere but had stayed in the house the
night before the search. He was encountered by the searching
agents as he exited the master bathroom in which there were
plastic bags, tape, scissors, aknife, atriple-beam scae, and a
jar containing heroin. He had arolled-up $20 hill in his pocket
with cocaine traces on it, dong with some plastic bags. We
held, however, that there was insufficient evidence to convict
Ramirez of conspiracy to distribute cocaine.

The one evidence of drug trafficking that Ramirez
could not have missed, according to the govern-
ment's witnesses, was the scales that could have

been used to measure cocaine. But it isagreat legp
to conclude that a son who knows that there are such
scaes in the bathroom used by his mother and step-
father has therefore possessed cocaine or heroin with
intent to distribute or has agreed to didtribute
cocane.

1d. at 238; see dso United States v. Penagos, 823 F.2d 346,
349-50 (9th Cir. 1987) (presence of defendant at time of
cocaine ddivery and possible actions as lookout insufficient
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to convict of congpiracy or possession with intent to distrib-
ute).

These cases make it clear that the conviction againgt

Estrada cannot stand. The government offers no contrary pre-
cedent close to Estrada’s case. The government argues that
the jury was properly instructed that mere presence or knowl-
edge of a congpiracy is not enough to convict, and yet it con-
victed. But the giving of the ingtruction, however proper in
such drug conspiracy cases, is no subgtitute for evidence. If it
is conceded, asit must be under the cases we have discussed,
that it is possible for a person to be present at the location of
adrug manufacturing conspiracy, and know of it, and yet
remain innocent, then Estrada's conviction cannot stand. The
government produced no evidence beyond that which permits



an inference that Estrada was present near the manufacturing
gte and must have known that manufacture was occurring.
Nothing was offered to permit the jury to find beyond area
sonable doubt that Estrada participated in the conspiracy. We
therefore reverse his conviction.

REVERSED.

KEEP, Didrict Judge, Dissenting:

| dissent. The issueis whether, viewing the evidence in the
light most favorable to the prosecution, any rationd trier of
fact could have found the essentid elements of the crime
proven beyond a reasonable doubt. See Jackson v. Virginia,
443 U.S. 307, 319 (1979). | conclude that arationd trier of
fact could have found the essentiad eements of the crime
proven beyond a reasonabl e doulbt.

The lynchpin of the mgority's holding is a secondary hear-
say Statement by Jose Ibarra, who did not testify, to an
unnamed agent, who aso did not testify. Rather, Agent John
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Scarlett testified. Agent Scarlett was with the unnamed agent
when the statement was alegedly made by Ibarra. The testify-
ing officer, Agent Scarlett, had no independent recollection of
the statement or even of the interview of Ibarra, and defense
counsd for co-defendant Carlos Ramirez used the report of
the unnamed agent to bring out |barra's statement. However,
no foundation was laid that Agent Scarlett had reviewed this
report a atime when the events were fresh in hismind and
that he found the account of events accurate. Under the cir-
cumstances, how can we say that the statements of Ibarrato
the unnamed agent regarding | barra's account that"the resi-
dents of the house at 1628 Newport would regularly be
observed going into the trailer and the garage" and that "the
residence of 1628 Newport had control over the garage
located on the property aswell asthe smdl trailer,” R.T., Val.
111, at 407, raised a reasonable doubt about Estrada's domin-
ion and control of the smdl trailler? Mandating the jury's reli-
ance on |barrds account is even more problematic because



the hearsay statement is not specific asto the dates the resi-
dents of the house were seen regularly entering the small
trailer, nor does it exclude the fact that Estrada was with them
or in thetrailer during those vidts. Also, the stlatements do not
indicate whom Ibarra believes the resdents of the house at
1628 Newport to be, indeed one of whom could be Estrada
himsdlf. The bads of Ibarras knowledge is unknown, and the
accuracy was untested by cross-examination before the jury.

Without that flimsy double hearsay statement, thereis evi-
dence that:

(1) Egtrada was found with conspirators Antonio
Garciaand co-defendant Carlos Ramirez within two
hours after each had recelved a ddlivery of boxes of
pseudoephedrine pills, in two separate locations,

(2) Thetrailer in which Edtrada lived was smdl (20
feet long) and was parked within three feet of the
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shed and garage in which methamphetamine appears
to have been manufactured;

(3) Egradaiinitidly lied about living in the smdl
traller, but later testified that he "lived in atrailer

that was behind 1628 Newport address, and that he
lived there for three months and that he had access
to thehouse,” R.T., Val. Il, a 225, the very house
which aso contained methamphetamine manufactur-

ing equipment;

(4) According to forendc chemist, Roger Ely, the
whole traller had a pungent smell of the metham-
phetamine precursor chemicalslocated in the traller,
and at one point, there may have been apossble
methamphetamine |aboratory inthetraler. R.T.,
Vol. Il, at 325-26.

(5) Seized from the trailer were severd items: (1)
under the bed, two plagtic pails, one of which con-
tained red powder residue, and the other which con-
tained alarge plagtic bag with red phosphorous



powder, (2) ablack lid with white powder residue of
nicotinamide, a cutting agent to increase the sdlable
amount of methamphetamine, (3) ingde a cabinet
over the stove, aplagtic pill bottle labeed "ephedrine
hydrochloride," (4) indde a cabinet by the bed, some
rags containing and smelling of methamphetamine
resdue, and (5) in the sink, atorn piece of cardboard
paper with writing in red ink, containing the calcula-
tiononit of "1140 X 5" to equa "5700, " corre-
sponding to the price of the five boxes of
pseudoephedrine ddlivered to 1630 Newport, # 2"
and sgned for by "Antonio Gar--."

Viewing this evidence in light most favorable to the prosecu-
tion, which we must do, thisis sufficient to uphold the finding
of thejury.
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