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OPINION

THOMPSON, Circuit Judge:

The Southwest Center for Biological Diversity and the
Sierra Club (collectively "Southwest") challenge the legality
of the Department of Energy's ("DOE") sdle of Elk Hillsto
Occidenta Petroleum ("Occidenta™). Southwest contends the



DOE violated section 7 of the Endangered Species Act
("ESA"), 16 U.S.C. 8§ 1531 et seq. , by refusing to engage in
consultation with the Fish & Wildlife Service ("FWS") prior
to completing the sale of Elk Hills and by failing to ensure
that the sale would not jeopardize the continued existence of
threatened and endangered species. In granting summary
judgment in favor of the DOE and Occidental, the district
court determined that the completed sale of Elk Hills mooted
the controversy. Alternatively, the district court determined
that the DOE did not violate section 7 of the ESA.

We havejurisdiction under 28 U.S.C. § 1291 (1994). We
conclude that the completion of the Elk Hills sale did not
moot the controversy between the parties. We further con-
clude that Congress waived section 7's consultation require-
ment as to the DOE's sale of Elk Hills. See National Defense
Authorization Act of 1996, Pub. L. No. 104-106, 110 Stat.
631 (1997). Accordingly, we affirm the district court's sum-
mary judgment by which it concluded that the DOE did not
violate section 7 of the ESA.

FACTS

Elk Hills, which is also referred to as National Petroleum
Reserve -1 ("NPR-1") isatract of approximately 47,000 acres
of land located twenty-five miles south of Bakersfield, Cali-
fornia. It isknown to contain at least four endangered species
and one endangered plant, and is the seventh largest ail field

in the United States. Asfar back as 1976, Congress directed
the Secretary of Energy to explore and develop Elk Hills at
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the maximum efficient rate of production.1 See Naval Petro-
leum Reserves Production Act of 1976, 10 U.S.C.8 7422(c)
(1998). Pursuant to that direction and consistent with section
7 of the ESA, the DOE has consulted with the FWS three
times since it took over operations at Elk Hills. These consul-
tations have enabled the FWS to evaluate the impact on pro-
tected species of the DOE's operation at Elk Hillsand to
suggest ways to minimize "incidental" takings of these spe-
cies.

After the most recent consultation, the FWS issued a Bio-
logical Opinion letter dated November 8, 1995. The FWS
concluded that continuing oil and gas development of Elk
Hills at the maximum efficient rate would not likely jeopar-



dize the continued existence of listed speciesif the DOE
agreed to various mitigation measures. The DOE agreed to
these measures, and they became part of the incidental take
statement issued by the FWS.2 That statement authorized the
DOE toincidentally kill or harm a specified number of listed
species and adversely affect a specified amount of habitat. To
ensure compliance with the "Terms and Conditions " of the
incidental take statement, Section 3(a) provides:

Prior to the sale of NPR-1, the Department shall
initiate and compl ete a subsequent section 7 consul-

1 The maximum efficient rate is'the maximum sustainable daily oil and
gas rate from areservoir which will permit economic devel opment and
depletion of the reservoir without detriment to the ultimate recovery" of
the area. 10 U.S.C. § 7420(6) (1998).

2 Under the "Terms and Conditions" section of the incidental take state-
ment, the DOE is required to (1) conduct surveys prior to all surface dis-
turbing activities, (2) provide monitoring during all critical construction
activities within or adjacent to sensitive habitat, (3) minimize the areas
affected by construction and day-to-day activities, (4) clean all spills of
hazardous materials, (5) impose speed limits within all construction sites,
(6) minimize construction activity between dusk and dawn, (7) avoid dam-
aging or destroying San Joaquin kit fox dens, (8) cover al open holes that
are more than two feet deep, and (9) release entrapped wildlife.
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tation as to this Federal action; and the reasonable
and prudent measures and terms and conditions shall
be adhered to by the subsequent owner until a sec-
tion 10(a)(1)(B) permit and CDFG 2081 permit are
issued for their actions. In addition, as part of the
subsequent section 7 consultation, the Department
shall enter into a Conservation Agreement with the
Service if the conservation area has not been estab-
lished.

On February 10, 1996, Congress passed the Nationd

Defense Authorization Act of 1996 ("DAA™), which directed
the DOE to sell Elk Hills within two years of the statute's
effective date. See National Defense Authorization Act of
1996, Pub. L. No. 104-106, § 3412(a), 110 Stat. 631, 631-32
(1997). Section 3413(d) of the DAA granted special permis-
sion for the DOE to transfer the incidental take statement in
place on the statute's effective date if the DOE determined
such atransfer was necessary to expedite the sale in a manner



that maximized the sale's value to the United States. The
transferred statement would "cover the identical activities,
and . . . be subject to the same terms and conditions, as apply
to the permit at the time of the transfer.” 1d. at § 3413(d), 110
Stat. 631, 635.3

A few months | ater, the FWS informed the DOE that both
section 7 of the ESA and the incidental take statement
required the DOE to reinitiate consultation regarding the pro-
posed sale of Elk Hills. The DOE declined to reinitiate con-
sultation, relying in part on the Department of Interior
Regional Solicitor's opinion that the DAA obviated the
DOE's consultation obligations relating to the Elk Hills sale.

In October 1997, the DOE accepted a purchase offer from

3 The parties agree section 3413(d)'s reference to an incidental take
"permit” rather than an incidental take "statement” is erroneous. " State-
ment" is the correct term.
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Occidental, which agreed to accept atransfer of the 1995 bio-
logical opinion and incidental take statement. Occidental also
acknowledged that the incidenta take statement's authoriza-
tion applied only to the extent Occidental acted as contem-
plated in the biological opinion. The sale of Elk Hillsto
Occidental closed February 5, 1998.

Prior to the closing of the sale, Southwest and other plain-
tiffs filed suit against the DOE and sought a preliminary
injunction to stop the sale. Occidental intervened. The district
court denied the injunction, and this court denied the plain-
tiffs request for an emergency stay during the pendency of
the appeal. That appeal was later dismissed as moot.

The district court subsequently granted Occidental’s motion
for summary judgment. The district court held that the com-
pletion of the Elk Hills sale mooted the plaintiffs claims.
Alternatively, the district court determined that the DOE had
not violated its substantive or procedural duties under section
7 of the ESA. This appeal of the district court's summary
judgment followed.

ANALYSIS



Occidenta contends the completion of the Elk Hills sale
rendered the plaintiffs complaint moot. Mootness, a question
of law, isreviewed de novo. See Alaska Ctr. for the Env't v.
United States Forest Serv., 189 F.3d 851, 854 (9th Cir. 1999).
"Generally, an action is mooted when the issues presented are
no longer live and therefore the parties lack alegally cogniza-
ble interest for which the courts can grant aremedy.” Id. The
party asserting mootness has the heavy burden of establishing
that there is no effective relief remaining for a court to pro-
vide. See GATX/Airlog Co. v. United States Digt. Ct. for the
N. Dist. of Cal., 192 F.3d 1304, 1306 (9th Cir. 1999). Occi-
dental hasfailed to carry this heavy burden.
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Generdly, the mere conveyance of property to another
does not moot a dispute regarding the legality of the convey-
ance. See Muckleshoot Indian Tribe v. United States Forest
Serv., 177 F.3d 800, 815 (9th Cir. 1999). In Muckleshoot, the
Forest Service entered into a land exchange agreement with
Weyerhaeuser, a private corporation. Before the agreement
was finalized, an Indian tribe filed suit against the Forest Ser-
vice, asserting claims under various environmental statutes.
The district court denied the plaintiff's claims, and the plain-
tiff failed to seek a stay of the order pending appeal. On
appeal, Weyerhaeuser argued the dispute was moot because
the land exchange, which involved the transfer of patents and
deeds, had been completed; it had obtained a state logging
permit; and it had already logged approximately ten percent
of the land acquired through the exchange. Seeid. at 814-15.
We concluded that the evidence established only that the
property transfer had occurred, which was insufficient to
establish mootness. Id. at 815. We explained”[t]he fact that
Weyerhaeuser may have “destroyed' a portion of the land
does not alter the ability of the government to accept areas-
signment of the property, if required.” I1d . (emphasis added).

In this case, Occidental argues the appeal is moot because

the status quo cannot be restored. Occidental contends that the
DOE lacks the practical means to resume oil and gas opera-
tions at Elk Hillsif the sale were rescinded because govern-
ment, contractor and subcontractor personnel have been
replaced by Occidental's employees. Many of these employ-
ees have been transferred to Elk Hills from facilities outside
California. Moreover, in reliance on the sale, Occidental has
executed contracts with more than one hundred suppliers and
purchasers. Additionally, if the court were to order rescission,



the DOE would have to return the $3.5 billion purchase price
and reinitiate bidding for a contractor who could resume oper-
ations at Elk Hills on behalf of the government. Finally, Kern
County, California has amended its Genera Plan to encom-
pass the use of Elk Hillsfor private oil and gas production
activities. Occidental concludes that rescission of the sale
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would cause major disruption and turmoil for both Occidental
and the DOE.

Occidental relies on American Horse Protection Assn, Inc.
v. Watt, 679 F.2d 150 (9th Cir. 1982) and Dan Caputo Co. v.
Russian River County Sanitation Dist., 749 F.2d 571 (9th Cir.
1984). In American Horse, the plaintiffs sought to enjoin an
"Iinterim” wild horse roundup that was scheduled to occur
prior to the filing of an Environmental |mpact Statement. The
district court declined to enter either an injunction or a stay
pending appeal. While the appeal was pending, the roundup
was completed. We determined that the appeal was moot
because the roundup was complete and "[w]e cannot order its
effects undone." American Horse Protection Assn, 679 F.2d
at 151. In Dan Caputo Co., we concluded that the plaintiff's
attempt to enjoin certain construction was moot because the
construction had been completed during the pendency of the
appeal. Dan Caputo Co., 749 F.2d at 573-74.

Occidental's reliance on American Horse and Dan

Caputo Co. ismisplaced. Neither of these cases compel the
conclusion that Southwest's request for relief is moot. Unlike
the completed construction at issue in Dan Caputo Co., asale
of property can generally be undone. In American Horse, the
harm was the actual roundup of the wild horses. Once the
roundup was completed, simply releasing the horses would
not remedy that harm. By contrast, in the present case, the
alleged harm to the environment and protected species could
be ameliorated or avoided through arecission of the contract.

This court retains broad discretion to fashion equitable
remedies. See Sea-Land Serv. Inc. v. International Longshore-
men's & Warehousemen's Union, 939 F.2d 866, 870 (Sth Cir.
1991) (explaining that in deciding a mootness issue, the ques-
tion is not whether the precise relief sought at the time the
application for an injunction was filed is still available, but
whether there can be "any effective relief"). Under the
Administrative Procedure Act ("APA"), we have the authority
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to order rescission of the sale if we determine that the DOE
acted in excess of statutory authority or without observance of
the procedures required by law. See 5 U.S.C.8 706(2) (1994).
Additionally, both partiesto the Elk Hills sale are before the
court, which obviates concerns about the fairness of recission
to unrepresented parties. See Burbank Anti-Noise Group v.
Goldschmidt, 623 F.2d 115, 116 (9th Cir. 1980) (finding the
anti-noise group's challenge to a completed sale was not moot
because all parties to the sale were before the court, which
would permit arescission of the sale); see also Jonesv. SEC,
298 U.S. 1, 17-18 (1936) ("[A]fter a defendant has been noti-
fied of the pendency of a suit seeking an injunction against
him, even though a temporary injunction be not granted, he
acts at his peril and subject to the power of the court to restore
the status, wholly irrespective of the merits as they may be
ultimately decided.").

Although Occidental has raised severa practical consid-
erations which counsel against recission, none of these con-
siderations affects the DOE's ability to accept reassignment of
Elk Hills. See National Forest Preservation Group v. Butz,
485 F.2d 408, 411 (9th Cir. 1973) (describing as'nonsense”
the defendant's argument that the completion of the sale of
national forest land during the pendency of the litigation
placed the legality of the sale beyond the court's jurisdiction).
The significant, practical difficultiesidentified by Occidental
are more appropriately considered when weighing the equities
of any particular remedy. See National Wildlife Fed'n v. Espy,
45 F.3d 1337, 1343 (9th Cir. 1995) (explaining that when
deciding whether to grant injunctive or declaratory relief
under the APA, the court must weigh the competing claims of
injury and the effect on each party of the granting or with-
holding of the requested relief). For these reasons, we reject
Occidenta's contention and the district court's holding that

the issues raised by Southwest are moot. We next address the
merits of these issues.
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Southwest argues the DOE, by failing to reinitiate consulta-
tion with the FWS prior to the sale of Elk Hills, violated both
the procedural and substantive provisions of section 7 of the
ESA. Thedistrict court rglected this argument and granted
summary judgment in favor of the DOE and Occidental. We



review de novo agrant of summary judgment. See Harrisv.
Harris & Hart, Inc., 206 F.3d 838, 841 (9th Cir. 2000). An
administrative decision involving the ESA will be set aside if
the agency action was arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with law or if the
action is found to be without observance of the procedure
required by law. See Natural Resources Defense Council v.
Houston, 146 F.3d 1118, 1125 (9th Cir. 1998), cert. denied
sub nom. L ower Tule River Irrigation Dist. v. Natural
Resources Defense Council, 119 S. Ct. 1754 (1999).

A. Consultation Under Section 7

Federal agencies are required to ensure that any agency
action authorized, funded, or carried out by the agency is not
likely to jeopardize the continued existence of any endangered
or threatened species. See 16 U.S.C. § 1536(a)(2) (1994).
Negotiating and executing contracts constitute agency action
under the ESA. See Houston, 146 F.3d at 1125. An agency
action islikely to "jeopardize" a protected speciesif the
action reasonably would be expected to cause an appreciable
reduction in the likelihood of the survival and recovery of a
protected species by reducing the reproduction, numbers or
distribution of that species. See 50 C.F.R.§ 402.02 (1999).

Before initiating any agency action in areas containing
protected species, the agency must (1) independently deter-
mine whether its action "may affect" a protected species or its
habitat or (2) initiate aformal consultation with the Service
having jurisdiction over the species -- here, the FWS.4 See

4 All parties agree the relevant Service isthe FWS. Accordingly, for pur-
poses of this opinion, we use the term "the FWS ™ interchangeably with
"the relevant Service."
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Houston, 146 F.3d at 1126. If the agency determinesits pro-
posed action "may affect” protected species or habitat, the
agency isrequired to initiate formal consultation. Seeid.; 50
C.F.R. 8402.14(a) (1999). An agency may avoid formal con-
sultation only when it has determined the proposed action is
unlikely to adversely affect the protected species or habitat
and the FWS concurs with that determination. See 50 C.F.R.
§ 402.14(b) (1999).

After consultation, the FWS issues a biological opinion



evaluating the nature and extent of the likely effect on the
protected species. If the FWS concludes the proposed action
islikely to jeopardize a protected species, it must outline rea-
sonable and prudent alternatives which would avoid jeopardy.
See 16 U.S.C. 8§ 1536(b)(3)(A) (1994). The FWS then issues
an incidental take statement, which specifies the impact of the
incidental taking on the species, describes any reasonable
measures which are necessary to minimize the impact, and
sets forth the terms and conditions that must be complied with
by the agency to implement those measures. Seeid. at

8 1536(b)(4) (1994). Any subsequent taking of the species
that isin compliance with these terms and conditionsis not
prohibited. Although the agency istechnically freeto disre-
gard the biological opinion, it does so at the risk of incurring
civil and criminal penalties, including imprisonment. See Ben-
nett v. Spear, 520 U.S. 154, 170 (1997) ("The Service itself
is, to put it mildly, keenly aware of the virtually determinative
effect of itsbiological opinions.”). The ESA's substantive
goal of protecting endangered speciesis served by these
explicit procedural requirements. See Houston , 146 F.3d at
1125.

B. Defense Authorization Act

Southwest argues the DOE violated the procedural provi-
sions of the ESA by failing to consult with the FWS regarding
the Elk Hills sale. The DOE responds that the DAA, which
permitted the transfer of the DOE's incidental take statement
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to Occidental, excused the DOE from reinitiating consultation
with the FWS.

Repeal of legidation by implication is disfavored. See Mor-
ton v. Mancari, 417 U.S. 535, 550 (1974) ("[T]he only per-
missible justification for arepeal by implication is when the
earlier and later statutes are irreconcilable."); Environmental
Defense Ctr. v. Babbitt, 73 F.3d 867, 871 (9th Cir. 1995)
(holding that an appropriations rider which temporarily
removed the funds available for the Secretary to carry out a
statutory duty under the ESA did not reped this statutory
duty, but only restricted the Secretary's ability to comply with
the duty). To determine whether Congress intended the DAA
to repeal or modify the DOE's consultation obligations under
the ESA, we focus on the language of the statute. Id. To the
extent this language is ambiguous, we consider the relevant




legidative history. 1d.

The DAA requires the Secretary of Energy

("Secretary”) to enter into a contract for the sale of Elk Hills
within two years of the statute's effective date. See National
Defense Authorization Act of 1996, Pub. L. No. 104-106,

8 3412(a), 110 Stat. 631 (1997). To accomplish this directive,
the Secretary is required to publish, within two months of the
effective date, a notice of intent to sell Elk Hills. Seeid. at

§ 3412(c), 110 Stat. 631, 632. Within seven months of the
effective date, the Secretary and the Director of the Office of
Management and Budget ("OMB") must establish aminimum
saleprice. Seeid. at § 3412(d), 110 Stat. 631, 632. Within
eleven months of the effective date, the investment banker or
financial advisor retained by the Secretary must have com-
pleted a draft contract, which will accompany the solicitation
of offers. Seeid. at § 3412(e)(2), 110 Stat. 631, 633. The Sec-
retary, through consultation with the Director of the OMB, is
required to provide written notification to the appropriate con-
gressiona committee of any noncompliance with the statutory
deadlines along with a plan to ensure that the sale is com-
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pleted within the two-year period. Seeid. at § 3412(i), 110
Stat. 631, 634.

Section 3413(d) of the DAA, titled "Transfer of Otherwise
Nontransferable Permit," provides:

The Secretary may transfer to the purchaser or
purchasers (as the case may be) of Naval Petroleum
Reserve Numbered 1 the incidental take permit
regarding the reserve issued to the Secretary by the
United States Fish and Wildlife Service and in effect
on the effective date if the Secretary determines that
transfer of the permit is necessary to expedite the
sale of the reserve in amanner that maximizes the
value of the sale to the United States. The transferred
permit shall cover the identical activities, and shall
be subject to the same terms and conditions, as apply
to the permit at the time of the transfer.

Id. at § 3413(d), 110 Stat. 631, 365.

The DAA aso requires that before entering into a contract
to sell Elk Hills, the Secretary must give written notification



to the appropriate congressional committee describing the
conditions of the proposed sale and the Secretary's assess-
ment of whether the sale is within the best interests of the
United States. Seeid. at § 3414(a), 110 Stat. 631, 365. After
giving such notice, the Secretary must wait thirty-one days
before executing the sale contract. See id. Additionaly, if the
Secretary and the Director of the OMB jointly determine the
saleis proceeding in a manner inconsistent with the best inter-
ests of the United States, they are authorized to suspend the
sale. Seeid. at § 3414(b), 110 Stat. 631, 635. After giving
notification to the appropriate congressiona committee of any
suspension, the Secretary may not complete the sale without
subsequent authorization from Congress. Seeid . at § 3414(c),
110 Stat. 631, 635.
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The DOE and Occidental argue that Congress, by passing
the DAA, waived the section 7 consultation requirements as
to the Elk Hills sale. The DOE relies on Mt. Graham Red
Squirrel v. Madigan, 954 F.2d 1441 (9th Cir. 1992), in which
this court considered the Arizona-Idaho Conservation Act's
effect on the ESA regarding the construction of seven tele-
scopes on Mount Graham in southeastern Arizona. Section
602(a) of that Act states:

Subject to the terms and conditions of Reasonable
and Prudent Alternative Three of the Biological
Opinion, the requirements of section 7 of the Endan-
gered Species Act shall be deemed satisfied as to the
issuance of a Special Use Authorization for the first
three telescopes and the Secretary shall immediately
approve the construction of the following items:

(2) three telescopes to be located on
Emerald Peak

(2) necessary support facilities; and
(3) an accessroad to the Site.

Arizona-Idaho Conservation Act of 1988, Pub. L. No. 100-
696, § 602(a), 102 Stat. 4571, 4597 (1989).

The Arizona-1daho Conservation Act also provides, in sec-
tion 603, that four additional telescopes shall be constructed
after consultation, as required by section 7, including the bio-



logical data obtained from monitoring the impact of the con-
struction of the threeinitial telescopes. Seeid. at § 603, 102
Stat. 4571, 4597-98. In Mt. Graham Red Squirrel , after con-
sidering the language of the Arizona-1daho Conservation Act
and the limited legidative history, we determined Congress
intended to waive section 7's consultation requirement as to
the construction of the first three telescopes. Mt. Graham Red
Squirrel, 954 F.2d at 1457.
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Unlike the Arizona-Idaho Conservation Act, the DAA
does not explicitly mention section 7 of the ESA. However,
the DAA permits the transfer, at the Secretary's discretion, of
the incidental take statement in effect on the DAA's effective
date. Because the incidental take statement is generally non-
transferable, this provision reflects Congress's intent to permit
the purchaser to continue operations under the same terms and
conditions applicable to the DOE without requiring the DOE
to reinitiate consultation with the FWS and without requiring
the purchaser to first obtain a permit pursuant to section 10 of
the ESA. See 16 U.S.C. § 1539 (1994).

The legidative history of the DAA isaso instructive. It
states:

The conference agreement provides for the trans-

fer of acurrent environmental permit (50 C.F.R.
13.25) in order to alow the purchaser to continue the
operation of the field with all the environmenta
safeguards provided by the federal government. In
addition, the conferees expect that thiswill ensure
that the value of the field will not be diminished by
the uncertain timing of obtaining a new permit.

H. REP. NO. 104-450, at 964 (1996), reprinted in 1996
U.S.C.C.A.N. 449. Thislegidative history reflects Congress's
intention to permit the purchaser to step into the shoes of the
DOE and continue operating Elk Hills under the 1995 Biolog-
ical Opinion without additional consultation with the FWS.
Moreover, to require the DOE to reinitiate consultation with
the FWS prior to the Elk Hills sale would likely conflict with
Congresss directive to complete the sale within two years.
Consultation can be extremely lengthy and time-consuming.
The DOE asserts, and Southwest does not dispute, that the
consultation resulting in the 1995 biological opinion took four
yearsto complete.



We also note that the Department of the Interior Regiona
Salicitor ("Solicitor"), after considering the effect of
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§ 3413(d) of the DAA on condition 3(a) of the incidental take
statement, also determined that the DOE was not required to
reinitiate consultation prior to the Elk Hills sale. The Solicitor
concluded that the provision permitting the Secretary to trans-
fer to the purchaser the incidental take statement in effect on
the DAA's effective date had the effect of nullifying condi-
tion 3(). The Solicitor explained that a new incidental take
statement issued after reconsultation would "serve no pur-
pose" because "the new incidenta take statement would apply
neither to the DOE, which would no longer own or operate
[Elk Hillg], nor to the purchaser(s), whose activities would be
governed by the [1995] biological opinion and incidental take
statement." The Solicitor further concluded that"[t]he pur-
poses of the Conservation Agreement (asthetermisusedin
term and condition 3(a)) are served by the contract(s) and/or
purchase agreement(s) that will be executed by [the] DOE and
the purchaser(s) since the contract(s) and/or purchase agree-
ment(s) will obligate the purchaser(s) to fulfill the require-
ments contained in the biological opinion that have not been
completed by [the] DOE . . . ." The Solicitor emphasized that
the transferred incidental take statement would remainin
effect only if the purchaser's activitiesin Elk Hills were iden-
tical to those evaluated in the 1995 biological opinion. Endan-
gered speciesin Elk Hills would be protected, because any
changes in operations, such as atering the rates of production,
construction or expansion of facilities, would require the pur-
chaser to seek a section 10(a)(1)(B) permit prior to instituting
the new activity.

We are persuaded by the Solicitor's reasoning.

Although the DAA isnot as explicit as the legidation at issue
in Mt. Graham Red Squirrd, it appears from both the text of
the DAA and its legidative history that Congress intended to
permit the DOE to sell Elk Hills without reinitiating consulta-
tion with the FWS. Congress concluded that the joint goals of
maximizing the sale price of the property and effectuating the
purpose of the ESA would be accomplished by transferring
the 1995 biological opinion and requiring the purchaser to
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comply with the terms and conditions of the incidental take
statement. Moreover, we are convinced the DOE has fulfilled



its substantive obligations under section 7 because Occiden-
tal's activitiesin ElIk Hills must remain identical to those eval-
uated in the 1995 biological opinion or Occidental must
obtain a section 10 incidental take permit prior to changing its
activities.

CONCLUSION

The completion of the Elk Hills sale to Occidental did not
moot the controversy between the parties. Nevertheless, we
hold that the district court correctly concluded that the DOE
did not violate section 7 of the ESA. By passing the DAA,
Congress waived the DOE's duty to reinitiate consultation
under section 7 asto the Elk Hills sale. Accordingly, the dis-
trict court's grant of summary judgment in favor of the DOE
and Occidental is AFFIRMED.
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