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ORDER

The majority opinion filed June 14, 2004, slip op. 7843, and
appearing at 372 F.3d 1013(9th Cir. 2004), is hereby amended
as follows:

1.) Slip op. at 7851, delete: “The prosecutor remained the
same for both trials; he, thus, had personal knowledge of all
that transpired during the prior proceedings”

2.) Slip op. at 7853, change: “the prosecutor, who was aware”
to “the prosecution, which was aware”

3.) Slip op. at 7869, replace the text in footnote 16 with the
following:

Had new counsel had access to the pretrial proceed-
ings, he would undoubtedly have based a motion to
exclude on the arguments already presented and on
the prior judge’s ruling in favor of the defendant.
Had he done so, it is reasonable to believe the sec-
ond trial court would have agreed that there should
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be no reference to “‘gangs or gang affiliation’
unless cleared by the court out of the presence of the
jury” given the highly prejudicial nature of gang tes-
timony, notwithstanding that the second court would
not have been bound to do so under the “law of the
case.” doctrine. See 9 Bernard E. Witkin, California
Procedure § 896 at 930-31 (4th ed. 1997).

4.) Slip op. at 7873, delete “where, as here, the prosecutor had
a distinct advantage in presenting the government’s case, hav-
ing been present when the defense delivered its opening and
closing arguments and throughout all the proceedings both
before and during the first trial.”

5.) Substitute for material deleted by 4.) “where, as here, the
prosecution had a distinct advantage in presenting the govern-
ment’s case, having knowledge of all that occurred during the
course of the first trial.”

6.) Slip op. at 7873: Move footnote 20 at the end of page after
“during the first trial.” to the end of the paragraph on the next
page after “not harmless error” and substitute the following
footnote where footnote 20 originally appeared:

The same prosecutorial office conducted the first and
second trial, although the lead prosecutor in the two
trials was different. Such a change does not affect
the analysis of the underlying prosecutorial conduct.
See, e.g., Thigpen v. Roberts, 468 U.S. 27 (1984)
(explaining, in the context of prosecutorial vindic-
tiveness, that a change in prosecutors does not defeat
a presumption of vindictiveness); Santobello v. New
York, 404 U.S. 257(1971) (holding, in the plea bar-
gaining context, that “staff lawyers in a prosecutor’s
office have the burden of letting the left hand know
what the right hand is doing or has done”); c.f. Kyles
v. Whitley, 514 U.S. 419, 437 (1995) (holding, in the
Brady context, that an “individual prosecutor has a
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duty to learn of any favorable evidence known to
others . . . .” ). Moreover, there is evidence in the
record that the first and second prosecutors actually
cooperated in matters relating to the second trial. For
example, the first prosecutor made appearances at
preliminary proceedings involving the second trial
and apparently participated in the handling of some
of Kennedy’s new counsel’s discovery requests.

The dissenting opinion is hereby amended as follows:

1.) Slip op. at 7889: Delete the hard return prior to the word
“Right?”

2.) Slip op. at 7889: Insert the following text as a new para-
graph following the word “Right?”—

Events transpiring after initial publication of the
majority’s opinion granting Kennedy relief make
clear the dangers inherent in my colleagues’ eager-
ness to overreach from the bench. In their prior
opinion—nhelping prove the wisdom of the age-old
adage that “bad facts make bad law”—the majority
repeatedly emphasized the bad “fact” that a single
prosecutor was responsible for both of Kennedy’s
trials. For instance, the court noted in now-deleted
language developing the factual basis for its decision
that “[t]he prosecutor remained the same for both tri-
als; he, thus, had personal knowledge of all that tran-
spired during the prior proceedings,” Kennedy, 372
F.3d 1013, 1016-17 (9th Cir. 2004), and it empha-
sized that “[d]uring the second trial, the prosecutor,
who was aware that the prior trial judge had
excluded any mention of Kennedy’s alleged gang
involvement, proceeded, deliberately, to elicit testi-
mony from Detective McDowell on the subject of
gangs.” Id. at 1017. Ultimately, the court concluded,
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In hindsight, it is difficult to conclude that
the omitted portions of the transcript would
not have been important to Kennedy in pre-
paring an effective defense, particularly
where, as here, the prosecutor had a distinct
advantage in presenting the government’s
case, having been present when the defense
delivered its opening and closing arguments
and throughout all of the proceedings both
before and during the first trial.

Id. at 1029-30.

From such factual characterizations, one would
have thought this case is, at bottom, about an over-
zealous prosecutor’s nefarious plot to railroad a hap-
less defendant. How . . . socially unjust! There is
only one problem: The State’s petition for rehearing
en banc—which, by the way, is the first opportunity
the State has had to respond to the majority’s law-
yering at the oral argument—reveals that different
prosecutors handled Kennedy’s two trials. The
majority’s factual predicate was utterly baseless.

In the end, one would be hard-pressed to find a
better illustration of what Sophanthavong had in
mind when it identified how clearly prejudicial it can
be for a court to overlook a party’s clear waiver (not
to mention a party’s outright concession, as in this
case): “The unfairness of such a tactic is obvious.
Opposing counsel is denied the opportunity to point
to the record to show that the new theory lacks legal
or factual support.” Sophanthavong, 365 F.3d at 737
(emphasis added).

3.) Slip op. at 7889: replace the word “eviscerates” with “un-
dermines”
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4.) Slip op. at 7891.: prior to the paragraph beginning “Finally,
I observe . .. ,” insert as a new paragraph the following text

Were this not enough, the State’s petition for
rehearing en banc drives yet another nail through the
heart of the court’s opinion. Perhaps the most impor-
tant step in the majority’s logic was its assertion that
the court on retrial would have been bound by the
previous decision to exclude any gang testimony
from Kennedy’s mistrial, such that any motion by
Kennedy to exclude such testimony would have had
“a substantial likelihood of success,” Kennedy, 372
F.3d at 1027:

Although we have found no California
cases addressing the exact issue presented
here, generally “under the law of the case
doctrine and general principles of comity, a
successor judge has the same discretion to
reconsider an order as would the first judge,
but should not overrule the earlier judge’s
order or judgment merely because the later
judge might have decided matters different-
ly.” United States v. O’Keefe, 128 F.3d 885,
891 (5th Cir. 1997). A second judge will
generally follow a ruling made by an earlier
judge unless the prior decision was errone-
ous, is no longer sound, or would create an
injustice. Id. None of the exceptions to the
application of this basic doctrine exists
here.

Id. at 1027 n.16.
Not so fast. Like its unsupported (and, until the

State’s petition for rehearing en banc, unrebutted)
assertion that a single prosecutor was responsible for
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both Kennedy’s mistrial and retrial, the majority’s
resort to generic law of the case principles turns out,
again, to have been utterly baseless. For as the State
points out in its petition for rehearing en banc—
again taking advantage of its first real opportunity to
respond to arguments developed and deployed by the
majority at oral argument—Ilaw of the case doctrine
actually does not apply to trial court decisions in
California. See 9 Bernard E. Witkin, California Pro-
cedure §896 at 930-31 (4th ed. 1997) (collecting
cases). Poof! Gone is the premise for the majority’s
speculative prediction that a motion to exclude gang
testimony would almost certainly have been granted
at retrial; in reality, the majority has absolutely no
idea whether a motion to exclude would have been
successful or not. At bottom, given the (new) prose-
cutor’s efforts to minimize the impact of the already
laughable gang testimony, and in light of the severe
gaps in the majority’s speculative chain of causation
between any alleged Britt error and the introduction
of gang testimony on retrial, no fair-minded jurist
could conclude that it was objectively unreasonable
for the Court of Appeal to have determined that any
constitutional error was harmless.

With these amendments, the majority of panel has voted to
deny the petition for panel rehearing and the suggestion for
rehearing en banc. Judge O’Scannlain would grant the peti-
tion. The petition for rehearing and the suggestion for rehear-
ing en banc are DENIED.

OPINION
REINHARDT, Circuit Judge:

Robert Kennedy was tried twice on a charge of selling 0.08
grams of a substance in lieu of a controlled narcotic drug —
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a substance that looked like an illegal drug but wasn’t — to
an undercover police officer for $20. The first trial ended in
a hung jury: four jurors favored finding Kennedy not guilty;
eight jurors thought him guilty. Prior to his second trial, Ken-
nedy twice asked the state court to provide him with a com-
plete transcript of the earlier proceeding. It refused to do so.
Instead, it granted him only the portion of the transcript that
contained the witnesses’ testimony and denied him the portion
that contained the parties’ motions and the court’s rulings
thereon, as well as the court’s instructions and the parties’
opening statements and closing arguments.

At the second trial, Kennedy was represented by a new
attorney who proceeded without the aid of a complete tran-
script of the prior trial. Aware that the new attorney did not
have the full transcript, the state introduced evidence intended
to show gang involvement on Kennedy’s part — evidence
that had been excluded from the first trial after a successful
pre-trial motion to suppress. This time, after a one day trial
and three days of deliberations, the jury returned a guilty ver-
dict. Because Kennedy had two prior serious or violent
offenses, he was sentenced for the $20 sale of a non-drug to
a prison term of twenty-five years to life, pursuant to Califor-
nia’s Three Strikes Law, Cal. Penal Code 88 667(e) and
1170.12(c)(2) (2003).

Kennedy appeals the district court’s dismissal of his habeas
corpus petition. He argues that his Fourteenth Amendment
right to due process and equal protection was violated when
the state court denied his request for the full transcript of his
first trial. Because the state court’s decision was contrary to
clearly established Supreme Court law, we reverse the district
court and direct it to grant Kennedy’s habeas petition.*

In view of our holding, we do not reach Kennedy’s two other claims:
(1) that he was prejudiced by his counsel’s ineffective assistance, and (2)
that California’s Three Strikes Law is unconstitutionally vague.
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The Second Trial

The prosecution’s principal witness in the second trial, as
in the first, was Detective Leroy McDowell of the San Diego
Police Department. Detective McDowell testified that he was
working undercover narcotics detail in casual clothes one
afternoon in October of 1995. Another officer dropped him
off near the intersection of 22nd and J Streets in San Diego.
McDowell testified that when he saw Kennedy and Randall
Tucker across the street, he made eye contact with Kennedy
and nodded his head. McDowell said that he approached the
two men and asked, “Are you serving?,” meaning in street ter-
minology, “Are you selling drugs?” Tucker responded by say-
ing, “What?” McDowell testified that he asked the question
again and Tucker responded, “What do you want?” McDow-
ell said he told the two men that he wanted a “2-0,” which he
testified means $20 of rock cocaine or another controlled sub-
stance. In response, Tucker asked, “2-0 of what?;” McDowell
said he repeated, “2-0.”

McDowell said that Kennedy then asked for money, and he
took a prerecorded $20 bill from his pocket and gave it to
him. Kennedy put the bill in his pocket and said to Tucker,
“Give it to him, cuz.” Tucker walked over to the fence, picked
up a paper bag, and handed it to McDowell. Inside the bag
were pieces of an off-white, rock-like substance. Tucker
asked if McDowell was a police officer, and McDowell said,
“No, why would I be down here if | was the police?”

McDowell testified that he looked in the bag, told Tucker
that there was not enough there, and asked him to give him
some more. Tucker then said, “That’s all we have. Come back
later we’ll give you some more.” McDowell then said, “No,
at least give me $5 of my money back.”

McDowell walked away from Kennedy and Tucker and
alerted the other officers who were waiting nearby. The offi-
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cers then moved in and arrested the two. In Kennedy’s pocket,
they found the marked $20 bill. The bag contained 0.08 grams
of a “non-controlled substance” that had the appearance of an
illegal drug.

Although Tucker pled guilty after the first trial, and thereby
avoided a three-strike twenty-five years to life sentence,* he
testified for the defense at the second trial. His testimony dif-
fered from McDowell’s. Tucker testified that he and Kennedy
had been hanging out in the area all day and earlier had been
stopped and patted down by police, who found nothing on
either man. Tucker told the jury that, when McDowell
approached the two, no drugs were ever mentioned but that he
noticed McDowell had money in his hands. Tucker said
McDowell handed the money to him. Because McDowell was
“pushing too much,” Tucker walked over to a nearby area,
picked up a piece of paper bag, and gave it to McDowell.
Tucker said “2-0” and “are you serving” can mean different
things, and that he did not know what McDowell wanted.

In addition to Detective McDowell’s testimony regarding
the actual event, the prosecution elicited “gang” testimony
from him. The prosecutor asked McDowell if he could tell the
jury what the word “cuz” meant, as it was used by Kennedy
during the transaction. He replied, “Terminology used by
Cripp gang members.” The prosecutor persisted, “Is it on the
street used for — commonly used between individuals that
are working together?” McDowell answered, “Generally, it
was most — a lot of people use it and — but basically gang
members and those that want to be gang members.”

*Because Tucker had two prior strikes for violent felonies, if a jury had
convicted him of the offense he was charged with, he would in all likeli-
hood have been sentenced to, at a minimum, twenty-five years to life pur-
suant to California’s Three Strikes law. Instead, he entered into a plea
agreement with the prosecution striking his prior offenses in return for a
guilty plea, and received a sentence of 32 months.
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Procedural History

The first trial was a joint trial of the two co-defendants. At
a pre-trial hearing, Kennedy’s counsel moved in limine to
exclude all references to any gangs and any gang affiliation;
the court granted the motion in a written order which provided
that, “There will be no mention of ‘gangs or gang affiliation,’
unless cleared by the Court, out of the presence of the jury.”

During the discussion of the motion, the court explained
that evidence of possible gang involvement, if introduced at
all, could be used only for impeachment purposes, to prove
Kennedy and Tucker’s relationship. Before the prosecution
could impeach Kennedy on this basis, however, the judge
stated that he would hold a hearing outside the presence of the
jury, after which he would make a determination as to
whether the evidence should be admitted for even this limited
purpose. The judge told the prosecutor he would “have to be
pretty convincing before [he would] let that [evidence] come
in.” The transcript of the discussions regarding the motion to
exclude and the court’s ruling thereon was not given to Ken-
nedy or his counsel prior to the second trial.

As soon as the mistrial was declared, Kennedy’s counsel
moved for a complete transcript of the first trial in order to
prepare for the expected second trial. The judge ruled that
Kennedy was entitled only to a transcript of the trial testi-
mony; he denied him the remainder of the transcript, includ-
ing the parties’ opening statements and closing arguments,
evidentiary motions and rulings, jury instructions, and all
other motions and colloquies. The following exchange
occurred between Kennedy’s counsel and the court:

[Counsel]: Your Honor, 1’d also ask for an order for
a transcript being prepared for the purpose of the
next trial.

[Court]: Well, you can submit that to the court after
— I’d — I’d — | would hope that wouldn’t be nec-
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essary to go to that expense, but 1’d like to explore
some disposition short of that. But if it’s going to
trial then | think the case law says that you’re enti-
tled to that transcript, just of the testimony, not of the
entire trial.

[Counsel]: That’s fine, your Honor.
[Court]: All right.

A second trial date was then scheduled. During a pre-trial
hearing, Kennedy told the judge that he was dissatisfied with
his counsel’s representation and moved to proceed pro se. The
motion was granted and new stand-by counsel was appointed.
At the hearing, before relieving counsel of her responsibili-
ties, the court inquired whether she had ordered a transcript
of the first trial. She responded that she already had one and
would make it available to Kennedy. In fact, however, coun-
sel had only the transcript of the witnesses’ testimony at trial,
not the full proceedings.

Ten days later, Kennedy, now proceeding pro se, asked the
court to provide him with a full trial transcript in order to
enable him to prepare for the second trial. During the hearing
on this motion, Kennedy told the judge that he did not have
his “full trial transcripts” and that he only had the testimony
of the witnesses at the first trial. He told the judge that he
needed, at the very least, the transcript of “all motions, open-
ing statements, and final argument.” Kennedy and his stand-
by counsel (who later became appointed counsel)® explained
that Kennedy needed to review the full transcript so that he
could prepare his defense for the second trial. The court
denied the request.*

At the commencement of Kennedy’s second trial, he moved to termi-
nate his pro se status and have stand-by counsel appointed as his trial
counsel. The motion was granted.

“The court colloquy regarding this request was:
[Stand-by Counsel
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During the second trial, the prosecution, which was aware
that the prior trial judge had excluded any mention of Kenne-
dy’s alleged gang involvement, proceeded, deliberately, to
elicit testimony from Detective McDowell on the subject of
gangs. The prosecutor asked Detective McDowell what the
word “cuz,” used by Kennedy during the street discussion,
meant. McDowell testified that when Kennedy said, “Give it
to him cuz,” that “cuz” was “[t]lerminology used by Cripp
gang members.” On further questioning by the prosecutor,
McDowell elaborated, stating that “cuz” is a phrase “basical-
ly” used by “gang members and those that want to be gang
members.”

The trial lasted one day, but the jury deliberated for three.
During the course of their deliberations, the jurors asked that
McDowell’s testimony be read back to them. Ultimately, the
jury returned a guilty verdict, and the court sentenced Ken-
nedy to a prison term of twenty-five years to life pursuant to

(“Gayton™)] It’s only the trial testimony that’s been made avail-
able. I think counsel agreed only — stipulated to
trial testimony, because | believe she felt that she
was going to be trying the case, Ms. Feral. But
since she’s not trying the case, he’s requesting the
full transcript, including all motions, openings
statement and final argument.

[Court] Why does he need that?

[Gayton] He needs to review that in order to prepare for his
next trial.

[Court] Why?

[Gayton] He thinks a lot of those —

[Court] He’s entitled to trial testimony. All the motions

were in writing, right?

[Gayton] I don’t know, | wasn’t there. But, 1 mean, | con-
sulted with Ms. Feral, and she said that she had
requested a full trial transcript . . . .

[Court] Denied. Anything else?
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California’s Three Strikes Law. Cal. Penal Code 88 667(e)
and 1170.12(c)(2).

The California Court of Appeal affirmed the conviction.
After the California Supreme Court summarily denied review,
Kennedy filed a habeas corpus petition in federal court. The
magistrate judge recommended dismissal of the petition, and
the district court adopted the magistrate’s recommendation.
Kennedy appealed.

1
AEDPA Standard of Review

We review de novo the district court’s decision to grant or
deny a petition for habeas corpus. Dows v. Wood, 211 F.3d
480, 484 (9th Cir. 2000). The petition in this case was filed
on November 26, 1999, well after the effective date of the
Antiterrorism and Effective Death Penalty Act of 1996
(“AEDPA”). Therefore, AEDPA’s provisions apply, and our
review of the state court’s decision is governed by them.

Under AEDPA, we may grant a writ of habeas corpus to a
person in state custody only if the state court’s decision was
“based on an unreasonable determination of the facts in light
of the evidence presented in State court proceeding,” 28
U.S.C. 8§ 2254(d)(2), or the claimed constitutional error “re-
sulted in a decision that was contrary to, or involved an unrea-
sonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States.” 28
U.S.C. § 2254(d)(1).

A state court’s merit determination is “contrary to” United
States Supreme Court clearly established law if it applies a
rule (1) “different from the governing law set forth in
[Supreme Court] cases,” Bell v. Cone, 535 U.S. 685, 694
(2002), or (2) if it “confronts a set of facts that are materially
indistinguishable from a decision of [the] Court and neverthe-
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less arrives at a result different from [Supreme Court] prece-
dent.” Price v. Vincent, 123 S. Ct. 1848, 1853 (2003).

[1] It is well-established that “the State must, as a matter of
equal protection, provide indigent prisoners with the basic
tools of an adequate defense or appeal, when those tools are
available for a price to other prisoners.” Britt v. North Caro-
lina, 404 U.S. 226, 227 (1971). Applying this fundamental
legal principle, the Britt Court held that the state is ordinarily
required to provide an indigent defendant with the transcript
of the proceedings of a prior mistrial in order to aid him in
preparing for a second trial. Id. at 227-28. Here, the state does
not dispute that Kennedy was entitled to a transcript of his
prior mistrial. Rather, it contends that, under the relevant
Supreme Court cases, an indigent defendant is entitled only to
a transcript of trial testimony, not to a full transcript of the
proceedings of the prior trial. The state is incorrect.

[2] The Supreme Court held in Britt that “the State must
provide an indigent defendant with a transcript of prior pro-
ceedings when that transcript is needed for an effective
defense or appeal.” Id. at 227 (emphasis added). Although the
Court did not define “prior proceedings” in its opinion, the
meaning of the term is clear. Black’s Law Dictionary defines
“proceeding,” in relevant part, as “the regular and orderly pro-
gression of a lawsuit, including all acts and events between
the time of commencement to the entry of judgment.”™

®Black’s Law Dictionary specifies that:

the term proceeding may include — (1) the institution of the
action; (2) the appearance of the defendant; (3) all ancillary or
provisional steps, such as arrest, attachment of property, garnish-
ment, injunction, writ of ne exeat; (4) the pleadings; (5) the tak-
ing of testimony before trial; (6) all motions made in the action;
(7) the trial; (8) the judgment; (9) the execution; (10) proceedings
supplementary to execution, in code practice; (11) the taking of
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Black’s Law Dictionary 1221 (7th ed. 1999) (emphasis
added); see also Black’s Law Dictionary 1204 (6th ed. 1990)
(“The proceedings of a suit embrace all matters that occur in
its progress judicially.”) (emphasis in original). From the dic-
tionary definition it follows that the most “natural understand-
ing” of “prior proceedings” is one that encompasses all of the
acts and events that occur from the commencement of the
judicial action until the entry of judgment. See Dastar Corp.
v. Twentieth Century Fox Film Corp., 123 S. Ct. 2041, 2047
(2003) (adopting the most natural understanding of a given
term as defined in the dictionary). Because parties’ motions,
and the court’s rulings thereon, as well as opening statements
and closing arguments, and the jury instructions all occur dur-
ing the course of the judicial action, they are part of the pro-
ceedings. In asking this court to limit the meaning of “prior
proceedings” to a transcript of witness testimony, the state
would have us construe the term so as to violate its ordinary
and plain meaning. We are not free to do so. See Dunn v.
Commodity Futures Trading Comm’n, 519 U.S. 465, 470-71
(1997) (refusing to adopt the Commission’s reading of a term
which violated the term’s ordinary and plain meaning).

There is nothing in the Supreme Court’s Britt decision or
in any other Supreme Court case dealing with the provision
of transcripts of proceedings that would permit the adoption
of as narrow and cramped a reading as the state suggests.
Rather, the Supreme Court’s other relevant decisions support
our adoption of the term’s literal construction. For example,
the Court in Griffin v. Illinois, 351 U.S. 12, 13, n.3 (1956),
held that, on appeal, indigent defendants must be provided
with a free copy of a “report of proceedings,” defined by the

the appeal or writ of error; (12) the remittitur, or sending back of
the record to the lower court from the appellate or reviewing
court; (13) the enforcement of the judgment, or a new trial, as
may be directed by the court of last resort.
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Court as “all proceedings in the case from the time of the con-
vening of the court until the termination of the trial[,]” includ-
ing “all of the motions and rulings of the trial court, evidence
heard, instructions and other matters which do not come
within the clerk’s mandatory record.” The Court’s adopted
definition of “report of proceedings” closely mirrors the dic-
tionary meaning of “proceeding” provided in Black’s; because
of the Britt Court’s reliance on Griffin, we infer that the Court
meant its definition of the term “proceedings” to be the same
as the definition of “proceedings” used in Griffin. Britt, 404
U.S. at 227-28. Further, in Mayer v. City of Chicago, 404 U.S.
189 (1971), the Court held that on appeal an indigent defen-
dant must be provided with a “full verbatim record where that
IS necessary to assure the indigent as effective an appeal as
would be available to the defendant with resources to pay his
own way.” Id. at 195. Again, the Court did not define “full
verbatim record,” but its meaning is clear. Black’s defines
“record on appeal,” as “the history of the proceedings on the
trial of the action below (with the pleadings, offers, objections
to evidence, rulings of the court, exceptions, charge, etc.), in
so far as the same appears in the record furnished to the appel-
late court in the paperbooks or other transcripts.” Black’s Law
Dictionary 1274 (6th ed. 1990).” The Court has made it clear
that a transcript of pre-trial, as well as trial, proceedings must
be provided. Roberts v. LaVallee, 389 U.S. 40, 42-43 (1967)
(holding that state court must provide indigent defendant with
his preliminary hearing transcript). Courts of Appeal have
long understood its rulings. See, e.g., United States v. Devlin,

®The Supreme Court subsequently extended Griffin to require the state
to provide indigent defendants with transcripts of (a) state postconviction
proceedings, Long v. District of lowa, 385 U.S. 192, 192-94 (1966) (per
curiam); (b) state habeas evidentiary hearings, Gardner v. California, 393
U.S. 367, 370 (1969); and (c) petty offense trials, Williams v. Oklahoma
City, 395 U.S. 458, 459 (1969).

"As we explain later, appeals are different from second or successive tri-
als in that appeals ordinarily involve only the specific issues the defendant
chooses to raise; accordingly, only the portions of the transcript that are
relevant to those specific issues must be provided in the particular case.
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13 F.3d 1361,1365 (9th Cir. 1994) (holding that the state must
provide an indigent defendant with a suppression hearing
transcript for trial preparation purposes); United States v.
Vandivere, 579 F.2d 1240, 1243 (10th Cir. 1978) (holding
that “the presumption should be that indigent defendants in
criminal cases are entitled to a transcript of any preliminary
examination”); United States v. Young, 472 F.2d 628, 629
(6th Cir. 1978) (holding that reversal was required where the
trial court refused to grant defendant’s motion for a transcript
of the first trial and the preliminary examination).®

[3] Moreover, limiting the right to a transcript of a prior
mistrial to the receipt of the transcript of witnesses’ testimony
would be contrary to the Court’s reasons for requiring the
state courts to provide such transcripts. In Griffin and its prog-
eny, the Court made it clear that the provision of a full tran-
script was necessary to ensure that indigent defendants have

80Qur dissenting colleague cites to United States v. Kirk, 844 F.2d 660
(9th Cir. 1988), for his suggestion that the Britt principle is ambiguous as
it relates to a defendant’s right to a transcript of proceedings of a prior
mistrial. Dissent at 11405. He fails to report, however, that in Kirk there
was no dispute that the defendant was entitled to the full transcript of pro-
ceedings from his prior trial in which the jury had hung. In fact, the district
court in that case granted him such a transcript “in full.” Kirk, 844 F.2d
at 662. Our statement regarding ambiguity in the application of Britt
related only to the unique question of the obligation to provide a transcript
of a trial in which the defendant had been severed as a co-defendant after
two weeks. Id.

Our precedent, which we recognize is only persuasive authority, has
established that preliminary proceedings must be provided not only to
indigent defendants whose trials ended in a mistrial, but more generally to
indigent defendants preparing for a first trial. Thus, in United States v.
Devlin, 13 F.3d 1361 (9th Cir. 1994), citing Britt, we held that “[n]either
fairness nor efficiency support[ed] imposing a preliminary requirement
that [the defendant] prove he had a particular need for [a] transcript” of
a suppression hearing. Id. at 1365. We further stated that “[c]ourts should
... routinely grant indigent defendants’ timely requests for free transcripts
of significant prior proceedings, unless a substantially equivalent alterna-
tive device is available.” 1d. Because the Government had failed to estab-
lish that a practicable alternative to the transcript existed, we found error.
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the same opportunity to effectively defend themselves against
criminal charges as those with money to buy transcripts. See,
e.g., Roberts, 389 U.S. at 42 (1967) (“Our decisions for more
than a decade now have made clear that differences in access
to the instruments needed to vindicate legal rights, when
based upon the financial situation of the defendant, are repug-
nant to the Constitution.”). We doubt seriously that a wealthy
defendant would ordinarily proceed in a subsequent trial with-
out purchasing a full transcript of the proceedings, including,
but not limited to, the parties’ motions and the court rulings
thereon and the opening statements and closing arguments.
Britt, 404 U.S. at 437-38 (Douglas, J., dissenting) (stating that
“wealthier defendants tend to purchase transcripts as a matter
of course”); Martin v. Rose, 525 F.2d 111, 113 (6th Cir. 1975)
(“[W]e can think of no more valuable document for defense
counsel approaching a contested trial than the record of the
previous trial of his client for the exact same crime with
which he is charged again before the court of another sover-
eign. We cannot conceive of a competent lawyer for an afflu-
ent client who would not order a trial transcript under such
circumstances.”).

[4] Portions of the transcript, other than the testimony of
witnesses, are often crucial to the preparation of an effective
defense. Opening and closing arguments may provide valu-
able insight into the government’s strategy; motions to sup-
press or exclude often reveal, as here, information regarding
damaging and prejudicial evidence that the state plans to
introduce, and the rulings thereon may sometimes be case-
dispositive. Cf. United States v. Ash, 413 U.S. 300, 310-311
(1973) (stating that the result of “critical confrontations” of
the accused by the prosecution at “pretrial proceedings” might
well “settle the accused’s fate and reduce the trial itself to a
mere formality”) (quoting United States v. Wade, 388 U.S.
218, 224 (1967)). The state’s contention that such portions of
the proceedings need not be furnished to indigent defendants
cannot be reconciled with the Court’s stated purpose in estab-
lishing the right to a transcript of prior proceedings, to ensure
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that the defendant can prepare an “effective defense,” or with
its mandate that poor defendants have the same access to tran-
scripts and other basic materials as the wealthy. See Britt, 404
U.S. at 227.

[5] We conclude that the Court’s cases clearly establish that
an indigent defendant must be provided with a transcript of
prior proceedings which includes, among other things,
motions and the court’s rulings thereon, as well as opening
statements, closing arguments, jury instructions, and relevant
colloquies.’ California law is similar. In its decision, the Cali-
fornia Court of Appeal conceded that under California
Supreme Court precedent the trial judge erred in failing to
provide Kennedy with the full transcript of prior proceedings.
The Court of Appeal stated that the trial court “should have

The dissent states that “at least one court” has reached a decision that
Supreme Court law does not extend to providing a full transcript of prior
proceedings after a mistrial and, from that, we should reach the conclusion
that the law is not clearly established. For support, the dissent cites a sin-
gle unpublished memorandum in which the Fourth Circuit summarily dis-
missed an appeal from the lower court’s decision. Dissent at 11405.
Outside of providing questionable precedential authority, the lower court’s
decision is inapplicable here. The case involved a defendant’s request for
portions of a transcript of prior proceedings for use on appeal. See Wil-
liams v. Leeke, 444 F. Supp. 229, 232 (D.S.C. 1976). As we discuss later,
the Supreme Court has, understandably, set forth different principles for
determining when due process requires the state to furnish a defendant
with a full transcript on appeal. See discussion at 7861-62. Regardless, the
Supreme Court has already debunked the dissent’s formulation of
AEDPA’s requirements, stating that “[t]he federal habeas court should not
transform the inquiry into a subjective one by resting its determination [ ]
on the simple fact that at least one of the Nation’s jurists has applied the
relevant federal law in the same manner the state court did in the habeas
petitioner’s case.” Williams v. Taylor, 529 U.S. 362, 410-11 (2000)
(emphasis added). The mere existence of conflicting authority does not
mean that Federal law is not clearly established. Id. That the dissent mis-
conceives the law on this point should be self-evident: If one decision
reaching a different result were enough to destabilize Supreme Court pre-
cedent, then, it is not an exaggeration to suggest that no Federal law would
ever be clearly established.
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provided” the “additional portions of the transcript” requested
by Kennedy.

[6] Therefore, the Court of Appeal did not contend, as the
state does here, that either Supreme Court or California case
law provides indigent defendants with the right to witnesses’
testimony only. Rather, the Court of Appeal held that the trial
judge’s failure to provide the indigent defendant with a full
transcript of all proceedings did not require reversal because
of the doctrine of “substantial compliance.” Established
Supreme Court law, however, does not provide a “substantial
compliance” exception to the requirement that state courts
provide a transcript of prior proceedings to indigent defen-
dants facing a subsequent trial. Under Britt, it is assumed that
a defendant will “ordinarily” need a complete transcript of a
prior mistrial in order to present an effective defense. Britt,
404 U.S. at 228" (declaring the transcript of a prior mistrial
to be valuable to the defendant both as a discovery device in
preparation for the next trial and as a tool at the trial itself for
the impeachment of witnesses); see also Roberts, 389 U.S. at
43-44 (finding it unnecessary to discuss the importance of a
preliminary hearing transcript to the defendant and holding
that the transcript must be granted notwithstanding the dis-
sent’s argument that the petitioner had suggested no use to
which the transcript could be put).

The state contends that Mayer has created an exception,
similar to “substantial compliance,” to the Britt rule that a
defendant must be provided a complete transcript in order to
prepare for a subsequent trial. The state’s reliance on Mayer
is in error; the exception delineated there is not applicable in
the case of second or successive trials. Mayer addressed the
issue whether the state must provide a defendant with a full
verbatim record for use on appeal. The Court held that

“The Court stated that serious doubts about a decision denying a
request for a full transcript would arise “if it rested on petitioner’s failure
to specify how the transcript might have been useful to him.” Id.
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because an appellant’s challenges to his conviction or sen-
tence are limited to the specific issues raised by him in the
appellate court (such as, for example, “the validity of the stat-
ute or the sufficiency of the indictment upon which conviction
was predicated”), the state may show that the complete record
contains extraneous material that it need not provide because
it is irrelevant to the issues before the appellate court. Mayer,
404 U.S. at 194. Thus, on appeal, where the state meets its
burden, it may provide an indigent defendant with “a record
of sufficient completeness” — the record that is relevant to
the issues raised — rather than a complete transcript, because
“part or all of the stenographic transcript . . . [is not] germane
to the consideration of the appeal.” Id. at 194-95. Because all
of the proceedings from a first trial are ordinarily germane to
a second trial (at least in the absence of a dismissal of some
of the initial charges), the record of “sufficient completeness”
exception is inapplicable. The Supreme Court acknowledged
this when it failed to incorporate similar language regarding
a “record of sufficient completeness” in its Britt opinion — an
opinion filed the same day as Mayer.*

The Court has recognized only one exception to the Britt
requirement in the case of a second or successive trial. In
Britt, the Court said that the state may provide an indigent
defendant with an alternative device that would fulfill the
same functions as a court-prepared transcript, but only after
meeting its burden of establishing that the proposed alterna-
tive is sufficient. Britt, 404 U.S. at 230 (stating that the defen-
dant does not “bear the burden of proving inadequate such
alternatives as may be suggested by the State or conjured up

Even in Mayer, the Court made clear that the general rule remained
the same. The Court stated that a full transcript must still be provided
whenever it “is necessary to assure the indigent as effective an appeal as
would be available to the defendant with resources to pay his own way.”
404 U.S. at 195. For example, a complete record may be necessary to
enable a lawyer to determine what issues should be raised on appeal.
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by a court in hindsight.”). The state does not contend that this
exception is applicable here.*”

Our dissenting colleague contends that there is another
exception to Britt in addition to the “narrow” exception dis-
cussed here. Id. at 227. He states that a free transcript need
not be provided if it is not “necessary to an effective defense,”
and that for a “transcript to truly be ‘necessary to an effective
defense’ ” it need be more than “merely helpful.” Dissent at
11408. He would then put the burden on the defendant to
prove that there is a “need” for the transcript. The dissent’s
attempt to create a second exception conflicts directly with
Britt. In Britt, the Supreme Court stated that a decision to
deny a petitioner a transcript which rested on the “petitioner’s
failure to specify how the transcript might have been useful
to him” would be constitutionally suspect. Id. at 228. It
emphasized that its “cases ha[d] consistently recognized the
value to a defendant of a transcript of prior proceedings, with-
out requiring a showing of need.” Id. (emphasis added). In
this regard, the Court cited Roberts v. LaVallee, in which it
had granted the writ and concluded that, despite the fact that
the petitioner had pointed to “no use to which the [preliminary

2The Supreme Court has suggested that where, as here, “a transcript is
available and could easily have been furnished,” no alternatives proposed
by the state will suffice. Long, 385 U.S. at 194-95. Since Britt, the Court
has never approved an alternative to the provision of a complete transcript.
The Eleventh Circuit has, however, allowed the state to provide a partial
transcript in a case in which defendant’s attorneys in the second trial had
also represented him during the earlier mistrial and had “access to and
took advantage of adequate alternatives or substitutes for the requested
transcripts.” Lindsey v. Smith, 820 F.2d 1137, 1147 n.14 (11th Cir. 1987).
Contrary to the dissent’s representation, the Eleventh Circuit did not *sug-
gest” in Lindsey that where a defendant had access to only portions of a
transcript the constitutional mandate was satisfied. Phegley v. Greer, 691
F.2d 306 (7th Cir. 1982), cited for the same proposition, is also inapplica-
ble. Id. at 309. The Seventh Circuit held only that where the state routinely
does not transcribe preliminary hearings, alternatives to a transcript—
such as the presence of trial counsel at the hearing— may suffice under
the Britt exception (which is not applicable here, see text supra).
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hearing] transcript could have been put,” the state was
required to provide it. Id. at 228 n.3 (emphasis added). Like
the California Court of Appeal, our dissenting colleague
would have us abrogate clearly established Supreme Court
law. This we are not free to do.

v

Having identified clearly established Supreme Court law,
we must next decide whether the California Court of Appeal’s
decision is contrary to or an unreasonable application of that
law. When determining whether a decision is either “contrary
to” or an “unreasonable application” of AEDPA, the habeas
court must examine the last reasoned decision by the state
court. See Ylst v. Nunnemaker, 501 U.S. 797, 801-02 (1991).
In this case, the California Supreme Court summarily denied
review of Kennedy’s claim, so the last reasoned state court
decision is the California Court of Appeal decision on direct
appeal.

[7] In reaching its decision, the Court of Appeal relied on
People v. Hosner, 15 Cal. 3d 60 (1975), which adopted, in
sum and substance, the applicable Supreme Court precedents,
including Britt, and which held that “an indigent defendant in
a criminal trial who was entitled to a free transcript of a prior
mistrial was presumptively entitled to a full transcript of those
prior proceedings.” Id. at 70 (citing Britt, 404 US. at 227)
(emphasis in original). As discussed, applying Hosner, the
California Court of Appeal concluded that the trial court
should have provided Kennedy with a full transcript. If the
Court had stopped its analysis here, the determination on the
merits would not have been contrary to clearly established
Supreme Court law.

[8] The California Court of Appeal, however, went on to
reject Kennedy’s constitutional claim on the basis that in pro-
viding Kennedy with only a transcript “of the [trial] testi-
mony, the [trial] court substantially complied” with Hosner.
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In so doing, the state court added an additional factor to the
Supreme Court rule, and thus its decision was contrary to
clearly established Supreme Court law. The alteration of the
existing Supreme Court requirements through the addition of
the “substantial compliance” doctrine contravened controlling
precedent, which requires the state to provide an indigent
defendant with a full transcript of the prior proceedings for
use in a subsequent trial. Britt, 404 U.S. at 227. In sum,
because the California Court of Appeal created a new and
additional “substantial compliance” exception to the govern-
ing Supreme Court rule, and thereby altered or amended the
well-established Supreme Court requirement that indigent
defendants be provided with a complete transcript of the
“prior proceedings,” we hold that the state court’s decision
was contrary to clearly established law. See Williams v. Tay-
lor, 529 U.S. 362, 393, 397 (2000) (holding that where the
State Supreme Court “mischaracterized at best” the governing
rule and read a *“separate inquiry” into the established
Supreme Court Strickland ineffective assistance standard, the
writ must be granted); Benn v. Lambert, 283 F.3d 1040, 1051,
n.5 (9th Cir. 2002) (“The addition, deletion, or alteration of a
factor in a test established by the Supreme Court [] consti-
tutes a failure to apply controlling Supreme Court law under
the “‘contrary to’ clause of AEDPA.”).*

3Were we to conclude that the state court’s determination was not con-
trary to clearly established Supreme Court precedent because we believed
that the application of a substantial compliance test does not add an addi-
tional factor to the controlling Supreme Court standard, we would be com-
pelled to conclude that the California Court of Appeal decision constitutes
an objectively unreasonable application of clearly established Supreme
Court law. See Williams, 529 U.S. at 409. To approve the omission of
transcripts of critical portions of the proceedings, such as the opening
statements and closing arguments, and the motions, hearings and rulings
relating to the suppression or exclusion of prejudicial evidence, would
constitute an objectively unreasonable application of Britt and the related
cases, first, because the material omitted, especially the motion and ruling
regarding “gang” evidence and the opening and closing arguments, per-
tained to important aspects of the proceedings, Roberts, 389 U.S. at 41
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[9] Where the state completely fails to provide an indigent
defendant with a transcript of a mistrial for use in connection
with a second trial, we would likely find a structural error,
requiring automatic reversal. See Turner v. Malley, 613 F.2d
264, 266 (10th Cir. 1979) (holding that Britt requires auto-
matic reversal where the state fails entirely to provide the
defendant with a transcript for use at the second trial and also
fails to show the existence of an alternative device that would
fulfill the same functions as the transcript); Martin, 525 F.2d
at 113 (same); United States v. Pulido, 879 F.2d 1255, 1257
(5th Cir. 1989) (same); United States v. Talbert, 706 F.2d
464, 470 (4th Cir. 1983) (same); see also Roberts, 389 U.S.
at 43 (reversing the state conviction, granting the writ, and
failing to adopt the dissent’s suggestion that a separate harm-
less error analysis should be conducted where the state failed
to provide the indigent defendant with a transcript of a prelim-
inary hearing for use at trial). Where the state fails to provide
only a portion of the transcript, however, we conclude that
harmless error analysis applies. Cf. United States v. Devlin, 13
F.3d 1361, 1364-65 (9th Cir. 1994) (applying harmless error
where the trial court failed to provide the defendant with a
transcript of a suppression hearing conducted prior to trial);

(holding that defendant must be provided with preliminary hearing tran-
script at which “major state witnesses” testified), and, second, because the
prosecution failed to carry its burden of justifying such omissions. See
Gardner, 393 US. at 370 (holding in favor of indigent defendant who
requested a transcript of his habeas corpus proceedings and stating that the
state failed to show the existence of an adequate substitute for a full tran-
script); Eskridge v. Washington Bd. of Prison Terms and Paroles, 357
U.S. 214, 215-16 (1958) (per curiam) (holding in favor of indigent defen-
dant and stating that the state failed to show availability of trial notes to
substitute for a full transcript); Hosner, 15 Cal. 3d at 66 (holding that the
state must overcome the presumption that the defendant is entitled to a
complete transcript of the prior trial and meet its burden of showing that
an adequate substitute is available at the hearing in the trial court in which
the transcript is requested).
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United States v. Rosales-Lopez, 617 F.2d 1349, 1355 (9th Cir.
1980) (same). We note, however, that where significant and
crucial portions of the proceedings of a first trial are omitted,
it will generally be prejudicial to an indigent defendant’s abil-
ity to prepare an effective defense. See, e.g., Roberts, 389
U.S. at 43 (holding that the failure to provide defendant with
preliminary hearing transcript at which key state witnesses
testified was constitutional error requiring reversal). The more
significant and crucial the portions of the proceedings omit-
ted, the more likely that we will be compelled to conclude that
the defendant was deprived of the “basic tools of an adequate
defense.”** Britt, 404 U.S. at 227.

In making a harmless error determination in a habeas case,
“InJormally a record review will permit a judge to make up
his or her mind about the matter. And indeed a judge has an
obligation to do so.” O’Neal v. McAninch, 513 U.S. 432, 435
(1995). When reviewing a state court decision to determine
“whether the error had a substantial and injurious influence or
effect on the verdict,” Brecht v. Abrahamson, 507 U.S. 619,
627 (1993), a judge should “ask directly, ‘Do I, the judge,
think that the error substantially influenced the jury’s deci-
sion?” ” O’Neal, 513 U.S. at 436-37. Further, “[w]hen a fed-
eral judge in a habeas proceeding is in grave doubt about
whether a trial error of federal law had a substantial and inju-
rious effect or influence on the jury’s verdict, that error is not
harmless. And, the petitioner must win.” Id. at 436 (quota-
tions omitted). These principles apply in post-AEDPA as well
as pre-AEDPA cases. Early v. Packer, 537 U.S. 3, 10 (2003);
Penry v. Johnson, 532 U.S. 782, 795 (2001).

[10] Upon review of the record, we conclude that the state
court’s denial of a complete transcript of prior proceedings
had a substantial and injurious effect on the jury’s verdict.*®

(Text continued on page 11394)

1At the other end of the spectrum, we would be unlikely to find that
a failure to provide insignificant and inconsequential portions of the pro-
ceedings would result in reversible error.

*The dissent would have us forfeit petitioner’s constitutional claim on
the ground that counsel we appointed on appeal failed to argue adequately
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the prejudicial effect of the state’s constitutional failure to provide the por-
tions of the transcript that it omitted. Our dissenting colleague does not
deny that the question of prejudice was presented adequately throughout
the state court proceedings and even in the district court where the peti-
tioner represented himself. The issue of course pertains to the prosecu-
tion’s failure to provide the portion of the transcript relating to its first
effort to insert the gang membership issue into the trial in order to inflame
the jury and prejudice it against petitioner.

In the state court of appeals, defense counsel argued in his brief that
“prejudice from the lack of a complete transcript is demonstrated by the
fact defense counsel was obviously unaware of [the prior judge’s] ruling
during the first trial that the prosecution witnesses were not to refer in any
way to appellant’s gang membership. As a result on retrial, defense coun-
sel failed to secure a ruling prohibiting the prosecution from [testifying to]
gang membership and terminology in front of the jury.” Counsel also
asserted that “during the first trial, without the inflammatory evidence, the
People were unable to persuade the jury of appellant’s guilt. By introduc-
ing irrelevant and unduly prejudicial evidence, the prosecution essentially
assured the trial jury would be inflamed against appellant and convict
him.” The Court of Appeal opinion considered and ruled on this conten-
tion.

Similarly, in the district court, Kennedy, proceeding pro se, objected to
the magistrate judge’s findings and recommendations arguing that a tran-
script of the first trial would have aided defense counsel by alerting him
to make a motion to exclude the gang evidence. He further asserted that
the introduction of such evidence was prejudicial and inflammatory.
Despite these objections, the district judge upheld the findings and recom-
mendations and certified both the question of whether Kennedy’s “right”
had been violated as a result of the failure to provide the requested por-
tions of the full transcript and whether the error was harmless.

In his brief to this court, court-appointed counsel argued that the failure
to provide the omitted portions of the transcript constituted structural
error. The state disagreed. Both parties, however, proceeded at all times
from the factual basis provided by the record, i.e., that the material
requested by Kennedy and omitted by the state related to gang member-
ship and the suppression hearing in that regard (as well as the opening and
closing statements). Because we rejected petitioner’s structural error argu-
ment, the question we must necessarily answer once a constitutional viola-
tion is found is whether the error was harmless. We are obligated to
conduct that review on the basis of the “record as a whole.” See Brecht,
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Brecht, 507 U.S. at 627. The prosecution took advantage of
Kennedy’s counsel’s lack of knowledge regarding the prior
trial court order prohibiting gang testimony in order to intro-
duce the prejudicial testimony in the second trial; the state
conceded as much during oral argument. The transcript of the
trial testimony provided to the defense was devoid of any
mention of gang involvement, gang language, or of a witness
who would testify to the connection between the two. How-
ever, had Kennedy’s counsel had access to the missing por-
tions of the transcript of the proceedings — which portions
included the discussions regarding the introduction of gang

507 U.S. at 638; Murtishaw v. Woodford, 255 F.3d 926, 973 (9th Cir.
2001) (stating that the inquiry is whether “in light of the record as a
whole,” the error had a substantial and injurious effect or influence in
determining the verdict and conducting a review of the record before
granting the petition); see also Bartlett v. Alameida, _ F.3d ___, 2004
WL 1043351(9th Cir. 2004) (conducting harmless error review under
Brecht based on record presented in habeas case); Taylor v. Maddox,
F.3d __, 2004 WL 1043343 (9th Cir. 2004) (stating that under Brecht the
court “must review the evidence at trial” to determine whether on habeas
the constitutional error was harmless); Jackson v. Giurbino, 364 F.3d
1002, 1010 (9th Cir. 2004) (conducting harmless error review under
Brecht based on record presented in habeas case); cf. United States v.
Galindo, 913 F.2d 777, 779 (9th Cir. 1990) (stating that after conducting
“a careful review of the record in this case,” the error was harmless).

It is helpful when counsel we appoint are familiar with the record and
capable of aiding us in our review. That is, unfortunately, not always the
case. Nevertheless counsel’s failure does not relieve us of our obligation
to determine whether the constitutional error that petitioner has established
warrants relief. However, wholly aside from that obligation, we may
review an issue that is not properly raised, if the failure to raise it does not
prejudice the opposing party. See, e.g., United States v. Ullah, 976 F.2d
509, 514 (9th Cir. 1992). Here, neither the state nor our dissenting col-
league could have been surprised that the question whether the state’s fail-
ure to provide the transcript was harmless consisted of the identical
question that had been litigated in the state and federal courts throughout
the proceedings, i.e. the omission of the suppression hearing relating to the
gang membership testimony. Nor could anyone have been prejudiced in
any way by defense counsel’s failure to address the prejudice question
more directly.
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related evidence, the motion to exclude, and the judge’s
favorable ruling thereon — we have little doubt that Kenne-
dy’s counsel in the second trial would have presented a simi-
lar motion with a substantial likelihood of success.*

After hearing arguments from counsel, the first trial judge
made a determination that the introduction of evidence tend-
ing to show gang affiliation on the part of Kennedy would be
highly prejudicial. The case law in this circuit provides ample
support for that conclusion and for the conclusion that the
failure to provide Kennedy with the portion of the transcript
relating to that evidentiary issue, and the consequent introduc-
tion in the second trial of the gang related evidence, was prej-
udicial. Our cases make it clear that evidence relating to gang
involvement will almost always be prejudicial and will consti-
tute reversible error. Evidence of gang membership may not
be introduced, as it was here, to prove intent or culpability.
See Mitchell v. Prunty, 107 F.3d 1337, 1342-43 (9th Cir.
1997), cert. denied, 522 U.S. 913 (1997) (reversing the con-
viction and holding that evidence of membership in a gang
cannot serve as proof of intent, because, while someone may
be an “evil person,” that is not enough to make him guilty
under California law), overruled on other grounds by Santa-
maria v. Horseley, 133 F.3d 1242, 1248 (9th Cir. 1998); see
also United States v. Garcia, 151 F.3d 1243, 1244-46 (9th
Cir. 1998) (reversing the conviction and stating that it would
be contrary to the fundamental principles of our justice sys-
tem to find a defendant guilty on the basis of his association

®*Had new counsel had access to the pretrial proceedings, he would
undoubtedly have based a motion to exclude on the arguments already
presented and on the prior judge’s ruling in favor of the defendant. Had
he done so, it is reasonable to believe the second trial court would have
agreed that there should be no reference to “ ‘gangs or gang affiliation’
unless cleared by the court out of the presence of the jury” given the
highly prejudicial nature of gang testimony, notwithstanding that the sec-
ond court would not have been bound to do so under the “law of the case.”
doctrine. See 9 Bernard E. Witkin, California Procedure § 896 at 930-31
(4th ed. 1997).
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with gang members). In this regard, we have stated that testi-
mony regarding gang membership “creates a risk that the jury
will [probably] equate gang membership with the charged
crimes.” United States v. Hankey, 203 F.3d 1160, 1170 (9th
Cir. 2000) (internal quotations and citations omitted). We fur-
ther stated that where, as here, “gang” evidence is proffered
to prove a substantive element of the crime (and not for
impeachment purposes), it would likely be “unduly prejudi-
cial.” Id. In sum, the use of gang membership evidence to
imply “guilt by association” is impermissible and prejudicial.
Garcia, 151 F.3d at 1246.

Here, the prosecution, well aware that the first trial court
had forbidden the introduction of testimony relating to gang
involvement or association in order to establish defendant’s
guilt, deliberately elicited testimony from Detective McDow-
ell for this purpose.” We conclude that the jurors in Kenne-
dy’s case most likely drew impermissible inferences from
Detective McDowell’s testimony, equating Kennedy’s pur-
ported gang membership with the charged crime. The fact that
the first trial ended in a hung jury and that, following a one
day trial, the jury in the second trial deliberated for three days
before reaching a verdict, also supports our determination that
the refusal to provide Kennedy with a complete transcript had
a substantial and injurious effect on the jury’s decision.* In

Y"Because the jury during its three-day long deliberation, asked that the
court reporter read Detective McDowell’s testimony back to them, the
jurors heard the impermissible evidence of gang affiliation twice.

8From the fact that the first trial ended in a mistrial, as well as the fact
that the jury deliberated for a considerable amount of time in the second
trial, we infer that the question as to Kennedy’s guilt or innocence was a
close one in both trials. That the jury did not find the evidence in the case
against Kennedy overwhelming in either the first or second trial makes it
even more difficult to draw the conclusion that prejudicial gang testimony,
which the jury heard on two separate occasions in the second trial (once
during trial and once during its deliberations), was not a substantial factor
that tipped the scales against the defendant the second time. See Murt-
ishaw v. Woodford, 255 F.3d 926, 974 (9th Cir. 2001) (granting the writ



KENNEDY V. LockYER 11397

sum, had a transcript containing the missing portions of the
proceedings, including the motion to exclude gang related tes-
timony and the court’s favorable ruling thereon, been fur-
nished to the defense, it would have served as precisely the
type of “discovery device in preparation for [the second] trial”
that Britt referred to when explaining why it is necessary to
provide the defense with a transcript of the proceedings.” 404
U.S. at 228.

because “given the mitigating evidence presented, the jury’s apparent
interest in it, and the length of the jury’s deliberations, [the court was] in
‘grave doubt’ about whether the jury would have returned a death sen-
tence™); United States v. Velarde-Gomez, 269 F.3d 1023, 1036 (9th Cir.
2001) (en banc) (stating that “longer jury deliberations ‘weigh against a
finding of harmless error [because] lengthy deliberations suggest a diffi-
cult case” and holding that admission of possibly prejudicial evidence
required reversal of defendant’s conviction where the four-day jury delib-
erations were “relatively lengthy” for a two-count drug case) (internal cita-
tions omitted); United States v. Varoudakis, 233 F.3d 113, 126 (1st Cir.
2000) (longer jury deliberations “weigh against a finding of harmless error
[because] lengthy deliberations suggest a difficult case”); Dallago v.
United States, 427 F.2d 546, 559 (D.C. Cir. 1969) (“The jury deliberated
for five days, and one would expect that if the evidence of guilt was over-
whelming the jury would have succumbed much sooner”).

The dissent’s argument that defense counsel’s failure to object after
the jury heard the gang testimony breaks the “chain of causation,” Dissent
at 11418, is based on a faulty premise, namely that an objection would
have eliminated the prejudicial testimony from the record or, at the least,
from the jurors’ memories. Neither assumption is correct. Cf. Thompson
v. Borg, 74 F.3d 1571, 1581 (9th Cir. 1996) (stating that timely instruction
does not cure prejudicial impact of evidence if information is highly preju-
dicial); Dickson v. Sullivan, 849 F.2d 403, 408 (9th Cir. 1988) (stating that
where statements concern a defendant’s prior criminal behavior, the effi-
cacy of jury instructions is subject to serious doubt); United State v. Lewis,
787 F.2d 1318, 1323 (9th Cir. 1986) (“To tell a jury to ignore the defen-
dant’s prior convictions in determining whether he or she committed the
offense being tried is to ask human beings to act with a measure of dispas-
sion and exactitude well beyond mortal capacities”); see also Bruton v.
United States, 391 U.S. 123, 126 (1968) (“The Government should not
have the windfall of having the jury be influenced by evidence against a
defendant which, as a matter of law, they should not consider but which
they cannot put out of their minds.”); Krulewitch v. United States, 336
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[11] We note that the prejudice in this case stemmed not
only from the failure to provide Kennedy with the portion of
the proceedings relating to the exclusion of gang related evi-
dence, but also from the omission of other portions of the
transcript. We consider at this point only the opening state-
ments and the closing arguments from the first trial. The state-
ments and arguments, which Kennedy explicitly requested but
was denied, were also crucial to the development of an effec-
tive defense. Various tactical and strategic decisions made by
Kennedy’s new counsel might have been affected had he been
provided with a copy of the prosecutor’s opening statement
and closing argument; he might, for example, have been able
to anticipate some of the prosecution’s key arguments, iden-
tify potential weaknesses in its case, assess the relative weight
that the prosecution would place on various items of evidence,
and better determine what would be needed to refute them. As
the California Supreme Court itself has explained, as “in the
manner of the denial of the assistance of counsel, the denial
of a transcript of a former trial infects all the evidence offered
at the latter trial, for there is no way of knowing to what
extent adroit counsel assisted by the transcript to which the
defendant was entitled might have been able to impeach or
rebut any given item of evidence.” Hosner, 15 Cal. 3d at 70.

U.S. 440, 453 (1949) (“The naive assumption that prejudicial effects can
be overcome by instructions to the jury . . . all practicing lawyers know
to be unmitigated fiction.”) (Jackson, J., concurring). It is likely that coun-
sel concluded that an objection to testimony suggesting petitioner’s gang
membership would have made matters worse by calling further attention
to the prejudicial disclosure. This is particularly so because defense coun-
sel was unprepared to present an effective argument for inadmissibility
having, as a result of the constitutional violation, been entirely surprised
by the prosecutor’s questioning and the witness’s response. Moreover, it
is pure speculation at this point as to whether any admonition would have
been adequate to cure the prejudice to the defendant. Thompson, 74 F.3d
at 1581; see also Lewis, 787 F.2d at 1323 (reversing where prosecution’s
evidence against the defendant was “weak” and jury instructions were
inadequate to cure doubts regarding the prejudicial effect of evidence
admitted and prosecutor’s statements).
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In hindsight, it is difficult to conclude that the omitted por-
tions of the transcript would not have been important to Ken-
nedy in preparing an effective defense, particularly where, as
here, the prosecution had a distinct advantage in presenting
the government’s case, having knowledge of all that occurred
during the course of the first trial. See Devlin, 13 F.3d at 1364
(stating that the transcript should have been provided to
“place[ ] the defendant on equal footing with the prosecu-
tion”). For these reasons, we hold that denying Kennedy a full
transcript of the proceedings for use in relation to his second
trial was not harmless error.”

We REVERSE the district court’s denial of the petition for
writ of habeas corpus and REMAND the matter for issuance
of the writ.

2The same prosecutorial office conducted the first and second trial,
although the lead prosecutor in the two trials was different. Such a change
does not affect the analysis of the underlying prosecutorial conduct. See,
e.g., Thigpen v. Roberts, 468 U.S. 27 (1984) (explaining, in the context of
prosecutorial vindictiveness, that a change in prosecutors does not defeat
a presumption of vindictiveness); Santobello v. New York, 404 U.S.
257(1971) (holding, in the plea bargaining context, that “staff lawyers in
a prosecutor’s office have the burden of letting the left hand know what
the right hand is doing or has done”); c.f. Kyles v. Whitley, 514 U.S. 419,
437 (1995) (holding, in the Brady context, that an “individual prosecutor
has a duty to learn of any favorable evidence known to others . .. .”).
Moreover, there is evidence in the record that the first and second prosecu-
tors actually cooperated in matters relating to the second trial. For exam-
ple, the first prosecutor made appearances at preliminary proceedings
involving the second trial and apparently participated in the handling of
some of Kennedy’s new counsel’s discovery requests.
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FISHER, Circuit Judge, concurring:

I fully concur in the majority opinion, but want to respond
specifically to the dissent’s suggestion that our conclusion
that there was prejudice results from “lawyering from the
bench.”

The dissent seems to forget that this habeas appeal arises
from a criminal case in which the constitutional right of the
defendant to a fair trial is the issue, not just “litigation” in
which someone wins or loses according to his lawyer’s skill,
or lack of it. As such, the court’s pursuit of the issue of preju-
dice with the state’s attorney — charged with upholding the
fairness of the criminal justice system in the course of prose-
cuting defendants — was not lawyering; it was judging.

Prosecutors are subject to constraints and responsi-
bilities that don’t apply to other lawyers. While law-
yers representing private parties may — indeed,
must — do everything ethically permissible to
advance their clients’ interests, lawyers representing
the government in criminal cases serve truth and jus-
tice first. The prosecutor’s job isn’t just to win, but
to win fairly, staying well within the rules. As Jus-
tice Douglas once warned, “[t]he function of the
prosecutor under the Federal Constitution is not to
tack as many skins of victims as possible to the wall.
His function is to vindicate the right of people as
expressed in the laws and give those accused of
crime a fair trial.” Donnelly v. DeChristoforo, 416
U.S. 637, 648-49 (1974) (Douglas, J., dissenting).

United States v. Kojayan, 8 F.3d 1315, 1323 (9th Cir. 1993).

The issue of prejudice was not some hidden, esoteric legal
point the parties or the court was unaware of — indeed, the
trial judge in the first trial had addressed the highly prejudicial
nature of “gang” testimony and precluded the very kind of
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questioning the state introduced at the second trial. Even had
there been no oral argument in this case, the record and writ-
ten arguments before the court were quite sufficient for us to
evaluate the issue of prejudice and any question of waiver.
Oral argument — as this court routinely makes clear to coun-
sel — is an opportunity for the court to ask questions, often
to give counsel a chance to address a particular judge’s tenta-
tive conclusions to clarify or even persuade the judge to
change his or her mind. Thus the notion that because defen-
dant’s appointed counsel could not — for whatever reason —
identify one fairly obvious instance of possible prejudice (one
the initial state trial judge recognized and made part of the
record) “should have ended this matter” is just wrong, if by
that the dissent means we as judges must have turned a blind
eye to the record and common sense.

As Judge Posner put it — himself borrowing from a law-
yer’s famous observation — “Judges, by the way, are not
wallflowers or potted plants.” Tagatz v. Marquette Univ., 861
F.2d 1040, 1045 (7th Cir. 1988). Or as another of his col-
leagues observed: “[W]hile a judge should never engage in
advocacy from the bench, he or she has an obligation to raise
legal issues that the parties have overlooked or neglected. . . .
[T]he judge should take an active role, when necessary, to
ensure fairness and to conform the proceedings to the law.”
Jones v. Page, 76 F.3d 831, 850 (7th Cir. 1996). The ques-
tions posed to counsel, and the majority opinion which | join,
are in furtherance of that proper judicial role.
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Volume 2 of 2

O’SCANNLAIN, Circuit Judge, dissenting:

This case represents a triumph of lawyering from the
bench. While | share some of the court’s evident sympathy for
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the defendant—whose third strike resulted from the sale of
less than one-tenth of one gram of a legal substance to an
undercover officer' —I respectfully dissent from its decision
to step into counsel’s shoes and tango its way around the def-
erence we owe to state courts as coordinate expositors of fed-
eral law.

There is no dispute that Kennedy was entitled to some por-
tion of the transcript from his first trial on these charges. See
generally Britt v. North Carolina, 404 U.S. 226 (1971). The
only issue before the court is whether clearly established
Supreme Court precedent requires the State to have provided
him with a complete transcript, including opening and closing
arguments and a recounting of any preliminary trial motions.
The majority cites no Supreme Court case that extends Britt
beyond a requirement that a transcript of all testimonial evi-
dence adduced in prior proceedings be made available to indi-
gent defendants; it finds its clearly established Supreme Court

! Pursuant to California Health and Safety Code § 11355, “Every person
who . . . offers, arranges, or negotiates to have sold, delivered, transported,
furnished, administered, or given to any person any . . . liquid, substance,
or material in lieu of a[ ] controlled substance shall be punished by impris-
onment in the county jail for not more than one year, or in the state pris-
on.” As a “wobbler”—an offense that can be punished as either a felony
or misdemeanor, see Lockyer v. Andrade, 528 U.S. 63, 67 (2003)—sale of
a substance in lieu of a controlled substance can (as in this case) lead a
recidivist to be sentenced to twenty-five years to life under California’s
Three Strikes Law, Cal. Penal Code 88 667(e) & 1170.12(c)(2).

Kennedy’s prior offenses included disorderly conduct, theft, burglary,
battery, and forcible rape; numerous parole violations followed his nine-
year incarceration in state prison for the latter offense. Cf. Ramirez v. Cas-
tro, 365 F.3d 755, 767-69 (9th Cir. 2004) (declaring unconstitutional the
imposition of a three-strikes twenty-five-to-life sentence on a recidivist
whose prior history consisted only of three non-violent shoplifting
offenses and who previously had served just six months and 20 days in
county jail).
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precedent not in the U.S. Reports, but in Black’s Law Dictio-
nary. Opinion at 11380-81, 11382.

If this were a direct criminal appeal, I might not necessarily
disagree with the court’s interpretation of Britt. But on collat-
eral review, our job is not to divine the best interpretation of
an admittedly vague Supreme Court precedent, see United
States v. Kirk, 844 F.2d 660, 662 (9th Cir. 1988) (“[T]he right
to free transcripts is not absolute. The Court in Britt recog-
nized that the ‘outer limits of that principle are not clear.” )
(quoting Britt, 404 U.S. at 227)),> but to determine whether
the state court’s result in this case reflected an objectively rea-
sonable interpretation of an unmistakably clear Supreme
Court decision. At least one court has held that the relevant
Supreme Court case law does not extend so far as the majority
would take it, and given our acknowledgment of Britt’s fuzzy
contours, | have difficulty concluding that the state court’s
decision unreasonably interpreted clearly established federal
law within the meaning of AEDPA. See Williams v. Leeke,
444 F. Supp. 229, 232 (D.S.C. 1976), aff’d per unpublished

*The majority suggests that Kirk’s reference to Britt’s own recognition
of its ambiguity is limited to the facts of Kirk. Opinion at 11383 n.8. Aside
from the weakness of such a proposition, | note that while Kirk surely
addressed a distinguishable factual scenario, no fair reading of the quoted
passage—which opened the court’s analysis of Britt and its progeny—
supports such a limited interpretation. For the sake of ease, | here quote
the Kirk passage in full:

The Supreme Court has held that a state ‘must, as a matter of
equal protection, provide indigent prisoners with the basic tools
of an adequate defense or appeal, when those tools are available
for a price to other prisoners.” Britt v. North Carolina, 404 U.S.
226, 227, 30 L. Ed. 2d 400, 92 S.Ct. 431 (1971) (emphasis
added). However, the right to free transcripts is not absolute. The
Court in Britt recognized that the ‘outer limits of that principle
are not clear.” 1d.

The Court, quite simply, has never clearly held that a transcript of pre-
mistrial motions are “basic tools of an adequate defense”—that is, that
they fall within the admittedly “not clear . . . outer limits” of its doctrine.
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memorandum 571 F.2d 579 (4th Cir. 1978) (“[T]he authorities
cited by petitioners to support their contention that the Consti-
tution requires them to obtain a transcript of closing argu-
ments do not recognize such a requirement. A transcript of
arguments to a jury is omitted from the requirements set out
in Hardy v. United States, 375 U.S. 277 (1964), and Britt v.
North Carolina, 404 U.S. 226 (1971), and Herring v. New
York, 422 U.S. 853 (1975), make no reference to the reduction
of argument to the jury into transcript form.”) (citations
edited); see also Price v. Vincent, 538 U.S. 634, 643 (2003)
(“This was not an objectively unreasonable application of
clearly established law as defined by this Court. Indeed,
numerous other courts have refused to find [constitutional]
violations under similar circumstances.”) (emphasis in origi-
nal).

The court’s castigation of the state tribunal for its creation
of a “doctrine of ‘substantial compliance’ ” presents a red her-
ring. See Opinion at 11386. Britt itself fails to set forth a rigid
requirement that defendants be provided with a transcript in
every case, but rather establishes its own rule of substantial
compliance—demanding delivery of a free transcript only
when doing so “is necessary for an effective defense,” Britt,
404 U.S. at 227, and failing to find a constitutional violation
where a “substantially equivalent” device is available. Id. at
230. Read in the charitable light demanded by AEDPA, see
Himes v. Thompson, 336 F.3d 848, 854 (9th Cir. 2003) (not-
ing AEDPA’s demand that courts must “presume . . . that
state courts know and follow the law and give state court
decisions the benefit of the doubt.”) (citation and quotations
omitted), the state court’s reference to “substantial compli-
[ance]” hardly “created a new and additional . . . exception”
to established Supreme Court doctrine. Contra Opinion at
11390. It simply represents the Court of Appeal’s eminently
reasonable conclusion that the partial transcript delivered to
Kennedy satisfied Britt’s requirement that indigent defendants
be given free access to only those portions of a transcript
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which are necessary to ground a constitutionally competent
defense.

Indeed, the following two sentences of the Court of
Appeal’s opinion confirm that is precisely what was meant by
its allusion to substantial compliance: “Kennedy was afforded
a free transcript of all the testimony. He thus had available
those crucial portions which might be necessary . . . for the
purposes of impeaching witnesses and rebutting evidence.”
Kennedy v. Terhune, No. D027718 at 6 (Cal. Ct. App. filed
Sep. 8, 1998). Nonetheless, the majority once again faults the
state appellate court’s reaching the same conclusion that at
least one of our sister circuits has suggested. See Phegley v.
Greer, 691 F.2d 306, 309 (7th Cir. 1982) (“Due process does
not always require the state to provide a full transcript to an
indigent defendant if a partial transcript or appropriate substi-
tute is made available.”) (emphasis added), cert. denied 459
U.S. 946 (1982); see also Lindsey v. Smith, 820 F.2d 1137,
1148 (11th Cir. 1987), cert. denied 489 U.S. 1059 (1989)
(“Moreover, in contrast to Britt, appellant’s attorneys had
access to portions of the actual transcripts of the first trial.”).

The majority’s only cogent critique of the Court of
Appeal’s conclusion that Kennedy had all he needed to pre-
pare a constitutionally effective defense is its vague assertion
that “motions to suppress or exclude often reveal, as here,
information regarding damaging and prejudicial evidence that
the state plans to introduce, and the rulings thereon may
sometimes be case-dispositive.” Opinion at 11384. But there
are two serious problems with this conclusory reasoning.
First, the majority utterly fails to explain why such evidence
cannot be adequately and effectively dealt with by contempo-
raneous objection when it is encountered in the courtroom.’

*The majority’s suggestion that an objection would have been ineffec-
tual because it may not have removed the prejudicial testimony from the
jurors’ minds, Opinion at 11397 n.19, not only contradicts case law estab-
lishing that jurors are generally presumed to follow the instructions of the
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For a complete transcript truly to be “necessary to an effective
defense,” Britt, 404 U.S. at 227 (emphasis added), it must be
more than merely helpful. See Webster’s Third New Int’l Dic-
tionary 1510-11 (1986) (defining necessary as “of, relating to,
or having the character of something that is logically required
. . . that cannot be done without; that must be done or had;
absolutely required; essential, indispensable.”); cf. Opinion at
11381 (“In asking this court to limit the meaning of ‘prior
proceedings’ to a transcript of witness testimony, the state
would have us construe the term so as to violate its ordinary
and plain meaning. We are not free to do so.”). At bottom, the
majority offers only a thinly-reasoned justification to support
its extension of precedent beyond that clearly established by
the Supreme Court.*

court, see, e.g., United States v. Griffith, 301 F.3d 880, 884 n.3 (8th Cir.
2002) (“[T]he district court instructed the jury that the statements and
comments of the prosecutor are not evidence. Because jurors are presumed
to follow their instructions, this provides further evidence that Griffith suf-
fered no prejudice as a result of the prosecutor’s allegedly improper
remarks.”) (citation omitted); United States v. Magana, 127 F.3d 1, 6 (1st
Cir. 1997) (“Within wide margins, the potential for prejudice stemming
from improper testimony can be satisfactorily dispelled by appropriate
curative instructions. Jurors are presumed to follow such instructions,
except in extreme cases.”) (citations, quotations, and alterations omitted);
United States v. Bullock, 71 F.3d 171, 175 (5th Cir. 1995) (“[T]he court
admonished the jury that it could consider Bullock’s prior felony convic-
tion only in connection with the firearm count. Any possible prejudice
could be cured with proper instructions and juries are presumed to follow
their instructions. Therefore, the jury instructions were sufficient to cure
any possible prejudice.”), but also case law demonstrating precisely how
effective objections and instructions can be. See infra at 7890 (collecting
cases).

“Contrary to the majority’s assertion, | do not “put the burden on the
defendant to prove that there is a ‘need’ for the transcript” tailored to the
particular facts of his case. Opinion at 11388. That might indeed create
tension with Britt’s holding that a trial court may not base its denial of a
petitioner’s request for a transcript on his failure to show “particularized
need.” Britt, 404 U.S. at 228 (emphasis added). Instead, | place the burden
on the majority to justify its novel articulation of a thin rationale support-
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Second, the majority entirely overlooks the fact that—as a
constitutional matter—the admission of prejudicial evidence
generates reversible error only when it “renders the trial fun-
damentally unfair.” Payne v. Tennessee, 501 U.S. 808, 825
(1991) (citing Darden v. Wainwright, 477 U.S. 168, 179-183
(1986)). Thus, whatever value there may be in securing the
exclusion of potentially prejudicial evidence from the court-
room prior to the commencement of trial, the fact that the
courts subject the ultimate admission of prejudicial evidence
to such a stringent standard of review evinces a constitutional-
ized conclusion that excluding such evidence by pre-trial
motion is hardly necessary to securing a fair trial or guaran-
teeing a constitutionally effective defense. Otherwise, the
courts long ago would have established a per se rule of inef-
fectiveness for failure to object to the admission of prejudicial
statements at trial. Yet we have soundly rejected that proposi-
tion. See, e.g., Phyle v. Leapley, 66 F.3d 154 (8th Cir. 1995)
(“[Due to] the kinds of broad, highly subjective factors that
trial lawyers must take into account as they make repeated,
instantaneous decisions whether to object to a question,
whether to move to strike a damaging unresponsive answer,
or whether to move for a mistrial when a witness has deliv-
ered an unexpected low blow[,] [w]hen we review such trial
decisions, the ineffective assistance standard is high—they are
‘virtually unchallengeable’—in part because appellate judges
cannot recreate from a cold transcript the courtroom dynamics
that are an essential part of evaluating the effectiveness of
counsel’s performance.”) (quoting 2 Wayne R. LaFave & Jer-
old H. Israel, Criminal Procedure § 11.10, at 95 (1984)).

Viewed in this light, the state court’s decision rejecting
Kennedy’s assertion of Britt error was neither contrary to, nor

ing the extension of prior precedent in order to impose a general require-
ment that indigents must be given a transcript of all non-testimonial
preliminary proceedings; and to demonstrate that the state court objec-
tively unreasonably concluded that, as a general matter, delivery of a par-
tial transcript recording all testimony enables a constitutionally-effective
defense.
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an unreasonable application of, clearly established federal law
as set forth by the Supreme Court.

Even if it were objectively unreasonable for the state Court
of Appeal to have concluded that a transcript of prior pretrial
motions was not “needed for an effective defense”—which is
was not—it was not objectively unreasonable for the Court of
Appeal to have concluded that any resulting constitutional
error was harmless.

A

Notwithstanding more than twenty years of Ninth Circuit
jurisprudence making clear that Britt errors are subject to
harmless error review, see, e.g., United States v. Rosales-
Lopez, 617 F.2d 1349, 1355-56 (9th Cir. 1980), and despite
the fact that the Certificate of Appealability issued by the dis-
trict court directed Kennedy to address “whether denial of a
transcript of pretrial proceedings and motions in limine was
a denial of Petitioner’s rights and whether it was harmless
error,” petitioner’s opening brief failed to allege that any prej-
udice stemmed from the trial court’s refusal to provide him a
complete transcript, asserting instead that no such showing
was necessary. See Alaska Ctr. for the Env’t v. United States
Forest Serv., 189 F.3d 851, 858 n.4 (9th Cir. 1999)
(“Arguments not raised in opening brief are waived.”).

Even after the state’s responsive brief conclusively demon-
strated that his claim was subject to harmlessness review,
Kennedy did not suggest that he was in any way prejudiced
until the final sentence of his reply brief. See Bazuaye v. INS,
79 F.3d 118, 120 (9th Cir. 1996) (“Issues raised for the first
time in the reply brief are waived.”); see also Sophanthavong
v. Palmateer, 365 F.3d 726, 737 (9th Cir. 2004) (noting the
“obvious” prejudice wrought by allowing litigants to raise
arguments for the first time in reply: doing so deprives oppos-
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ing counsel of “the opportunity to point to the record to show
that the new theory lacks legal or factual support™).® Yet even
then he was unable to identify any specific reason why coun-
sel’s lack of access to a complete transcript affected the out-
come of his second trial. Cf. United States v. Anzalone, 886
F.2d 229, 232 (9th Cir. 1989) (“The second reason that appel-
lant’s claim fails is that [he] has not pointed to any specific
prejudice he has suffered from the alleged errors in the tran-
scripts . . . . [E]Jven assuming there were omissions in the tran-
scripts, appellant cannot prevail without a showing of specific
prejudice.”).

It is particularly curious that the majority seeks to escape
Kennedy’s waiver by pointing to the state’s alleged factual
concessions at oral argument. See Opinion at 11394. Let’s
have a look at what actually happened at the oral argument.
Recognizing that we long have held Britt error subject to
harmlessness review, the court had repeatedly prodded peti-
tioner’s counsel to identify some plausible instance of actual
prejudice stemming from the trial court’s failure to furnish his
client a transcript of the pre-mistrial motions. The majority’s
final exchange with Kennedy’s counsel during his opening
argument is most illuminating:

[Counsel for Kennedy]: . . . If the new counsel had
had [a complete transcript], he would be much-better
equipped.

[Court]: Well, that’s true. I mean, | think one can
assume that the—more information is better than no
information, or some information. So let’s accept
that premise. Is there anything you can point to that

*The majority’s suggestion that no one could “have been prejudiced in
any way by defense counsel’s failure to address the prejudice question
more directly,” Opinion at 11394 n. 15, thus flatly contradicts our court’s
well-established—and just recently restated—understanding of how a
party’s failure adequately to brief an issue prejudices the opposing party.
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occurred in the second trial—there was a mistrial on
the first one, right?

[Counsel for Kennedy]: Yes.

[Court]: Okay. So in the second trial, was there
something that you can point to where it’s clear that,
had [petitioner] had the full trial transcript, he would
have avoided some prejudicial episode?

[Counsel for Kennedy]: Not as | stand here. But |
will say—

[Court]: Well then maybe you should sit down for a
while, and on rebuttal maybe you can figure out your
case.

That highlighted admission—following a ten second
silence during which counsel searched in vain for some
answer to the court’s question—should have ended this mat-
ter. Aware that, beyond having waived it in the briefs, Kenne-
dy’s counsel had thus conceded the critical argument in this
litigation, counsel for the State rose with the intention of only
briefly addressing the court. In remarks lasting just 30 sec-
onds, counsel noted that we long have held that Britt error is
subject to harmless error review, and that petitioner had failed
to identify any prejudice. The following exchange with the
majority ensued:

[Counsel for the State]: Unless the court has any
questions, I—I believe that there’s . . .

[Court]: Yes. I have a question.
[Counsel for the State]: Yes, your honor.

[Court]: Umm. . . There was gang testimony at the
second trial and not at the first. Right?
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[Counsel for the State]: | believe that’s correct, your
honor.

[Court]: And at the first trial, the district court
excluded references to his membership in a gang.
Right?

[Counsel for the State]: I believe that is correct, your
honor, yes.

[Court]: And that was done at a pre-trial hearing
with a motion. And that part of the transcript was not
furnished for the second trial. Right?

[Counsel for the State]: | believe that’s correct, your
honor.

[Court]: And, as a result, the lawyer was not aware
of the issue, and didn’t object. And the evidence was
admitted. Right?

[Counsel for the State]: Yes, your honor.

[Court]: And we have a number of cases that estab-
lish how prejudicial the introduction of gang testi-
mony is. Right?

[Counsel for the State]: Yes, your honor, depending
on the nature and the circumstances of gang testi-
mony that is introduced.

[Court]: Well, in this case, it was introduced gratu-
itously, by the deputy district attorney asking for an
elaboration on what “cuz” meant. Right?

[Counsel for the State]: Yes, your honor, but I
believe it was limited to the definition of what “cuz”
meant, or could have meant.



11414 KENNEDY V. LockYER

[Court]: Well, what was it relevant to?

[Counsel for the State]: Umm. . . I—I believe it was,
it may have been relevant to the area and the, the
drug deal, the drug transaction.

[Court]: The fact that he was part of a gang. Right?
[Counsel for the State]: That’s right.

[Court]: There’s a minute order which was entered
in the first case that said there will be no mention of
gangs or gang affiliation unless clearly—unless
cleared by the court out of the presence of the jury.
That one came after the hearing on which it was
made clear of the prejudicial nature of gang testi-
mony. Did the same district attorney, deputy D.A.
Clabby, try the second trial?

[Counsel for the State]: | am not sure.

[Court]: Well if the first judge thought it was preju-
dicial, why shouldn’t we just assume, therefore, that
prejudice is established in the second trial. Counsel
(a) didn’t know about the issue, didn’t know about
the prior ruling, and presumably the state did. And
yet in the face of that prior minute order, the state
went ahead and let its witness—in fact, invited its
witness—to go ahead and inject the issue of gangs.
Why isn’t that sufficient to establish error? . . .

By the time the State’s argument time had expired, Kennedy’s
counsel had been so embarrassed by the court’s relentless
interrogation of counsel for the State—and by its viscerally
derisive display of frustration at the close of his opening
argument—that he began his rebuttal with an offer of atone-
ment:
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[Counsel for Kennedy]: | apologize to the court for
missing that clear argument about the gang testi-
mony.

Now, | have nothing but the greatest respect for my panel
colleagues’ lawyerly acumen. But | do not find its exercise
compatible with the basic obligations of the office we share.
As judges, the essence of our role is restrained service as
impartial arbiters of disputes framed by litigants. It is not, |
respectfully suggest, to act as backup counsel when litigants
make poor arguments, or when they come into court without
first having “figure[d] out” their cases® —even when doing so
is motivated by a well-intentioned, but unavoidably standard-
less “philosophy of law . . . infused by concepts like . . . social
justice.””

®The majority’s novel assertion that the habeas petitioner himself need
neither argue nor identify prejudice because we must gauge the existence
of prejudice in light of the record as a whole merely begs the question.
Opinion at 11393 n.15. For who could deny that when we assess prejudice
we must do so based on the complete record, as opposed to a fragmentary
image of proceedings below? The real question, which the majority fails
to answer, is what triggers such an assessment in the first instance. | sub-
mit that—as with any other claim courts are called upon to address—we
only assess prejudice once the petitioner argues that he has been harmed
in some specific way by an alleged constitutional error. The majority sim-
ply confuses a statement of how we must analyze well-preserved claims
of prejudice with the untenable conclusion that such arguments can never
be waived.

'Stephen Reinhardt and Howard Bashman, 20 Questions for Circuit
Judge Stephen Reinhardt of the U.S. Court of Appeals for the Ninth
Circuit, available at http://legalaffairs.org/howappealing/209/2004_02_
01_20g-appellateblog_archive.html (quotation marks omitted); see also
Stephen Reinhardt, The Role of Social Justice in Judging Cases, Keynote
Speech at the University of St. Thomas Law Journal Symposium Honor-
ing Judge John T. Noonan, Jr. (Oct. 18, 2003) (“[S]ocial justice is a sub-
stantive legal principle that pervades all aspects of the law from torts to
Social Security claims. The purpose of our legal system is not to provide
an abstract code of rigid rules; rather it is to promote values that are com-
patible with the vision of a just existence for all individuals.”).
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Indeed, it was just a few months ago that today’s majority
offered almost precisely that admonition. In proceedings aris-
ing out of a case we resolved following an oral argument held
the very same morning we heard this appeal, an order signed
by Judges Reinhardt and Fisher instructed: “Given the over-
whelming volume of work which today confronts our courts,
we do not generally favor requiring judges . . . to search out
and research arguments that the other side does not make
... Gwaduri v. INS, 362 F.3d 1144, 1146 (9th Cir. 2004).
But what’s sauce for the goose is supposed to be sauce for the
gander. “Right?”

Events transpiring after initial publication of the majority’s
opinion granting Kennedy relief make clear the dangers inher-
ent in my colleagues’ eagerness to overreach from the bench.
In their prior opinion—nhelping prove the wisdom of the age-
old adage that “bad facts make bad law”—the majority
repeatedly emphasized the bad “fact” that a single prosecutor
was responsible for both of Kennedy’s trials. For instance, the
court noted in now-deleted language developing the factual
basis for its decision that “[t]he prosecutor remained the same
for both trials; he, thus, had personal knowledge of all that
transpired during the prior proceedings,” Kennedy, 372 F.3d
1013, 1016-17 (9th Cir. 2004), and it emphasized that
“[d]Juring the second trial, the prosecutor, who was aware that
the prior trial judge had excluded any mention of Kennedy’s
alleged gang involvement, proceeded, deliberately, to elicit
testimony from Detective McDowell on the subject of gangs.”
Id. at 1017. Ultimately, the court concluded,

In hindsight, it is difficult to conclude that the omit-
ted portions of the transcript would not have been
important to Kennedy in preparing an effective
defense, particularly where, as here, the prosecutor
had a distinct advantage in presenting the govern-
ment’s case, having been present when the defense
delivered its opening and closing arguments and
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throughout all of the proceedings both before and
during the first trial.

Id. at 1029-30.

From such factual characterizations, one would have
thought this case is, at bottom, about an overzealous prosecu-
tor’s nefarious plot to railroad a hapless defendant. How . . .
socially unjust! There is only one problem: The State’s peti-
tion for rehearing en banc—which, by the way, is the first
opportunity the State has had to respond to the majority’s law-
yering at the oral argument—reveals that different prosecutors
handled Kennedy’s two trials. The majority’s factual predi-
cate was utterly baseless.

In the end, one would be hard-pressed to find a better illus-
tration of what Sophanthavong had in mind when it identified
how clearly prejudicial it can be for a court to overlook a
party’s clear waiver (not to mention a party’s outright conces-
sion, as in this case): “The unfairness of such a tactic is obvi-
ous. Opposing counsel is denied the opportunity to point to
the record to show that the new theory lacks legal or factual
support.” Sophanthavong, 365 F.3d at 737 (emphasis added).

B

Kennedy’s personal failure to present any cogent basis for
thinking he was prejudiced by the state trial court’s alleged
Britt error aside, the thin reed relied upon by the majority
hardly suffices to demonstrate that the Court of Appeal’s find-
ing of harmlessness was objectively unreasonable. In its deci-
sion on direct appeal, the Court of Appeal noted that beyond
Detective McDowell’s statement that “a lot of people use
[‘cuz’],” the prosecution elicited an acknowledgment from
McDowell that the term often is used simply to refer to people
from one’s own neighborhood. See Kennedy v. Terhune, No.
D027718 at 7. It is perhaps for that reason that the defense
never objected to McDowell’s testimony regarding gang affil-
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iation: Considered in context, McDowell’s “allusion to gang
membership was not significant.” Id. & id. at 17. Indeed, it
was laughable—as the Court of Appeal quite reasonably con-
cluded.

Defense counsel’s failure to object to the testimony has an
additional significance: It undermines the chain of causation
the majority uses to connect the trial court’s failure to provide
Kennedy a complete transcript to some meaningful error on
retrial. The court speculates that, on notice of the need to
object to McDowell’s potentially prejudicial testimony con-
cerning Kennedy’s possible gang affiliation, there is “little
doubt that Kennedy’s counsel in the second trial would have
presented a similar motion with a substantial likelihood of
success.” Opinion at 11395. Indeed, the majority tells us that
counsel “would undoubtedly have based a motion to exclude
on the arguments already presented.” Id. at 11395 n.16. Yet,
confronted in court with McDowell’s etymological testimony,
counsel did not even seek to exclude it from the record as
irrelevant or prejudicial. The majority’s confidence that coun-
sel would have acted differently prior to trial thus defies
sound reason.

At the same time it undermines the majority’s speculative
chain of causation, counsel’s failure to object to McDowell’s
testimony breaks it. For, in a variety of contexts, we have
repeatedly recognized that contemporaneous objections can
prevent reversible error stemming from the improper admis-
sion of prejudicial remarks by providing an opportunity for
the court to purge the record or offer a curative instruction.
See, e.g., Davis v. Woodford, 333 F.3d 982, 997 (9th Cir.
2003) (prosecutorial misconduct/documentary vouching);
Bird v. Glacier Elec. Coop., Inc., 255 F.3d 1136, 1148 (9th
Cir. 2001) (*Doubtless, contemporaneous objections at trial
are to be encouraged. Where objections are made, there may
be an opportunity for the trial judge to foreclose further error
or to provide a curative instruction.”) (civil litigation/appeal
to racial prejudice); Dubria v. Smith, 224 F.3d 995, 1002 (9th
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Cir. 2000) (improper admission of pre-trial law enforcement
officer statements); Nevius v. Sumner, 852 F.2d 463, 470 (9th
Cir. 1988) (“Although the prosecutor’s behavior at trial might
have approached misconduct, any error could have been cured
by contemporaneous objections.”) (prosecutorial misconduct/
argumentative vouching); Jeffries v. Blodgett, 5 F.3d 1180,
1192 (9th Cir. 1993) (prosecutorial misconduct/commenting
on defendant’s refusal to testify); U.S. v. Schuler, 813 F.2d
978, 982 (9th Cir. 1987) (prosecutorial misconduct/
referencing a non-testifying defendant’s out-of-court behav-
ior); U.S. v. Stephens, 486 F.2d 915, 918 (judicial misconduct/
instructing jury on how to weigh evidence); see also supra at
6, n.3. Thus, whatever impact McDowell’s gang testimony
may have had on Kennedy’s trial—and again it was not
unreasonable to conclude that it had none—it cannot be attri-
buted to the trial court’s refusal to deliver Kennedy a com-
plete transcript of his initial trial.

Were this not enough, the State’s petition for rehearing en
banc drives yet another nail through the heart of the court’s
opinion. Perhaps the most important step in the majority’s
logic was its assertion that the court on retrial would have
been bound by the previous decision to exclude any gang tes-
timony from Kennedy’s mistrial, such that any motion by
Kennedy to exclude such testimony would have had “a sub-
stantial likelihood of success,” Kennedy, 372 F.3d at 1027:

Although we have found no California cases
addressing the exact issue presented here, generally
“under the law of the case doctrine and general prin-
ciples of comity, a successor judge has the same dis-
cretion to reconsider an order as would the first
judge, but should not overrule the earlier judge’s
order or judgment merely because the later judge
might have decided matters differently.” United
States v. O’Keefe, 128 F.3d 885, 891 (5th Cir. 1997).
A second judge will generally follow a ruling made
by an earlier judge unless the prior decision was
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erroneous, is no longer sound, or would create an
injustice. Id. None of the exceptions to the applica-
tion of this basic doctrine exists here.

Id. at 1027 n.16.

Not so fast. Like its unsupported (and, until the State’s peti-
tion for rehearing en banc, unrebutted) assertion that a single
prosecutor was responsible for both Kennedy’s mistrial and
retrial, the majority’s resort to generic law of the case princi-
ples turns out, again, to have been utterly baseless. For as the
State points out in its petition for rehearing en banc—again
taking advantage of its first real opportunity to respond to
arguments developed and deployed by the majority at oral
argument—Ilaw of the case doctrine actually does not apply to
trial court decisions in California. See 9 Bernard E. Witkin,
California Procedure 8 896 at 930-31 (4th ed. 1997) (collect-
ing cases). Poof! Gone is the premise for the majority’s spec-
ulative prediction that a motion to exclude gang testimony
would almost certainly have been granted at retrial; in reality,
the majority has absolutely no idea whether a motion to
exclude would have been successful or not. At bottom, given
the (new) prosecutor’s efforts to minimize the impact of the
already laughable gang testimony, and in light of the severe
gaps in the majority’s speculative chain of causation between
any alleged Britt error and the introduction of gang testimony
on retrial, no fair-minded jurist could conclude that it was
objectively unreasonable for the Court of Appeal to have
determined that any constitutional error was harmless.

Finally, | observe that there were ample additional reasons
to believe that McDowell’s allegedly prejudicial statements
did not impact the jury’s determination that Kennedy had
committed the offense charged. In addition to the detective’s
persuasive testimony concerning the circumstances of peti-
tioner’s sale of a non-controlled substance in lieu of a con-
trolled substance, Kennedy’s *“cousin,” Randall Tucker,
testified to delivering McDowell the paper bag containing the
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non-controlled substance (though he denied his own intent
and any misrepresentation of its contents). As a result of that
denial, the prosecution then lawfully impeached Tucker with
evidence that he had pled guilty to the very offense at issue
in Kennedy’s trial. Given such powerful trial testimony to the
jury suggesting petitioner’s guilt, it seems something of a
stretch to think that the jury’s verdict would have been differ-
ent had McDowell not been allowed to intimate that, among
other completely innocuous meanings, the lingo “cuz” had
gang significance.®

8Though superficially plausible, we have previously declined to adopt
the majority’s theory that lengthy deliberations necessarily support a find-
ing of prejudicial error. See Opinion at 11397 & n.18. Indeed, in United
States v. Galindo, 913 F.2d 777, 779 (9th Cir. 1990), we drew precisely
the opposite inference. There, we addressed two criminal defendants’
claims that they were incurably prejudiced by the judge’s reference to
ongoing plea negotiations. Rejecting the assertion, “we note[d] that the
jury deliberated approximately three full days after a trial that lasted about
that same length of time. Although this is a circumstance which in a given
case can indicate a confused jury, here it negates any suggestion that the
jury was stampeded to a verdict against the [defendants] out of prejudice
resulting from the district court’s statement at trial about plea negotia-
tions.” Id. at 779.

I do not mean to suggest that Galindo rules out the majority’s argument.
Indeed, we have reached such a conclusion in other cases. See, e.g., Dyas
v. Poole, 317 F.3d 934, 937 (9th Cir. 2003) (per curiam); Jennings V.
Woodford, 290 F.3d 1006, 1019 (9th Cir. 2002). But the majority’s opin-
ion in this case hinges on the introduction of prejudicial testimony—
precisely the kind of occurrence that, like a judge’s indication to the jury
that a defendant is considering pleading guilty, could lead a jury to “stam-
pede[ ] to a verdict.” As in Galindo, that did not happen here. And the fact
that we have refused to draw the majority’s inference on direct appeal in
closely analogous circumstances in turn supports the reasonableness of the
state court’s decision not to draw the inference below. For if a “difference
of opinion among the courts of appeal [means] we cannot say that the state
court unreasonably applied clearly established Federal law,” Bailey v.
Newland, 263 F.3d 1022, 1032 (9th Cir. 2001), then a difference of opin-
ion within this court of appeals would seem to suggest that we may not
conclude that the state court’s harmlessness determination was objectively
unreasonable.
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Apparently in search of a result, the majority yet again runs
roughshod over the principles of comity and federalism
underlying the Antiterrorism and Effective Death Penalty Act.
“[P]remised on the fact that the state courts, as part of a co-
equal judiciary, are competent interpreters of federal law
deserving of our full respect,” Clark v. Murphy, 331 F.3d
1062, 1067 (9th Cir. 2003), AEDPA mandates a “highly def-
erential standard for evaluating state-court rulings,” Lindh v.
Murphy, 521 U.S. 320, 333 n.7 (1997), and adamantly “de-
mands that state court decisions be given the benefit of the
doubt.” Brodit v. Cambra, 350 F.3d 985, 987 (9th Cir. 2003)
(quotation and citation omitted). Notwithstanding the eminent
reasonableness of their colleagues’ analysis, two judges today
inform seven others—a state trial judge, three state appellate
judges, a federal magistrate judge, a federal district court
judge, and a federal appellate judge (and that’s not to mention
the seven Justices of the California Supreme Court who sum-
marily denied Kennedy’s state petition for review)—that their
understanding of the law is contrary to clearly established
Supreme Court precedent. Again, one is tempted to ask: “Ob-
jectively, who is being unreasonable?” Payton v. Woodford,
346 F.3d 1204, 1225 (9th Cir. 2003) (en banc) (Tallman, J.,
joined by Kozinski, Trott, Fernandez, and T.G. Nelson, JJ.,
dissenting), cert. granted sub nom. Goughnour v. Payton, 541
Us. _, S.Ct.__ ,2004 WL 102831 (May 24, 2004).

Our apparent inability to internalize AEDPA’s strict stan-
dard of review has become a source of repeated public embar-
rassment. During the past two terms alone, we have been
summarily reversed by a unanimous Supreme Court no fewer
than four times for disregarding AEDPA’s strict limitations on
the scope of our collateral review of state court constitutional
adjudications. Middleton v. McNeil, 541 U.S. __, 124 S. Ct.
1830 (2004) (per curiam), rev’g 344 F.3d 988 (9th Cir. 2003);
Yarborough v. Gentry, 540 U.S. 1 (2003) (per curiam), rev’g
Gentry v. Roe, 320 F.3d 891 (9th Cir. 2002); Woodford v.
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Viscotti, 537 U.S. 19 (2002) (per curiam), rev’g 288 F.3d
1097 (9th Cir. 2002); Early v. Packer, 537 U.S. 3 (2002) (per
curiam), rev’g Packer v. Hill, 291 F.3d 569 (9th Cir. 2002).
Because we are once again “nowhere close to the mark,” Yar-
borough v. Alvarado, 541 U.S. _ , 124 S.Ct. __, 2004 WL
1190042 (June 1, 2004), rev’g Alvarado v. Hickman, 316 F.3d
841 (9th Cir. 2002), I lamentably, yet respectfully, dissent.




