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Before: Mary M. Schroeder, Chief Judge, and
Joseph T. Sneed, Harry Pregerson, Stephen Reinhardt,
Ferdinand F. Fernandez, Thomas G. Nelson,
Michael Daly Hawkins, Barry G. Silverman,

M. Margaret McKeown, Ronald M. Gould, and
Richard A. Paez, Circuit Judges.

ORDER; Concurrence by Judge Fernandez

ORDER

The mandate issued on August 2, 2002 is recalled for the
limited purpose of this Order.

This Order supercedes our Order filed June 17, 2002.

We remand to the district court with instructions to vacate
the preliminary injunction previously entered and enter judg-
ment in favor of the Defendants with respect to the claims of
Plaintiffs Rucker, Lee and Hill; and to otherwise proceed in
accordance with the opinion of the Supreme Court in Depart-
ment of Housing and Urban Development v. Rucker, 535 U.S.
__, 122 S.Ct. 1230 (2002).

Plaintiffs-Appellees’ Request for Correction and Clarifica-
tion of the Court’s June 17, 2002 Order is denied as moot.

The mandate shall issue forthwith.

FERNANDEZ, Circuit Judge, Concurring

To the extent that the order of the majority leaves the pre-
liminary injunction in place, I am inclined to think that it is
in error. Nevertheless, as | understand it, all of us agree that
in light of the United States Supreme Court’s decision in this
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matter, we are not deciding that the preliminary injunction
should be left in place as far as Walker is concerned, but,
rather, we leave the determination of that issue to the district
court in the first instance. | take comfort from that, and, there-
fore, am willing to and do defer to my colleagues and concur.
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