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_________________________________________________________________

OPINION

PER CURIAM:

Plaintiff was detained by officers of the City of Long Beach
Police Department ("City") and held for twelve days on out-
standing warrants for the arrest of his twin brother. Plaintiff
brought a suit under 42 U.S.C. § 1983 against the detaining
officers and booking sergeant for use of excessive force and
arrest without probable cause and a Monell claim against the
City for violation of plaintiff's civil rights by reason of a pol-
icy, custom or practice of its Police Department. The jury
exonerated the individual officers but found the City liable,
awarding plaintiff $11,250. The district court awarded attor-
ney fees in the amount of $92,211.83. The City appeals. We
affirm.

I.

On April 26, 1997, John Fairley ("John") was taken into
custody by Long Beach Officers Romero and Javellana for
allegedly violating a temporary restraining order after a con-
frontation with his next door neighbor. John claimed the offi-
cers used excessive force when taking him into custody.
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After John was in custody, Officers Romero and Javellana
ran a warrant check and found two 1995 infraction warrants
for Joe B. Fairley, John's identical twin brother. The physical
descriptions of the two men were similar in certain respects:
both were black, between 5'6" and 5'8", and, of course, were
the same age. However, their weights differed by approxi-
mately 66 pounds and the driver's license number on one of
the warrants was similar, but not identical, to the number on
John's license. John had not had contact with the police in
almost ten years and both he and his wife told the officers the
warrants had to be for Joe. The officers knew John had a twin:
the temporary restraining order application said so and his
next door neighbor pointed that fact out to the officers.

Officers Romero and Javellana told the booking sergeant,
Ford, that John Fairley had a twin brother, as did John him-
self, insisting the warrants were for his twin. Nonetheless,
Sergeant Ford approved John's booking on the warrants based
on the similarity in the physical descriptions alone. Neither a
fingerprint comparison nor Department of Motor Vehicles
check was completed at any time during John's twelve-day
detention. Either would have immediately alerted the City it
had the wrong man.1

John continuously protested the mistaken identity over the
course of his twelve-day detention. Prison officials responded
by reducing his privileges. Although the charge against John
was dropped three days after his arrest, the police continued
to hold him on Joe's infraction warrants and later transferred
him to the Los Angeles County jail. John was released only
after filing a citizen's complaint from jail. The ensuing inter-
nal affairs investigation found the City's policies and proce-
dures had been fully complied with in the handling of John's
case.
_________________________________________________________________
1 The City concedes it had the fingerprints of both men which could eas-
ily have been compared.

                                2662



John filed this lawsuit against Officers Romero and Javel-
lana, the booking officer, Sergeant Ford, and the City for vio-
lation of his constitutional rights.2 The jury exonerated the
individual officers of using excessive force and arresting John
without probable cause, but found the City liable for violating
John's civil rights "by reason of a policy, custom or practice
of the Long Beach Police Department." The district court
denied the City's motion for judgment as a matter of law or,
in the alternative, for a new trial. The City appealed.

II.

The City's principal argument is that it is entitled to judg-
ment as a matter of law because the jury determined that the
individual officers had inflicted no constitutional injury.

In Monell v. Department of Social Servs., 436 U.S. 658
(1978), the Supreme Court held that municipalities were "per-
sons" under §1983 and thus could be held liable for causing
a constitutional deprivation.3Id. at 690. The Court explained
that while a municipality may not be held liable under §1983
for the torts of its employees on a theory of respondeat supe-
rior, liability may attach where the municipality itself causes
the constitutional violation through the execution of an offi-
cial policy, practice or custom. Id. at 690-691.

The City claims the Supreme Court's decision in City of
Los Angeles v. Heller, 475 U.S. 796 (1986), and this court's
decisions in Scott v. Henrich, 39 F.3d 912 (9th Cir. 1994), and
Quintanilla v. City of Downey, 84 F.3d 353 (9th Cir. 1996),
preclude municipal liability as a matter of law under § 1983
_________________________________________________________________
2 Charges against Chief of Police Robert Luman in his individual and
official capacities were dismissed at trial.
3 Section 1983 provides that "any person" who under the color of law
causes the deprivation of "any rights, privileges, or immunities secured by
the Constitution and laws, shall be liable to the party injured." 42 U.S.C.
§ 1983.
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when the jury exonerates the individual officers of constitu-
tional wrongdoing. In Heller, the Supreme Court held a jury's
determination that an individual officer did not use constitu-
tionally excessive force precluded § 1983 municipal liability
on that ground. Heller, 475 U.S. at 799. ("neither Monell
[citation omitted] nor any other of our cases authorizes the
award of damages against a municipal corporation based on
the actions of one of its officers when in fact the jury has con-
cluded that the officer inflicted no constitution harm.") Simi-
larly, in Scott and Quintanilla, we affirmed summary
judgment in favor of cities sued under § 1983 where the
defendant officers charged with excessive force were individ-
ually exonerated. Scott, 39 F.3d at 916; Quintanilla, 84 F.3d
at 356.

Heller, Scott and Quintanilla  control John's excessive force
claim. Exoneration of Officer Romero of the charge of exces-
sive force precludes municipal liability for the alleged uncon-
stitutional use of such force. To hold the City liable for
Officer Romero's actions, we would have to rely on the
§ 1983 respondeat superior liability specifically rejected by
Monell.

However, these decisions have no bearing on John's Fourth
and Fourteenth Amendment claims against the City for arrest
without probable cause and deprivation of liberty without due
process. These alleged constitutional deprivations were not
suffered as a result of actions of the individual officers, but as
a result of the collective inaction of the Long Beach Police
Department.

In City of Canton v. Harris, 489 U.S. 378 (1989), the
Supreme Court recognized that the city could be held inde-
pendently liable under § 1983 for failure to train its police
officers even though no individual defendants were sued. This
Court reached the same conclusion in Oviatt v. Pearce, 954
F.2d 1470, 1477-79 (9th Cir. 1992), deciding § 1983 liability
could attach to a city because it failed to implement internal
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procedures for tracking inmate arraignments. Even more to
the point, in Hopkins v. Andaya, 958 F.2d 881, 888 (9th Cir.
1992), we held that a city could be liable under§ 1983 for
improper training or improper procedure even if the individ-
ual officer charged with violating the plaintiff's constitutional
rights was exonerated.

The district court did not err by denying the City's
motion for judgment as a matter of law on the Monell claim
based on the jury's exoneration of the individual officers
alone. If a plaintiff establishes he suffered a constitutional
injury by the City, the fact that individual officers are exoner-
ated is immaterial to liability under § 1983. 4 Otherwise,
municipal liability may attach where a constitutional depriva-
tion is suffered as a result of an official city policy but no
individual officer is named as a defendant, see City of Canton,
but not where named individual officers are exonerated but a
constitutional deprivation was in fact suffered. In either case,
a constitutional deprivation -- the touchstone of§ 1983 liabil-
ity -- was a consequence of city policy.

III.

The City claims John's Monell claim failed because he did
not prove he suffered a constitutional injury or that the City
had a policy, custom, or practice that caused such injury.
_________________________________________________________________
4 This is true whether the officers are exonerated on the basis of quali-
fied immunity, because they were merely negligent, or for other failure of
proof. See Chew v. Gates, 27 F.3d 1432, 1438 (9th Cir. 1994)
("Supervisorial liability may be imposed under section 1983 notwithstand-
ing the exoneration of the officer whose actions are the immediate or pre-
cipitating cause of the constitutional injury."); Fagan v. City of Vineland,
22 F.3d 1283,1291-1294 (3d Cir. 1994) (holding municipality may be lia-
ble under § 1983 even if no individual officer violated the Constitution);
Cannon v. Taylor, 782 F.2d 947, 951 (11th Cir. 1986) (considering munic-
ipal liability for failure to train after individual defendant officer found not
liable because merely negligent).
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Since the jury did not specify the constitutional deprivation
upon which it based its finding of municipal liability, we con-
sider whether, viewed in the light most favorable to John and
drawing all reasonable inferences in his favor, there is suffi-
cient evidence for a reasonable jury to find John met his bur-
den on any claim supported by the record. See Howard v.
Everex Systems, Inc., 228 F.3d 1057, 1060 (9th Cir. 2000);
Fed. R. Civ. P. 50(a)(1). We conclude there was sufficient
evidence for a reasonable jury to find John suffered a consti-
tutional deprivation under the Fourteenth Amendment. We do
not address his Fourth Amendment claims.

A. Constitutional Injury

Even detention pursuant to a valid warrant but in the
face of repeated protests of innocence will, after a lapse of
time, deprive the accused of a constitutional "liberty." Baker
v. McCollan, 443 U.S. 137, 143 (1979). "[A]n individual has
a liberty interest in being free from incarceration absent a
criminal conviction." Lee v. City of Los Angeles, 250 F.3d
668, 683 (9th Cir. 2001) (quoting Oviatt, 954 F.2d at 1474).
Indeed, we have stated freedom from incarceration is the
"paradigmatic liberty interest" under the due process clause.
Oviatt, 954 F.2d at 1474.

John had a liberty interest in being free from a twelve-
day incarceration without any procedural safeguard in place
to verify the warrant he was detained on was his and in the
face of his repeated protests of innocence.5 In light of the
importance of John's liberty interest, the significant risk of
deprivation of that interest through the City's warrant proce-
_________________________________________________________________
5 The City's responsibility for his detention was not defeated by John's
transfer to the L.A. County Jail for four days. Due process imposes a
requirement to take steps to verify a detainee's identity before transferring
the detainee. The consequences of the transfer were foreseeable and the
transfer did not break the chain of causation between the City's failure to
take steps to identify John and his detention.
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dures, and the minimum burden to the City of instituting read-
ily available procedures for decreasing the risk of erroneous
detention, the procedures afforded by the City to John failed
to provide him due process under the Fourteenth Amendment.6

B. Policy or Custom

A "policy" is " `a deliberate choice to follow a course
of action . . . made from among various alternatives by the
official or officials responsible for establishing final policy
with respect to the subject matter in question.' " Oviatt, 954
F.2d at 1477 (quoting Pembaur v. City of Cincinnati, 475 U.S.
469, 483 (1986)). A "policy" can be one of action, see
Monell, 436 U.S. at 661 (forcing women to take early mater-
nity leave), or inaction, see City of Canton, 489 U.S. at 387
(failure to train); Oviatt, 954 F.2d at 1477 (failure to imple-
ment adequate procedural safeguards).

John presented evidence sufficient to establish the
City's warrant procedures constituted a "policy. " Chief
Luman testified at trial that he was "the chief policymaker for
law enforcement matters for the City of Long Beach. " His
decision not to instigate any procedures to alleviate the prob-
lem of detaining individuals on the wrong warrant could con-
stitute a policy in light of his testimony he knew it was "not
uncommon" that individuals were arrested on the wrong war-
rant, and that the problem was particularly acute where twins
were involved. As in Oviatt, where the city failed to imple-
ment internal procedures for tracking inmate arraignments,
the policy was one of inaction: wait and see if someone com-
plains. Oviatt, 954 F.2d at 1477.
_________________________________________________________________
6 Under Mathews v. Elderidge , 424 U.S. 319, 335 (1976), three factors
are used to evaluate whether procedural protections comport with due pro-
cess: (1) the private interest affected by the official action; (2) the risk of
an erroneous deprivation of such interest through the procedures used and
probable value of additional safeguards; and (3) the Government's inter-
est.
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IV.

The evidence admitted at trial was legally sufficient to
permit a reasonable jury to find the City liable under John's
§ 1983 Monell claim even though the jury found the individ-
ual defendants inflicted no constitutional harm. Since the ver-
dict was not contrary to the clear weight of the evidence, the
district court did not abuse its discretion by denying the City's
motion for a new trial.

The district court's denial of judgment as a matter of
law, and in the alternative, a new trial is AFFIRMED.
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