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ORDER

The dissent to the opinion filed February 13, 2003, is
hereby amended to replace the line TROTT, Circuit Judge,
dissenting, to TROTT, Circuit Judge, dissenting, with whom
O’SCANNLAIN, GOULD, TALLMAN, and RAWLINSON,
Circuit Judges, join.

OPINION
THOMAS, Circuit Judge:

In the book Bang the Drum Slowly, members of the fic-
tional New York Mammoths amused themselves by drawing
in dupes with a card scam known as “Tegwar,” which was an
acronym for “The Exciting Game Without Any Rules.” Mark
Harris, BAnG THE Drum Srowry 8 (Alfred A. Knoff, Inc.
1956). The mark, lured into the game by the players’ enthusi-
asm, would be given a handful of cards and encouraged to
make wild bids using a weird vocabulary of calls that changed
from round to round. Id. at 48, 60-64. The poor cluck would
always lose but would be reassured of the game’s legitimacy
by the veneer of rationality that appeared to overlie the seem-
ingly sophisticated game.

For years, the Board of Immigration Appeals (“BIA”)
played a variant of Tegwar in its procedural treatment of
appeals from suspension of deportation decisions issued by
immigration judges (“13s”). Until recently, aliens who could
demonstrate extreme hardship were eligible for suspension of
deportation. Under the unique directives applicable to this
remedy, the BIA was required to decide eligibility for suspen-
sion based, not on the facts that existed as of the time of the
hearing before the 1J, but on the facts as they existed when the
BIA issued its decision.
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The BIA’s factual determination was impeded by the
extraordinary length of time between the IJ and BIA deci-
sions, a period that sometimes lasted as long as a decade. In
this case, it took the BIA eight years to decide the appeal.
Naturally, life goes on while the wheels of justice turn, and
inevitably developments occur that are relevant to the deter-
mination of whether an alien would suffer extreme hardship.
Despite being charged with finding the facts as they existed
at the time of its decision, the BIA did not establish any for-
mal or consistent procedures during the period relevant to this
case for the submission of evidence that became available
after the 1J hearing.

The informal custom and practice of the BIA varied wildly,
with the BIA in some cases declaring itself the ultimate fact-
finder and accepting tendered evidence in various forms, and
in other cases, such as this one, categorically rejecting evi-
dence on the ground that it was a purely appellate body. The
net result was a process without rules, with an administrative
body that morphed without any consistency from fact-finding
to pure appellate review of a fixed record.

The remedy of suspension of deportation now has been
replaced by statute, and the function of the BIA has now been
changed by regulation. This case presents the question of
whether the now-repealed procedures to which petitioner was
subjected violated his right to due process of law. Under the
circumstances presented by this case, we conclude that they
did and grant the petition for review.

Because we are concerned in this case about how things
were, not how they are, some historical context is important.
Until 1940, immigration law did not provide any exceptions
to a deportation order. “[T]he deportation statute unyieldingly
demanded that an alien illegally in the United States be
deported; no deviations were mentioned in the law.” GorboN,
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MaiLMaN & YALE-LoeHR, IMMiGRATION Law and PROCEDURE
§ 74.01[1], 74-4.1 (Rev. ed. 2002) (hereinafter referenced as
“Gordon, Mailman” unless the citation is to other editions of
the treatise). The sole mechanism at that time for a deportable
alien to remain in the United States was a private bill passed
by Congress pursuant to Art. I, 8 7, of the Constitution. INS
v. Chadha, 482 U.S. 919, 933 (1983). Confronted with a large
number of compassionate cases presented by aliens who had
“established deep roots in our soil,” Congress passed the
Alien Registration Act of 1940, which granted the Attorney
General the authority to suspend deportation in certain cases,
subject to a Congressional override. Gordon, Mailman
§ 74.07[2][a], 74-68. The statute was amended in 1948 “to
broaden the categories of aliens eligible for suspension of
deportation.” Chadha, 462 U.S. at 933. The 1948 amend-
ments also repealed the Congressional override provisions
and restricted the Attorney General from canceling a deporta-
tion unless both houses of Congress voted to approve the
action. Chadha, 462 U.S. at 933.

The Immigration and Naturalization Act of 1952 permitted
one house of Congress to veto the Attorney General’s suspen-
sion of deportation. Id. at 934. This procedure was stricken as
an unconstitutional violation of the separation of powers, first
by our Court, Chadha v. INS, 634 F.3d 408 (9th Cir. 1980),
and then by the Supreme Court, Chadha, 462 U.S. at 959.
Thereafter, the power to suspend deportation was vested
solely in the Attorney General, and suspension of deportation
became an exclusively administrative process. Gordon, Mail-
man § 74.07[2][e], 74-71. The Attorney General delegated the
authority to suspend deportation to both the BIA and to 1Js.
Under the procedure applicable during the relevant period,
“the final approval of a suspension application by an immi-
gration judge or the Board of Immigration Appeals [would]
result in the prompt grant of lawful permanent residence.” Id.
at § 74.07[7](c), 74-129.

To receive a suspension of deportation, an alien was
required to make a formal application. The administrative
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determination for suspension of deportation involved two
steps: (1) a determination of whether the statutory conditions
had been satisfied, which generally involved a question of
law, and (2) a determination of whether ultimate relief would
be granted to those eligible, which involved the exercise of
discretion. Id.

As to the former, Congress always has provided specific
statutory prerequisites for eligibility for suspension of depor-
tation. During the time period applicable to this case, an alien
would be eligible for suspension if (1) the applicant had been
physically present in the United States for a continuous period
of not less than seven years immediately preceding the date
of the application for suspension of deportation; (2) the appli-
cant was a person of good moral character; and (3) deporta-
tion would result in extreme hardship to the alien or to an
immediate family member who was a United States citizen or
a lawful permanent resident. 8 U.S.C. § 1254(a)(1) (repealed).

An application for suspension of deportation first would be
considered by an I1J, who would decide whether to grant relief.
The rules of evidence are not applicable to immigration hear-
ings. Saidane v. INS, 129 F.3d 1063, 1065 (9th Cir. 1997)
(citing Baliza v. INS, 709 F.2d 1231, 1233 (9th Cir. 1983)).
Thus, for example, hearsay testimony may be considered.
Olabanji v. INS, 973 F.2d 1232, 1234 (9th Cir. 1992). How-
ever, the proceeding must be conducted “in accord with due
process standards of fundamental fairness.” Id.

Under procedures applicable during the relevant period, if
the 1J found statutory eligibility and elected to grant relief, the
case would then be referred to the INS district office, who
would decide whether to appeal the 1J’s decision to the BIA.
If the IJ denied the application, the alien had the right to
appeal the denial to the BIA. Gordon, Mailman 8§ 74.07[7][c],
74-130.

Under procedures applicable at the time, the BIA was
required to reach its decision as to whether to grant the appli-
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cation for suspension of deportation based on the facts exist-
ing at the time it decided the appeal from the order issued by
the 1J. Chookhae v. INS, 756 F.2d 1350, 1352 (9th Cir. 1984).
This factual examination was required because, as we have
noted, both the BIA and the 1J had been delegated the author-
ity to grant suspension of deportation. Thus, as we noted in
Santana-Figueroa v. INS, 644 F.2d 1354, 1357 (9th Cir.
1981), the BIA’s “discretion can be properly exercised only
if the circumstances are actually considered.” We consistently
have adhered to this view. See, e.g., Gonzales-Batoon v. INS,
767 F.3d 1302, 1303 (9th Cir. 1985) (reversing and remand-
ing BIA denial of suspension for its failure to evaluate appli-
cant’s medical condition after the Ninth Circuit expressly had
instructed BIA to consider such factor when making its deci-
sion); Figueroa-Rincon v. INS, 758 F.2d 1345, 1345, super-
seded by 770 F.3d 766, 767-68 (9th Cir. 1985) (reversing and
remanding for BIA’s failure to follow the court’s instructions
to consider the “emotional and psychological hardship com-
plicated by age” because the BIA failed to consider the pres-
ent circumstances in the applicant’s life).

Our Circuit is not alone. For over twenty years, federal
courts have directed the BIA to consider newly emerged facts
before adjudicating a suspension application. For example, in
Opoka v. INS, 94 F.3d 392 (7th Cir. 1996), the Seventh Cir-
cuit vacated a BIA denial of suspension and remanded it with
instructions for the BIA to consider the newly conferred legal
status on the applicant’s wife and children when evaluating
the applicant’s suspension claim. The wife’s status was legal-
ized after the original suspension application and the Seventh
Circuit reasoned that if the husband’s application were con-
sidered “without recognizing the status of his wife [the deci-
sion] would be futile and wasteful of scarce judicial
resources.” Id. at 395. The Seventh Circuit continued by stat-
ing that “[r]ather than improvidently attempting to review a
record that has been significantly impacted by an agency deci-
sion,” the decision should be remanded for the BIA to con-
sider all factors in the case. Id. See also Rodriguez-Gutierrez
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v. INS, 59 F.3d 504, 509-10 (3d Cir. 1995) (reversing BIA
denial of suspension because it had failed to consider appli-
cant’s exemplary behavior in the years subsequent to his
criminal conviction); Cortes-Castillo v. INS, 997 F.2d 1199,
1203 (7th Cir. 1993) (where BIA is given information
unavailable to the 1J, it should reexamine the equities and
reevaluate the case) (internal citation omitted); Luna v. INS,
709 F.2d 126, 128-29 (1st Cir. 1983) (Breyer, J.) (reversing
and remanding BIA decision in order to provide applicant a
hearing to present evidence to the BIA with respect to what
happened in the applicant’s life in the four years since the 1J
issued its decision); Ravancho v. INS, 658 F.2d 169, 176 (5th
Cir. 1981) (remanding matter for consideration of evidence
not considered by BIA, specifically noting that its review of
the BIA “extends at least to a determination as to whether the
procedure followed by the Board in a particular case consti-
tutes an improper exercise of [the Attorney General’s] discre-
tion”) (emphasis added).

Our decision in Chookhae is illustrative. We previously had
remanded the petition for review because the BIA had failed
to consider the relevant factors in determining economic hard-
ship. The BIA reviewed the record and issued a new decision
without allowing the submission of any further evidence. We
reversed and remanded with instructions that the BIA “con-
sider the current hardship to the citizen children of the peti-
tioner that would result from her deportation.” 756 F.2d at
1352 (emphasis supplied). In Chookhae, we emphasized that
“the appropriate exercise of the Attorney General’s discretion
to suspend deportation is predicated on a properly focused
inquiry into the hardships claimed by the petitioner.” Id. We
instructed the BIA to conduct an examination based on “a
scope that is of more than historical interest to Mrs.
Chookhae, her children, the INS and this court regarding the
current, respective hardship that the imminent deportation of
Mrs. Chookhae would cause.” 1d. We recently reaffirmed this
principle in Guadalupe-Cruz v. INS, 240 F.3d 1209, 1212 (9th
Cir. 2001) (citing Chookhae and remanding suspension appli-
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cation to BIA with instructions to consider the current facts
and petitioners’ current circumstances).

Indeed, not only did appellate courts require the BIA to
consider new evidence, appellate courts at the time invoked
their discretionary authority to admit new evidence into the
record pursuant to 28 U.S.C. §2347(c) and 8 U.S.C.
8 1105a(a)(4) (repealed 1996) and then remand the entire
record for consideration by the BIA. See, e.g., Saiyid v. INS,
132 F.3d 1380, 1384-85 (11th Cir. 1998) (considering
whether remand for the consideration of new evidence with
respect to suspension application admitted for the first time on
appeal was warranted under 8 2347) (superceded by statute on
other grounds); Makonnen v. INS, 44 F.3d 1378, 1384-86 (8th
Cir. 1995) (asylum); Bernal-Garcia v. INS, 852 F.2d 144, 147
(5th Cir. 1988) (asylum); Becerra-Jimenez v. INS, 829 F.2d
996, 1000-02 (10th Cir. 1987) (voluntary departure); Dolores
v. INS, 772 F.2d 223, 226-27 (6th Cir. 1985) (per curiam)
(motion to reopen with respect to asylum); Coriolan v. INS,
559 F.2d 993, 1002-04 (5th Cir. 1977) (reversing denial and
remanding matter under 8 2347(c) for further consideration of
the alien’s asylum claim after taking judicial notice of a
human rights report that was outside of the record, which con-
tended current persecution existed in the country at issue).

The direction to consider current evidence was not an
invention of appellate courts. Rather, it was fully consistent
with the BIA’s own practice of determining admissibility “on
the basis of the law and the facts existing at the time the appli-
cation is finally considered.” Matter of Kazemi, 19 I. & N.
Dec. 49, 51 (BIA 1984); see also Matter of Alarcon, 20 I. &
N. Dec. 557, 562 (BIA 1992) (citing Kazemi); Matter of Cor-
rea, 19 I. & N. Dec. 130, 133-35 (BIA 1984); Matter of Mor-
gan, 13 I. & N. Dec. 283, 284 (BIA 1969) (“[T]he facts as
they now exist are determinative . . . .”); Matter of K-, 9 I. &
N. Dec. 143 (BIA 1959; A.G. 1961), aff’d sub nom.; Klapholz
v. Esperdy, 201 F. Supp. 294, 298-99 (S.D.N.Y. 1961), aff’d,
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302 F.2d 928, 929 (2d Cir. 1962) (per curiam); see also Ali
v. Reno, 22 F.3d 442, 448 n.3 (2d Cir. 1994) (citing Kazemi).

The BIA’s consideration of current evidence in making its
decisions in suspension of deportation cases was completely
consistent with its delegated responsibility. Unlike a normal
adjudicated case proceeding under the Administrative Proce-
dure Act, 5 U.S.C. 8 554, et seq., the BIA never was acting
as a traditional appellate administrative body. It was vested
with the authority to exercise the discretion granted by the
Attorney General consistent with the statutory requirements.
Thus, in making the determination whether an applicant was
presently of good moral character and would suffer extreme
hardship, the BIA necessarily had to consider the facts as they
existed at the time of the BIA decision. If, for example, the
applicant had gone on a murderous Killing spree between the
time of the 1J and BIA decisions, that fact certainly would be
relevant to determining present “good moral character.” Simi-
larly, new facts relevant to the determination of extreme hard-
ship that developed after the 1J decision were necessarily
material to the BIA’s independent determination as to an
alien’s statutory eligibility for suspension and whether the
Attorney General’s discretion should be exercised.

The practice of considering current evidence on appeal also
was consistent with the BIA’s general powers during the rele-
vant period. At that time, the BIA retained enormous discre-
tionary power. United States ex rel. Accardi v. Shaughnessy,
347 U.S. 260, 266 (1954); Kashefi-Zihagh v. INS, 791 F.2d
708, 711 (9th Cir. 1986) (noting the BIA’s power to re-find
the facts and to accept new evidence on appeal). As the BIA
itself has described it, “the Board has had broad authority to
engage in a de novo review of the record underlying an Immi-
gration Judge’s decision and make its own independent find-
ings of fact, irrespective of those made by the Immigration
Judge.” In re S-H-, 23 I. & N. Dec. 462, 463-64 (BIA 2002).
The BIA itself exercises its broad discretion to make its own
independent findings of fact in suspension cases. See, e.g.,
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Charlesworth v. INS, 966 F.2d 1323, 1325 (9th Cir. 1992)
(“The Board is not required to defer to the immigration
judge’s findings and conclusions. [Applicant’s] argument that
the Board failed to do so miscomprehends the Board’s role in
immigration proceedings: the [Board] has the power to con-
duct a de novo review of the record, to make its own findings,
and independently to determine the legal sufficiency of the
evidence.”) (internal citations and quotation marks omitted);
Cordoba-Chaves v. INS, 946 F.2d 1244, 1249 (7th Cir. 1991)
(observing that “[t]he BIA reviewed the entire administrative
record de novo” and affirming its authority to do so); Castillo-
Rodriguez v. INS; 929 F.2d 181, 185 (5th Cir. 1991) (observ-
ing that “the Board explicitly disclaimed any reliance on the
immigration judge’s credibility findings”); Damaize-Job v.
INS, 787 F.2d 1332, 1338 (9th Cir. 1986) (“The Board has the
power to review the record de novo and make its own find-
ings of fact, including credibility determinations.”); Noverola-
Bolaina v. INS, 395 F.2d 131, 135 (9th Cir. 1968) (finding
that “[i]t is the common practice of the Board to make its own
independent findings of fact”); Matter of Edwards, 20 I. & N.
Dec. 191, 196 (BIA 1990) (stating that “we have reviewed the
record on a de novo basis” and then explaining which parts
of the record it weighed and which parts it ignored in making
its decision. Its offered explanation for ignoring some evi-
dence in the record was “for purposes of expediency.”); Mat-
ter of B-, 7 I. & N. Dec. 1, 36 (A.G. 1956) (decision by
Attorney General finding that the BIA had power to make
independent findings of fact that are contrary to those of an
inquiry officer); GorboN & ROSENFIELD, IMMIGRATION LAw
AND Procepure § 1.10(e), 1-58 (Rev. ed. 1967) (excerpting
statement by the BIA Chair describing its function as
“[ulnlike appellate courts” and noting that the BIA conducted
de novo review, not review of the findings for substantial sup-
porting evidence).

Although charged with the responsibility of considering
newly developed evidence in making determinations on sus-
pension of deportation, the BIA failed to adopt procedures
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necessary to implement that responsibility during the relevant
period. Surprising as it may seem, there were no applicable
regulations at the time that permitted an applicant to move to
supplement the record while the appeal was pending. Instead,
the BIA elected to proceed with an ad hoc, case-by-case
approach.

This problem is not one of recent discovery. Almost ten
years ago, we described the BIA’s procedures as “schizophre-
nic.” Yepes-Prado v. INS, 10 F.3d 1363, 1372 (9th Cir. 1993).
Indeed, during the relevant period, the BIA failed even to
define consistently the standard of review under which it was
considering the 1J’s decision on suspension applications.
Judge Posner termed the practice “irresponsible” and the gov-
ernment’s argument supporting the procedure as “incoher-
ent[ ]” and “astonishing[ ].” Ortiz-Salas v. INS, 992 F.2d 105,
107 (7th Cir. 1993). See also, Hazzard v. INS, 951 F.2d 435,
440 n.4 (1st Cir. 1991) (observing that although “[t]he BIA
has the discretionary power to conduct de novo review of an
immigration judge’s decision,” it “does not invariably do so”).
In response to the criticism set forth in Yepes-Prado and
Ortiz-Salas with respect to its lack of consistent review stan-
dards, the BIA clarified that “when the Board engages in a
review of a discretionary determination by an immigration
judge, we rely upon our own independent judgment in decid-
ing the ultimate disposition of the case.” Matter of Burbano,
20 1. & N. Dec. 872, 873 (BIA 1994). The issue presented on
this case does not address the adequacy of the BIA’s standard
of review. Rather, the inquiry focuses on whether, within its
exercise of such “independent judgment,” the BIA considered
new evidence offered on appeal.

On occasion, the BIA itself has accepted new evidence
presented on appeal. See, e.g., Charlesworth, 966 F.2d at
1325 (observing that BIA affirmed 1J decision after consider-
ing a letter that the INS submitted with its appellate brief);
Hazzard, 951 F.2d at 437 (observing that BIA affirmed 1J
decision after considering evidence that the applicant had
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requested be submitted with its appellate brief); Matter of
Godfrey, 13 I. & N. Dec. 790, 791 (BIA 1971) (“[W]e ordi-
narily confine our review to a consideration of the record
alone, although in exceptional cases we do receive and con-
sider additional affidavits or other documents not previously
available.”); Matter of SS Captain Demosthenes, 13 I. & N.
Dec. 345, 346 n.1 (BIA 1969) (accepting evidence submitted
after the 1J decision).

The BIA also, on occasion, remanded the proceeding or
reopened the matter for consideration of new evidence by an
1J. See, e.g., Matter of Li, 21 I. & N. Dec. 13, 18-19 (BIA
1995) (remanding proceedings after evaluating new evidence
that was submitted on appeal. “Ordinarily, we would not con-
sider evidence first offered on appeal. However, in this
instance the issue to which this evidence pertains was under-
standably not focused on below . . . .”); Matter of Pena-Diaz,
20 1. & N. Dec. 841, 845-46 (BIA 1994) (granting motion to
reopen and remanding for consideration of extreme hardship
in light of the equities accrued by respondent during the years
INS “has affirmatively permitted the alien to remain” by fail-
ing to enforce final deportation order); Matter of Flores-
Gonzalez, 11 I. & N. Dec. 485, 488 (BIA 1966) (remanding
for consideration of whether respondent established good
moral character from “the date of the filing of his application
for suspension of deportation up to and including the final
adjudication of the said application”).

Some of the BIA’s remands to IJs were sua sponte; some
were pursuant to motions. As the BIA itself acknowledged,
the regulations did not provide a mechanism for a party to
request a remand. The remands were granted informally “as
a matter of motions practice.” See Matter of Coelho, 20 I. &
N. Dec. 464, 470 (BIA 1992) (“Motions to remand are not
expressly addressed by the Act or the regulations. However,
such motions are commonly addressed to the Board.”).

On other occasions, as in the instant case, the BIA has
refused to admit further evidence relevant to suspension relief
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into the record, stating that it is categorically precluded from
doing so. See, e.g., Matter of S-A-, Int. Dec. #3433 at 2 (BIA
2000) (accepting late brief but not supplemental evidence by
citing to Fedorenko’s proposition that the BIA is an appellate
body); Matter of Fedorenko, 19 I. & N. Dec. 57, 74 (BIA
1984) (rejecting counsel’s request made at the time of oral
argument to submit a letter in the record describing itself as
“an appellate body whose function is to review, and not to
create, a record”).

In short, despite its responsibility to consider current rele-
vant evidence in suspension cases, the BIA decided if and
when it would accept evidence on a haphazard, irregular
basis, without any written regulation or procedure, and with
the rules changing from case to case. To be blunt, counsel for
applicants were the marks in a game of Tegwar.

For many years, the lack of rules and procedures did not
have adverse consequences. The BIA was, for the most part,
current in its work. It heard appeals promptly and dealt with
records that were still warm. However, as delays between the
1J and BIA hearings began to lengthen, the problem became
more acute. In Chookhae, there had been a gap of five years
between the 1J and BIA decisions, which we deemed too
lengthy for the BIA to rest on the record that existed at the 1J
hearing. 756 F.2d at 1352. By the time of our decision in
Chookhae, such delay was not atypical. Last year, the
Attorney General gave a press conference at which he
called the BIA’s delays “shocking” and *“unacceptable,”
noting that the BIA has “a massive backlog of more
than 56,000 pending cases” of which over 10,000 “are
over three years old” and “[e]ven worse, there are some
... that are more than seven years old.” Attorney General
John Ashcroft, Speech Announcing Administrative Change
to Board of Immigration Appeals (Feb. 6, 2002)
(transcript available at http://www.usdoj.gov/ag/speeches/
2002/020602transcriptadministrativechangetobia.htm) (here-
inafter “Attorney General Speech”); see also Board of Immi-
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gration Appeals: Procedural Reforms To Improve Case
Management, 67 Fed. Reg. 7309, 7310 (Feb. 19, 2002) (here-
inafter “Procedural Reforms”) (“Numerous cases have lan-
guished before the Board for more than two years, some for
more than five years . .. .”). In the instant matter, the 1J issued
a decision in March 1992, and the BIA did not rule on the
appeal until June 2000, just over eight years later.

Over a period of eight years, much can change in an immi-
grant family’s life, particularly in the factors relevant to a
determination of extreme hardship, such as health, employ-
ment, and community ties. There may also have been changes
in the facts relevant to the determination of good moral
character—positive and negative. However, during the rele-
vant period, the BIA had no formal procedure for the govern-
ment or an applicant to tender new relevant evidence while an
appeal was pending.

Although the BIA failed to establish any mechanism for the
applicant and the government to tender post-hearing relevant
evidence, it did have one procedure at the time for the consid-
eration of new evidence: a post-BIA decision on a motion to
reopen. During the period relevant to this case, there were two
operative regulations, 8 C.F.R. 88 3.2 and 3.8 (1992). Section
3.2 granted the BIA the power “on its own motion [to] reopen
or reconsider any case in which it has rendered a decision”
but limited such authority by providing that no motion “shall
be granted” unless the alien establishes particular evidentiary
and procedural conditions. Section 3.8 enumerated the filing
procedures and other administrative matters relating to
motions to reopen or reconsider.

Motions under 8§ 3.2 to reopen a BIA decision were subject
to highly restrictive rules. First, the applicant was required to
have established prima facie eligibility for suspension of
deportation before a motion to reopen would be granted. INS
v. Wang, 450 U.S. 139, 141 (1980); In re Gutierrez-Lopez, 21
I. & N. Dec. 479, 482 (BIA 1996). In other words, a motion
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to reopen could not be used to tender evidence to establish
prima facie eligibility.

Second, § 3.2 provided for reopening a case in which the
BIA *“ha[d] rendered a decision.” A motion to reopen is
proper after a decision has been made, not before. By its own
terms, the regulation failed to provide a procedure for an alien
to supplement the administrative record before the BIA ren-
dered its final decision, even though facts might have existed
at the time of decision that were legally sufficient to establish
the alien’s eligibility for relief.

Third, neither § 3.2 nor § 3.8 provided for a procedure by
which a party or the government could petition for remand.
As particularly relevant to the instant case, the regulations
failed to contemplate any circumstances in which a party who
had prevailed before the 1J could seek a motion granting fur-
ther consideration of its case.

Fourth, at the relevant time, regulations governing relief
granted through a motion to reopen had become exceptionally
restrictive. For relief to be granted, a motion had to be filed
within a limited time period, and only one motion could be
filed throughout the duration of the case regardless of what
the circumstances demanded.

Finally, as a general matter, the BIA disfavored motions for
reopening of immigration proceedings. The BIA considered a
motion to reopen post-hearing not a matter of right, but rather,
an “extraordinary remedy” that is used “sparingly” and
“reserved for truly exceptional situations.” See, e.g., In re
G-D-, 22 1. & N. Dec. 1132 (BIA 1999); Inre J-J-, 21 |. &
N. Dec. 976, 984 (BIA 1997) (reserving motions to reopen for
“exceptional situations”); In re Arie Shaar, 21 I. & N. Dec.
541, 546 (BIA 1996) (finding no “compelling circumstance”
warranting a motion to reopen); Matter of Pena-Diaz, 20 I. &
N. Dec. 841, 844 (BIA 1994) (observing that alien requesting
such action bears a “heavy burden”). Obviously, when long
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delays on appeal had become common, the need to provide
additional character or hardship evidence was routine, rather
than “exceptional.”

These significant restrictions placed on motions to reopen
were well within the authority of the BIA to create. See Wang,
450 U.S. at 142-43. The nature of these restrictions makes it
clear that the motion to reopen was not designed to deal with
petitioners who simply sought to supplement the record with
evidence of facts that had developed during the pendency of
the appeal. The restrictions on a motion to reopen were
intended to establish a high barrier to relief, and, in fact, did
so. However, they were intended to establish a high barrier to
someone other than a petitioner seeking to provide additional
evidence during the pendency of an appeal.

In sum, because of the unique discretionary authority to
grant suspensions of deportation conferred to the BIA by the
Attorney General, the BIA was required to determine statu-
tory eligibility for the exercise of such discretion based on
current evidence. Because of this unique delegation, the
BIA’s process in considering appeals from I1Js necessarily
deviated from the normal contested case administrative proce-
dure. The BIA had, and exercised, the power to re-find facts.
However, the BIA was inconsistent with respect to its treat-
ment of relevant supplemental evidence tendered on appeal.
It did not have formal procedures for consideration of such
evidence. In some cases, it accepted the evidence; in other
cases it remanded for further findings; and in some, like the
present case, it declared itself precluded from entertaining the
evidence. The BIA could, under highly restricted circum-
stances, consider evidence after a motion to reopen was filed
and granted. However, the BIA would not grant a motion to
reopen unless the applicant previously had established a prima
facie case of statutory eligibility for relief.

Since the events in this case occurred, much has changed
in both substantive and procedural immigration law. Congress
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passed the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996 (“IIRIRA”), Pub. L. No. 104-208,
110 Stat. 3009-546 (Sept. 30, 1996). IIRIRA repealed the stat-
utory remedy of suspension of deportation that is at issue in
this case and replaced it with a remedy entitled cancellation
of removal. INA 8§ 240A, 8 U.S.C. §1229b (1996). After
April 1, 1997, any alien placed in removal proceedings faces
generally higher standards to qualify for cancellation of
removal that include a longer physical presence requirement,
a more stringent standard of hardship, and omission of consid-
eration of hardship to the aliens themselves. INA § 240A(b),
8 U.S.C. 8 1229b(b). Section 240A(d) also provides special
rules with respect to the termination and interruption of con-
tinuous physical presence. See IIRIRA § 309(c)(5); see also
Ram v. INS, 243 F.3d 510, 518 (9th Cir. 2001).

In addition, the Attorney General recently completely reor-
ganized the procedures used by the BIA. The Attorney Gen-
eral was concerned with the process at issue in the case under
which the BIA would make factual findings on appeal. In that
regard, he observed:

It’s a well-settled principle of our judicial system
that courts of appeals do not lightly reopen the fac-
tual findings-factual findings of trial courts below
.. .. Consequently, appellate courts normally disrupt
the factual findings of trial courts only when the
findings rise to the level of being clearly erroneous.
However, the Board of Immigration Appeals rou-
tinely ignores this fundamental principle of appellate
review. In effect, the board gives immigrants two
bites at the apple, two opportunities to present their
facts.

Attorney General Speech (emphasis added).

Because of this concern, and the Attorney General’s recog-
nition of the enormous delay by the BIA in processing immi-
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gration appeals, the Attorney General promulgated new
regulations effective September 25, 2002, which are designed
to streamline administrative appellate review, including a pro