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13582 Rivera v. NIBCO, Inc.
ORDER

Judges Reinhardt, Siler and Hawkins voted to deny the
petition for rehearing. Judges Reinhardt and Hawkins voted to
deny the petition for rehearing en banc and Judge Siler so rec-
ommended.

The full court was advised of the petition for rehearing en
banc. A judge requested a vote on whether to rehear the mat-
ter en banc. The matter failed to receive a majority of the
votes of the nonrecused active judges in favor of en banc
reconsideration. Fep. R. App. P. 35.

The petitions for rehearing and rehearing en banc are
denied.

BEA, Circuit Judge, with whom Circuit Judges KOZINSKI,
KLEINFELD and GOULD join, dissenting from the denial of
rehearing en banc:

The panel’s decision allows a plaintiff who claims that
racially discriminatory firing caused backpay and frontpay
lost wages, to refuse to answer deposition questions touching
on her place of birth and immigration status.

Thus, the panel’s decision impedes the ascertainment of the
truth in advance of trial, thereby profoundly subverting the
purposes of liberal Discovery in civil cases. The decision also
frustrates the purposes of national Immigration policy: to limit
employment benefits to American citizens and foreign per-
sons authorized to work in this country.

It may be tempting to increase the settlement value or the
award of a minority worker’s racial discrimination lawsuit by
allowing her to include claimed lost wages and bar question-
ing of her immigration status. After all, the employer hired
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her and benefitted from her labor. While she was working, the
employer did not dig too deep into whether her papers were
in order. Now that she asserts her civil rights against the
employer’s claimed discriminatory firing, the employer gets
righteous, and for all the wrong reasons.

If estoppel by the employer’s acts could bar enforcement of
our country’s Immigration laws, the panel’s opinion might not
be so objectionable. Of course, we know such private conduct
cannot frustrate explicitly stated congressional public policy.
See Hoffman Plastics Compounds, Inc. v. NLRB, 535 U.S.
137, 151-52 (2002) (holding that plaintiffs, who were unau-
thorized aliens, were not entitled to backpay as a remedy for
violation of the NLRA because such remedy would “unduly
trench upon” federal immigration policy expressed in the
IRCA).

We risk corrupting an admirable civil rights policy to pre-
vent discrimination when we rely on evasions to enforce it.
Further, such evasions are not necessary to enforce that policy
were the plaintiffs forthrightly to waive only one of their
money claims, the one based on a possibly illegal contract,
while retaining other money, equitable and counsel fees’
claims.

The fact is that if plaintiffs do not have authorized immi-
gration status, they are not entitled to be awarded back wages
or wages they might have earned in the future from a job
which they were incapable of holding, under our Immigration
laws. See Hoffman Plastics, 535 U.S. at 151-52.

To justify evading this obvious fact, the panel generates a
fog of half-convincing procedural distractions, all of which
disappear when examined under the light of principled rea-
soning and authorities.

1. The standard of review dictates the result?

Arguing the district court’s decision affirming the Magis-
trate’s order is “only” a Discovery order, and decides none of
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the merits, the panel seems to be deciding only a preliminary
matter which, if wrong, can later be dealt with by the same
trial court sometime before trial, or in trial.

This is precisely against the view of this court that the
broad right of discovery is “based on the general principle that
litigants have a right to ‘every man’s evidence,” and that wide
access to relevant facts serves the integrity and fairness of the
judicial process by promoting the search for the truth.”
Schoen v. Schoen, 5 F.3d 1289, 1292 (9th Cir. 1993) (internal
quotation marks and citations omitted).

Since the adoption of the Federal Rules of Civil Procedure
in 1938, the courts have consistently held that Discovery was
to serve as a device to clarify the basic issues between the par-
ties. See Hickman v. Taylor, 329 U.S. 495, 501 (1947) (“[t]he
various instruments of discovery now serve (1) as a device,
along with the pre-trial hearing under Rule 16, to narrow and
clarify the basic issues between the parties, and (2) as a device
for ascertaining the facts, or information as to the existence or
whereabouts of facts, relative to those issues”).

Further, pre-trial discovery has been recognized as an
essential means for evaluation of damages, so that settlements
can be achieved. See United States v Meyer, 398 F. 2d 66, 71
(9th Cir. 1968) (noting that encouraging settlements is a basic
purpose of pre-trial discovery).

Absent bifurcation or phasing of issues by case manage-
ment procedures,* there simply is no principled reason for
delaying frank investigation of the nature and extent of dam-
ages, unless it is a desire to advantage the plaintiffs, at least
temporarily, and for the purposes of driving a higher settle-
ment. Tellingly, the district court did not indicate that it was
premature to consider discovery into wage loss claims.

The district court failed to act on suggestions of bifurcation. See Rivera
v. NIBCO, Inc., 364 F.3d 1057, 1068 (9th Cir. 2004)
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The panel’s decision could be read merely as an affirmance
of the trial court’s exercise of discretion in case management
“[a]t this early stage in the litigation.” Rivera, 364 F.3d at
1064. If that is what the panel meant, it was wrong. The use
of “early stage” is merely a characterization of an abstraction
to avoid the facts of this case. What is likely, or even possible,
to change as to the wage loss claim in the course of the litiga-
tion? Plaintiffs either did or did not suffer wage loss, depend-
ing on whether they had a legal right to hold their jobs. When
is it “too soon” to ask a plaintiff claiming damages questions
of fact as to whether she was and is legally entitled to those
damages?”

Another abstraction presented, but unexamined, by the
panel is the concept the district court engaged in: a “balancing
of hardships,” a basis of decision to which much discretion is
given. See Rivera, 204 F.R.D. 647, 649 (E.D. Cal. 2001). Let
us then examine the hardships:

a. Plaintiffs’ hardships.

If forced to answer birthplace and immigration status ques-
tions, plaintiffs will suffer the hardships of (a) possibly admit-

2By granting the protective order, the district court improperly thwarted
a core purpose of discovery: facilitation of settlement. Discovery that a
plaintiff is not entitled to back wages because of her unauthorized alien
immigration status would drive down the monetary value of the claim, and
let both sides more realistically assess whether litigation for the value of
the remaining claim is worthwhile. Indeed, “[d]iscovery on damages not
only assists the parties in preparing for trial, it also educates each party on
the other’s view of the damages, which, in turn, assists each party in eval-
uating essential elements of the matters in issue and in assessing the risks
associated with an adverse decision in the action.” Johns Hopkins Univ.
v. Cellpro, 160 F.R.D. 30, 35 (D. Del. 1995). What is more, it will allow
the defendant to make an offer of settlement by way of permission to take
judgment in an amount, cutting off the plaintiffs’ right to recover costs and
attorneys’ fees if the eventual award does not exceed the offer of judg-
ment. See Fep. R. Civ. P. 68; Mallory v. Eyrich, 922 F.2d 1273, 1278 (6th
Cir. 1991).
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ting lack of American citizenship or visa status permitting
work and thereby lose the right to recover wage losses, past
and future, and (b) risk providing evidence of lack of autho-
rized alien status to the authorities, leading to possible
removal from the United States.

Both of these “hardships” are merely threats to end plain-
tiffs’ enjoying benefits to which they are not entitled under
the law.

b. Defendant’s hardships.

Defendant will have to prepare for trial or enter into settle-
ment negotiations without essential proof to defend against
the claims for wage loss, past and future, as well as founda-
tional evidence (place of birth) for actuarial projections for
the possible extent of non-economic damages (duration of
emotional distress).

Both of these hardships are deprivations of rights hereto-
fore guaranteed to the defendant by the Federal Rules of Civil
Procedure (Rule 26 et seq.) for preparation of its defense at
trial.

Hence, the “balancing of the hardships” involves the pres-
ervation of illegal benefits (to plaintiffs) versus the vindica-
tion of trial preparation rights granted to all litigants
(defendant).

I respectfully submit that when viewed in the facts of this
case, rather than as an airy abstraction, the “balance of hard-
ships” makes the district court ruling for the plaintiff “clearly
erroneous or contrary to law.” Where, as here, a district
court’s discovery order is “clearly erroneous or contrary to
law,” the function of this court is not to ignore it, but to cor-
rect it. See Fep. R. Civ. P. 72(a); see also Osband v. Wood-
ford, 290 F.3d 1036, 1041 (9th Cir. 2002).
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2. Plaintiffs’ place of birth is irrelevant to the issues?

The basis of the panel’s decision was solely that discovery
as to the plaintiffs’ place of birth is irrelevant; and that dis-
covery as to their immigration status would have a “chilling
effect” on the plaintiffs’ exercise of their civil rights. See
Rivera, 364 F.3d at 1062, 1064. Let us first examine the “ir-
relevancy” of plaintiffs’ place of birth.

This determination is so clearly wrong, the panel’s decision
shies from touching it. First, the protective order prohibits
questioning into plaintiffs’ place of birth on the grounds that
place of birth was “not relevant” to plaintiffs’ claims. Rivera
v. NIBCO, Inc., 204 F.R.D. 647, 649 (E.D. Cal. 2001)
(“[t]here appears to be no dispute that each plaintiff is a mem-
ber of a protected class, and further questions regarding where
each plaintiff was born has no relevance to this action”). That
ruling is clearly incorrect and demonstrates ignorance of
issues of damages common to trials. Plaintiffs’ place of birth
is relevant insofar as longevity is the multiplicand in the com-
putation of frontpay damages; it is also relevant to the calcula-
tion of the duration of emotional distress damages. For
example, a woman born in the U.S. has a life expectancy of
80.05 years; while a woman born in Mexico has a life expec-
tancy of 75.49 years. See CIA World Factbook, 2004. As any
trial lawyer knows, the longer the life expectancy, the higher
the economic and non-economic damages claims which can
be presented to the jury on the “blackboard” in final argu-
ment.

It will not do to say the relevance of this issue is only mar-
ginal and that the trial court was in the best position to judge
its relevancy against the harm it might produce and that we
should accord discretion to its relevancy ruling. The record
plainly shows the trial court — and indeed this panel — never
considered nor weighed the significance of this life expec-
tancy evidence as a factor in computation of damages.
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3. Plaintiffs’ immigration status need not be revealed?

Plaintiffs’ immigration status is relevant in two respects:
(1) under the Supreme Court’s decision in Hoffman, unautho-
rized aliens are not entitled to backpay and frontpay damages
under Title VII® and (2) under the after-acquired evidence
doctrine, plaintiffs are precluded from recovering backpay
and frontpay damages for discrimination under Title VII, once
an employer discovers that plaintiffs are unauthorized aliens,
if the employer proves that upon discovery of the unautho-
rized alien status, the employer would have complied with the

The panel concludes that even if Hoffman precludes an award of back-
pay under Title VII, defendants are nevertheless still not entitled to a pro-
tective order because “Hoffman does not make immigration status relevant
to the determination whether a defendant has committed national origin
discrimination under Title VII.” Rivera, 364 F.3d at 1074-1075. That is,
the panel concludes that even if immigration status is relevant to a deter-
mination of damages, it is not relevant to a determination of liability. See
Rivera, 364 F.3d at 1069-70 (that the plaintiff is not eligible for certain
remedies “merely goes to the issue of damages, not liability™). The panel’s
opinion signals a notion that a finding of liability alone can be a sufficient
and satisfactory object of the action. In so doing, the panel overlooks basic
tort law: a claim for relief requires not only a breach of duty, but also that
the breach of duty caused damages. A breach of duty, without damages,
is not actionable. However, discovery is generally not limited to relevant
evidence of liability, but includes damages as well. See, e.g., Dogan
Enterp., Inc. v. Hubsher, 1987 WL 20312, *6 (E.D.N.Y. 1987) (“pretrial
discovery as to damages is generally available since issues of liability and
damages normally go to the jury at the same time”); Technograph, Inc. v.
Texas Instruments, Inc., 43 F.R.D. 416, 419 (S.D.N.Y. 1967) (“In general,
discovery before trial as to damages is proper”). It makes no sense to
bifurcate the proceedings for discovery purposes unless the court is going
to “stage” proceedings to avoid needless discovery costs. In the final anal-
ysis, the panel correctly declines to bifurcate the proceeding. That decision
is, in the first instance, a prerogative of the district court; the district court
has not adopted bifurcation. But if no bifurcation occurs, defendants will
not get another opportunity to take discovery with respect to damages. Id.
at 1075. It also bears repeating the district court has not bifurcated the trial
into liability and damages phases, so that a special verdict on liability
above will not be rendered.
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law and terminated the employee’s employment. Indeed, the
magistrate judge acknowledged that plaintiffs’ immigration
status was relevant to the litigation, but nonetheless issued a
protective order prohibiting questioning into plaintiffs’ immi-
gration status on the ground that allowing defendant to so
inquire would “unnecessarily chill legitimate claims of
undocumented workers under Title VII.” Rivera, 364 F.3d at
1062; see also Rivera, 204 F.R.D. at 649. Accordingly, the
magistrate judge “barred all discovery” into plaintiffs’ immi-
gration status, but inexplicably “did not preclude NIBCO
from conducting its own investigation.” Rivera, 364 F.3d at
1062. It is contradictory to say that NIBCO can continue to
investigate plaintiffs’ immigrant status — which it could use
to “rat out” the plaintiffs to the immigration authorities — but
cannot ask plaintiffs that question on deposition. The magis-
trate judge’s order is an incomplete remedy inasmuch as it is
not accompanied by an in limine order precluding defendant
from introducing such evidence at trial.> By granting the pro-
tective order, the district court improperly denied defendant

4See, e.g., McKennon v. Nashville Banner Publishing Co., 513 U.S. 352,
360-363 (1995) (noting that under the after-acquired evidence doctrine, an
employee is precluded from receiving damages for wrongful discharge
where the employer discovers evidence of wrongdoing that would have
led to the employee’s termination if the employer had known of the
wrongdoing).

*One must object to the mischief created — however unwittingly — by
the magistrate judge’s order. The district court’s order would allow the
defendant to conduct an independent investigation as to plaintiffs’ immi-
gration status, but not to ask about it during deposition. Surely plaintiffs
would use the discovery process as a sword and ask defendant whether it
had discovered plaintiffs’ immigration status. Defendant’s answer would
allow plaintiffs to tailor their testimony. But before trial, and before plain-
tiffs’ choice as to what position to take were made, a risk of litigation
would continue to add to the plaintiffs’ leverage in settlement because the
most unassailable method of proving the truth would continue to be for-
bidden. See Fletcher v. Union Pacific R.R. Co., 194 F.R.D. 666, 670 (S.D.
Cal. 2000) (Plaintiff is entitled to obtain pre-trial discovery of video sur-
veillance tapes where plaintiff demonstrates substantial need for them and
demonstrates that he cannot obtain without undue hardship).
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access to relevant information and thwarted the settlement
purpose of discovery.

4. Plaintiff’s exercise of her civil rights will be affected by
the *“chilling effect” of pre-trial discovery of her
immigration status?

The federal rules provide for limitations on discovery in
order to protect a person or party from “annoyance, embar-
rassment, oppression, or undue burden or expense.” Fep. R.
Civ. P. 26(c)). “If a court finds particularized harm will result
from disclosure of information to the public, then it balances
the public and private interests to decide whether a protective
order is necessary.” Rivera, 364 F.3d at 1063-64 (quoting
Phillips ex rel. Estates of Byrd v. General Motors Corp., 307
F.3d 1206, 1210-11 (9th Cir. 2002)).

In general, the party seeking a protective order for discov-
ery materials must demonstrate that “good cause” exists for
the protection of that evidence. “Good cause” is established
where it is specifically demonstrated that disclosure will cause
a “specific prejudice or harm.” Phillips, 307 F.3d at 1211-12.
Courts have held that the showing of “good cause” under Rule
26 is a heavy burden. See Blankenship v. Hearst Corp., 519
F.3d 418 (9th Cir. 1975). “Broad allegations of harm, unsub-
stantiated by specific examples or articulated reasoning, do
not satisfy the Rule 26(c)) test.” Phillips, 307 F.3d at 1211-12
(citing Beckman Indus., Inc. v. Int’l Ins. Co., 966 F.2d 470,
476 (9th Cir. 1992)).°

®In balancing private and public interests, courts have looked to the fol-
lowing factors:

(1) whether disclosure will violate any privacy interests;

(2) whether the information being sought is for a legitimate
purpose or for an improper purpose;

(3) whether disclosure of the information will cause a party
embarrassment;
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In the instant case, in upholding the validity of the protec-
tive order, the panel concludes — in little more than an ipse
dixit — that disclosure of plaintiffs’ immigration status would
have a “chilling effect” on plaintiffs’ willingness to assert
their statutory rights and that this “chilling effect” outweighs
defendant’s interest in obtaining such evidence. Indeed, the
panel notes repeatedly that allowing employers to inquire into
plaintiffs’ immigration status would have a “chilling effect”
on plaintiffs’ willingness to seek redress for violations of their
workplace rights. See Rivera, 364 F.3d at 1061, 1062, 1064-
65, 1065 n.5, 1072 (nine references to “chill” or “chilling
effect”).” This argument is a shibboleth. While it may be a

(4) whether confidentiality is being sought over information
important to public health and safety;

(5) whether the sharing of information among litigants will pro-
mote fairness and efficiency;

(6) whether a party benefitting from the order of confidentiality
is a public entity or official; and

(7) whether the case involves issues important to the public.

See generally Phillips ex rel. Estates of Byrd v. General Motors Corp.,
307 F.3d 1206, 1211-12 (9th Cir. 2002) (citing Glenmede Trust Co. v.
Thompson, 56 F.3d 476, 483 (3d Cir. 1995)).

"The term “chilling effect” was first introduced into the legal lexicon by
Justice Frankfurter in his concurring opinion in Weiman v. Updergraff,
344 U.S. 183, 195 (1952) (requirement that teachers take anti-Communist
oath “has an unmistakable tendency to chill that free play of the spirit
which all teachers ought especially to cultivate and practice™). See Dono-
hoe v. Duling, 465 F.2d 196, 199 n. 6 (4th Cir. 1972) (discussing history
of the term). The term is usually used in connection with analyzing restric-
tions of free speech under the First Amendment. In such cases, a party is
deprived of the ability to engage in certain forms of speech, guaranteed
under the First Amendment, for fear of being prosecuted. Such cases are
far different from the instant case, in which the plaintiffs allege that the
so-called “chilling effect” dissuades them from maintaining a civil action
seeking certain economic damages (i.e., backpay, frontpay and/or rein-
statement), which are not only not guaranteed them, but are prohibited
them, if they have no legal right to hold the job. It may be wrong to chill
a teacher’s “spirit” to range freely over unchartered grounds in a search
for knowledge, but what is wrong with “chilling” the bringing of an ulti-
mately unmeritorious claim for economic damages?



13592 Rivera v. NIBCO, Inc.

polemical argument appealing to some, the panel points to no
evidence to substantiate its conclusion that anyone in this law-
suit would be so “chilled.” Under the law, evidence, not spec-
ulation, is required. See King v. Conde, 121 F.R.D. 180, 193
(E.D.N.Y. 1988) (balancing interests and denying police offi-
cers a protective order where officers failed to produce evi-
dence of “chilling effect” on officer’s candor in civil rights
cases; court concluded “there is no empirical evidence of
which this court is aware supporting the “chilling’ conten-
tion”).

Perhaps the lack of evidence here should not be surprising,
given that the panel’s ipse dixit hunch is wrong. “Unchilled”
but unauthorized aliens are not only entitled to, but have
sought emotional distress damages, punitive damages, and
attorneys’ fees under Title VII and the California Fair
Employment Housing Act and have, in fact, sought to vindi-
cate their workplace rights. | point to 17 “unchilled” plain-
tiffs, represented by San Francisco’s La Raza Centro Legal
and pro bono attorneys who brought suit in Aguilar v. Avis
Rent-A-Car System, Inc., 45 Cal. App. 4th 933, 973 (1996),
aff’'d, 21 Cal. 4th 121 (1999), cert. denied, 529 U.S. 1138
(May 22, 2000) (Thomas, J., dissenting).® Hispanic plaintiffs,
without proof of immigration status, recovered emotional dis-
tress damages and attorneys’ fees. See Aguilar (awarding
emotional distress damages and attorneys’ fees to Hispanic
employees who brought suit for employment discrimination
under FEHA, the California analogue to Title VII).

The panel instead asserts that “the caselaw substantiates”
the panel’s fear that plaintiffs will be “chilled.” In support of
its assertion, the panel cites cases in which employees claimed
to have been retaliated against when they sued their employer

8At plaintiffs’ request, the trial court granted an in limine order banning
questioning of plaintiffs’ immigration status, but only after plaintiffs had
waived claims for backpay and frontpay (loss of wages) caused by the
claimed discrimination. | was the trial judge.
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for violations of civil rights and labor laws. See Rivera, 364
F.3d at 1064. First, plaintiffs clearly did bring claims in those
cases, regardless of the asserted “chilling effect.” Second, that
unauthorized aliens fear the legal consequences of breaking
the law ought not prevent defendants from proving that plain-
tiffs are not entitled to certain forms of relief.’

Moreover, the panel notes that the Ninth Circuit had
awarded backpay and frontpay to unauthorized aliens before
Hoffman. See Rivera, 364 F.3d at 1064 & n. 4. Rather than
any evidence that unauthorized workers were “chilled” in the
exercise of their civil rights, we have evidence they were not
“chilled” from vindicating their rights under Title VII. See
EEOC v. Hacienda Hotel, 881 F.2d 1504 (9th Cir. 1989)
(awarding backpay to five unauthorized aliens in a Title VII
action) and Rios v. Enterprise Ass’n Steamfitters Local Union
638, 860 F.2d 1168 (2d Cir. 1988) (six unauthorized aliens
sought backpay under Title VII). See also Patel v. Quality Inn
South, 846 F.2d 700, 705 (11th Cir. 1988) (unauthorized alien
sought backpay under Fair Labor Standards Act); Local 512,
Warehouse and Office Workers” Union v. NLRB, 795 F.2d
705, 718 (9th Cir. 1986) (unauthorized aliens entitled to back-
pay for employers’ violations of the FLSA), overruled by
Hoffman Plastics; Alvarez v. Sanchez, 482 N.Y.S.2d 184 (4th
Dep’t 1984) (unauthorized alien sued for backpay for employ-
er’s violation of the FLSA); Lopez v. Superflex, Ltd., 2002

®Moreover, the panel cites a law review article by Michael J. Wishnie,
Immigrants and the Right to Petition, 78 N.Y.U. L. Rev. 667, 676-79
(2003) for the proposition that unauthorized aliens are “reluctant to report
a variety of labor and employment law violation.” Rivera, 364 F.3d at
1065. Tellingly, however, that same law review article concedes that
“though common sense suggests that undocumented workers are reluctant
to report labor and employment violations to law enforcement agencies for
fear they will expose themselves to deportation — and that this reluctance
fosters further exploitation — there has been little empirical research on
the extent and causes of immigrant underreporting.” 1d. at 677 (emphasis
added). “Common sense,” particularly that of special pleaders, should not
be accepted as a substitute for evidence.
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WL 1941484, *2 (S.D.N.Y. Aug. 21, 2002) (unauthorized
alien sued for backpay for employer’s violation of the ADA
and New York State Human Rights Law).

Against this phalanx of unauthorized alien plaintiffs and
Governmental institutions (EEOC, California Department of
Fair Employment and Housing, etc.), which have acted to vin-
dicate anti-discrimination-in-employment rights, where in the
panel opinion is the citation of any evidence of the claimed
“chilling effect”? Where is the affidavit of a frustrated “Doe”
claimant who claims he was “chilled” into lamb-like accep-
tance of civil rights violations? Where is the affidavit of the
sociological expert witness, a fixture of civil rights litigation
for 50 years, attesting to the psychological fear which pre-
vents litigation? Where is the affidavit of a field investigator
to show that dozens of wronged plaintiffs are cowering in fear
of detection should they approach the courthouse?

Dare it be mentioned? Where is the affidavit of an attorney
for an activist organization who, whilst keeping the names of
the “chilled” confidential, tells us of the cases he has not been
able to bring because of the “chilling effect” that such poten-
tial clients would be informed upon by vengeful employer
defendants?

Moreover, the panel argues that employers will use plain-
tiffs” immigration status to “rat out” the plaintiff to the U.S.
Immigration and Customs Enforcement Bureau.’® But isn’t
this exactly what a good citizen should do: denounce a crime
which has been committed? Apparently, what the panel wants
the employer to do is to keep it quiet if it learns of the felony.**

°0On March 1, 2003, the INS ceased to exist and its functions were
transferred to the Department of Homeland Security. The U.S. Immigra-
tion and Customs Enforcement has assumed many of the INS’s enforce-
ment functions. Hernandez v. Ashcroft, 345 F.3d 824, 828 & n.2 (9th Cir.
2003).

As NIBCO is all too likely to learn through its own investigation,
allowed by the magistrate judge’s order.
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As a general rule, a citizen has no duty to denounce a crime
he has seen committed, but if he knows that a crime has been
committed (i.e., an unauthorized alien has been employed)
and keeps quiet about it, he may also be committing one or
more felonies. See 18 U.S.C. § 4 (prohibiting “misprision of
a felony”); see also 8 U.S.C. § 1324(a)(1)(A)(iii) (making it
a crime to shield unauthorized aliens from detection); United
States v. Cantu, 557 F.2d 1173, 1180 (5th Cir. 1977) (affirm-
ing prosecution of employer under 8 U.S.C. §1324(a)(1)

(A)(iii)).

4. Hoffman Plastics Compound, Inc. v. NLRB does not
stand for the proposition that unauthorized aliens are
not entitled to Backpay, Reinstatement or Frontpay
under Title VII?

In Hoffman Plastics, the U.S. Supreme Court held that
unauthorized aliens who sued their employer for engaging in
unfair labor practices in violation of the National Labor Rela-
tions Act, 49 Stat. 449, as amended, 29 U.S.C. 88 151 et seq.
(“NLRA” or the “Wagner Act” of 1935) were not entitled to
an award of backpay because of their immigration status as
unauthorized aliens.

In so holding, the court reasoned that federal immigration
policy, as codified by the Immigration Reform and Control
Act of 1986 (“IRCA”), foreclosed such an award. In particu-
lar, under IRCA, it is a crime for an unauthorized alien to ten-
der fraudulent documents in order to procure work. 8 U.S.C.
8 1324c(a). Moreover, if an employer unknowingly hires an
unauthorized alien, the employer must discharge the worker
upon discovery of the worker’s unauthorized status. 8 U.S.C.
8 1324a(a)(2). Employers who know of the worker’s unautho-
rized status and fail to discharge such worker are subject to
civil fines and may be subject to criminal prosecution. 8
U.S.C. 8 1324a(e)(4)(A). It is no defense to IRCA that at the
original hiring, the employee presented an apparently valid
Social Security card, if the employer now knows he is an
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unauthorized alien. The court in Hoffman reasoned that it
could not award backpay to unauthorized aliens without con-
travening IRCA. The court concluded that:

[a]llowing the Board to award backpay to illegal
aliens would unduly trench upon explicit statutory
prohibitions critical to federal immigration policy, as
expressed in IRCA. It would encourage the success-
ful evasion of apprehension by immigration authori-
ties, condone prior violations of the immigration
laws, and encourage future violations.

Hoffman, 535 U.S. at 151-52.

In the instant case, in concluding that the court can grant to
unauthorized aliens suing under Title VII the remedies of
backpay, frontpay and reinstatement, the panel argues that
Hoffman does not preclude such an award. In so holding, the
panel would limit the Hoffman decision to preclude an award
of backpay to unauthorized aliens suing under the NLRA and
not under Title VII. See Rivera, 364 F.3d at 1064-66. The
panel wrote:

[t]he precise question before the Court [in Hoffman]
was whether the NLRB had the authority under the
NLRA to award backpay to undocumented workers
notwithstanding the prohibition on hiring such work-
ers in the Immigration Reform and Control Act of
1986 (“IRCA”). Answering that question in the neg-
ative, the majority also strongly suggested that the
policy goals of IRCA outweigh those of the NLRA,
and therefore that IRCA would preclude any back-
pay award to illegal immigrants under the NLRA.

* k% *

We seriously doubt that Hoffman is as broadly appli-
cable as NIBCO contends, and specifically believe it
unlikely that it applies in Title VII cases.
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Rivera, 364 F.3d at 1066-67.

The panel reaches this conclusion by arguing that the sig-
nificant differences between Title VII and the NLRA compel
a conclusion that “Hoffman does not resolve the question
whether federal courts may award backpay to undocumented
workers who have been discharged in violation of Title VII.”*
Rivera, 364 F.3d at 1058. The panel argues that the NLRA
has a narrower purpose than Title VII. In support of this con-
tention, the panel first argues that the NLRA’s purpose is to
grant remedies for unfair labor practices by administrative
means, not court action.

By contrast, Title VII actions are enforced primarily by
means of private actions.** Second, the panel argues that Title
VI provides for broader remedies than does the NLRA. Spe-
cifically, the NLRA provides for backpay, frontpay and rein-
statement, while Title VII allows for compensatory and
punitive damages as well as backpay, frontpay and reinstate-
ment. Third, the NLRB is only empowered to award backpay
when it has found that an employer has engaged in an unfair
labor practice. Under Title VII, a federal court determines

Indeed, the administrative agency charged with enforcing Title VII
rescinded its 1999 enforcement guidance entitled “Remedies Available to
Undocumented Workers Under Federal Employment Discrimination
Laws” after the Hoffman decision was decided. See <http://
www.eeoc.gov/policy/docs/undoc-res cind.html> visited June 15, 2004.
Moreover, the EEOC has cited Hoffman for the proposition that “relief
may be limited if an individual subjected to discrimination does not have
appropriate work authorization.” See <http://www.eeoc.gov/policy/docs/
national-origin.html> visited June 15, 2004. The EEOC’s determination is
entitled to deference under Chevron USA Inc. v. Natural Resources
Defense Council, 467 U.S. 837 (1984). See EEOC v. Dinuba Medical
Clinic, 222 F.3d 580, 589 (9th Cir. 2000) (according deference to the
EEOC’s Enforcement Guidance discussing the compensatory and punitive
damages available under Title VII).

3But not always. Administrative remedies exist and are used both under

Title VII (see 42 U.S.C. §2000e-5) and California’s FEHA (see CaL.
Gov’t CopE §§ 12963).



13598 Rivera v. NIBCO, Inc.

whether a civil right violation merits an award of backpay. In
the panel’s view, “this difference is significant” in light of the
reasoning in Hoffman that “given the strong policies underly-
ing IRCA and the Board’s limited power to construe statutes
outside of its authority, the NLRB’s construction of the
NLRA was impermissible.” Rivera, 364 F.3d at 1068. That is,
the Hoffman decision was predicated upon the fact that the
NLRB had limited authority and therefore could not weigh
competing federal interests, whereas the federal courts do in
fact have such authority when construing Title VII. Accord-
ingly, the panel proceeds to weigh the “competing federal
interests” at issue here and concludes that “the overriding
national policy against discrimination would seem likely to
outweigh any bar against the payment of back wages to
unlawful immigrants in Title VII cases.” Rivera, 364 F.3d at
1069.

This is not logical. First, the district court in Rivera was not
called upon to weigh the “policy considerations” of Title VII
versus the “policy considerations” of the IRCA, something
which the panel opinion determines the NLRB was not “ex-
pert” enough to do. The only issue for the district court in
Rivera was to determine what damage remedies Title VI pro-
vides." Under Title VII, a prevailing party may obtain back-
pay, reinstatement (or frontpay for those electing not to be
reinstated), as well as compensatory and punitive damages.
See Pollard v. E.I. du Pont de Nemours & Co., 532 U.S. 843,
851-52 (2001) (noting that remedies available under Title VII
are backpay, frontpay, reinstatement, compensatory and puni-

“The panel is correct that the Ninth Circuit has recognized that unau-
thorized aliens are entitled to the protections of Title VII. See EEOC v.
Hacienda Hotel, 881 F.2d 1504 (9th Cir. 1989). However, the question at
issue is not whether Title VII applies to unauthorized aliens (it does), but
which damage remedies are available — and which are not available —
to unauthorized aliens under the statute.
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tive damages); Faragher v. City of Boca Raton, 524 U.S. 775,
804 (1998) (same).*

Under Title VII, backpay and frontpay or reinstatement are
provided as remedies if and only if the alleged discrimination
caused the plaintiff damage. Congress has already determined
that vindication of the employee’s civil rights require backpay
and frontpay or reinstatement. See 42 U.S.C. 8§ 2000e-5(g);
Albemarle Paper Co. v. Moody, 422 U.S. 405, 450 (1975)
(noting that Congress gave courts ability to award backpay in
title VI cases to “eliminate, as far as possible, the last ves-
tiges” of discrimination).

However, courts will award a damage remedy under Title
VIl only where the plaintiff has proven he actually suffered
the claimed loss. Indeed, since there is a statutory duty to mit-
igate damages, courts have held that a precondition for a
claim for backpay and reinstatement or frontpay under Title
VIl is that the plaintiff be in all manner ready, willing and
legally capable of performing alternate work at the com-
mencement and through the backpay period. See Ackerman v.
Board of Educ., 387 F. Supp. 76, 81 (S.D.N.Y. 1974) (“[i]n
order to establish eligibility for an award of backpay under
equal opportunities law, a claimant must prove as a first step
. . . that he was ready, willing and able to work™; plaintiff
suing under Title VII not entitled to backpay where he could

*Similarly, a plaintiff suing under California FEHA, CaL. Gov’T Cobe
88 12940 et seq., (as do plaintiffs here, asserting pendant jurisdiction) may
recover backpay, frontpay, reinstatement (see § 12790) in addition to com-
pensatory and punitive damages (see e.g., Martinez v. Kirk Xpedx, 2003
WL 21715875, *1 (N.D. Cal. 2003) (successful plaintiff may recover com-
pensatory and punitive damages under FEHA)). CAL. Gov’t CopE § 12790
provides, in pertinent part, that if the commission finds that defendant has
engaged in an unlawful practice, plaintiff may be entitled to “hiring, rein-
statement, or upgrading [ ], with or without backpay . . . the payment of
actual damages as may be available in civil actions under this part. Actual
damages include, but are not limited to, damages for emotional injuries if
the accusation or amended accusation prays for those damages.”
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not show that he applied for teaching position at a number of
public schools). See also U.S. v. Wood, Wire and Metal Lath-
ers, Int’l. Union Local 46, 328 F. Supp. 429, 443 (S.D.N.Y.
1971) (plaintiffs entitled to backpay where they could prove
that they mitigated damages by working on alternate jobs).
Moreover, physical inability to work bars a backpay claim.
See EEOC v. Indep. Stave, 754 F.Supp. 713, 721 (E.D. Mo.
1991) (holding that plaintiff could not recover backpay where
physical injury prevented her from working at alternate job
for purposes of mitigating damages); Martin v. Dep’t of Air
Force, 184 F.3d 1366, 1367-68 (Fed. Cir. 1999) (plaintiff not
entitled to backpay for period of time he was physically
unable do physical tasks required by his work). Similarly, vol-
untary removal from the labor market removes backpay
claim. See Miller v. Marsh, 766 F.2d 490 (11th Cir. 1985)
(plaintiff who removed herself from labor market by attending
law school not entitled to backpay); Stevens v. Tennessee Val-
ley Authority, 805 F.2d 1036, 1986 WL 18134, *6 (6th Cir.
1986) (plaintiff not entitled to backpay where he was unable
to work due to National Guard duties).

So it is here. An unauthorized alien cannot show that she
is “ready, willing and able” to perform the work, during the
time she was off work, because it would be in violation of the
IRCA — i.e., illegal — for her to do so0.* It is axiomatic that
a contract with an illegal purpose bars enforcement of such
contract; no damages are incurred by its breach. See Witkin,
Summary of Cal. Law (9th ed. 1987) Contracts, 8 441; Adler

®Similarly, the backpay or frontpay or reinstatement remedy is only
available where the damages were caused by the discriminatory conduct.
If the employment is terminated because of a good faith reason, e.g.,
where the plaintiff is incompetent; the plaintiff is disabled and cannot be
made productive by “reasonable accommodations,” the fact that he was
also terminated because of discrimination does not entitle him to backpay
or frontpay or reinstatement. Brady v. Thurston Motor Lines, 753 F.2d
1269, 1278-79 (4th Cir. 1985) (employer was entitled to reduce backpay
for periods when the employees were off work because of separate viola-
tions of work rules which caused termination).
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v. Federal Republic of Nigeria, 219 F.3d 869, 880 (9th Cir.
2000) (contract to launder money fraudulently was illegal and
unenforceable; “[h]ornbook law is that a contract is illegal if
it [] has an illegal purpose”); Hedla v. McCool, 476 F.2d
1223, 1227 (9th Cir. 1973) (contract for Seattle architects to
design a building to be constructed in Alaska not enforceable
where architects were not licensed in Alaska).

Moreover, the panel’s conclusion that Hoffman stands for
the proposition that backpay, frontpay and reinstatement are
not available to plaintiffs suing under the NLRA alone
because the NLRA is narrower than Title VII is incorrect.
First, the panel correctly notes that the NLRA is enforced by
the NLRB, while Title VII is primarily enforced by private
causes of action. However, the question here is not who can
vindicate the rights, but what damages can be recovered. As
to backpay and frontpay, both the NLRA and Title VII pro-
vide them as remedies. The two enactments are not broader
or narrower as to this remedy. They are similar.

Second, the panel argues that Title VII is broader than the
NLRA because compensatory and punitive damages are
recoverable under Title VII but are not under the NLRA. This
argument ignores the explicit congressional policy prohibiting
payment of wage loss damages to anyone who lacks the
immigration status or nationality to have a legal right to earn
the wages claimed to have been lost. The question is not
whether unauthorized aliens are entitled to compensatory and
punitive damages — they are — but what is the scope of the
compensatory damages available under the two statutes.
Courts have recognized that the remedial language of the two
statutes is virtually identical. See, e.g., De La Rosa v. North-
ern Harvest Furniture, 210 F.R.D. 237, 238 (C.D. Ill. 2002)
(“the remedial language of the National Labor Relations Act
is very similar to Title VII’s language”); Local 28 of Sheet
Metal Workers’ Int’l Ass’n v. EEOC, 478 U.S. 421, 447
(1986) (noting that the enforcement provisions of Title VII
were “modeled after [the NLRA]”).
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The NLRA provides for the following remedies:

If upon the preponderance of the testimony taken the
Board shall be of the opinion that any person named
in the complaint has engaged in or is engaging in any
such unfair labor practice, then the Board shall state
its findings of fact and shall issue and cause to be
served on such person an order requiring such person
to cease and desist from such unfair labor practice,
and to take such affirmative action including rein-
statement of employees with or without backpay, as
will effectuate the policies of this subchapter.

29 U.S.C. § 160(c)(emphasis added).
Title VII provides for the following remedies:

If the court finds that the respondent has intention-
ally engaged in or is intentionally engaging in an
unlawful employment practice charged in the com-
plaint, the court may enjoin the respondent from
engaging in such unlawful employment practice, and
order such affirmative action as may be appropriate,
which may include, but is not limited to, reinstate-
ment or hiring of employees, with or without back-
pay (payable by the employer, employment agency,
or labor organization, as the case may be, responsi-
ble for the unlawful employment practice), or any
other equitable relief as the court deems appropri-
ate.

42 U.S.C. § 2000e-5(g)(emphasis added).

Third, the panel notes that the NLRA is enforced by the
NLRB, which is an administrative body of limited authority
and Title VII is enforced by the federal courts. The panel
points to language in Hoffman that the NLRB has the “discre-
tion to select and fashion remedies for violations of the
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NLRA” and that such discretion, “though generally broad, is
not unlimited” and concludes that it was only because of the
NLRB’s limited authority that it could not weigh the federal
policy of abolishing unfair labor practices against U.S. immi-
gration policy. Rivera, 364 F.3d at 1068 (citing Hoffman, 535
U.S. at 142-43). Please note, contrary to what the panel opin-
ion argues, that it is not the NLRB that weighed the NLRA
versus the IRCA and found the latter prohibited wage loss
claims under the former. It was a federal court, just like the
one the panel opinion says should do the weighing of “con-
flicting” policies. In that case, the federal court was the
Supreme Court of the United States.

The panel then concludes that the district court in Rivera
has the authority to make such a determination, opining that
“the overriding national policy against discrimination would
seem likely to outweigh any bar against the payment of back
wages to unlawful immigrants in Title VI cases.” Rivera, 364
F.3d at 1069. This argument is profoundly incorrect. The
Hoffman decision does not rest upon such a slender reed.
Rather, in holding that unauthorized aliens are not entitled to
backpay under the NLRA, the Supreme Court reasoned that
“[a]llowing the Board to award backpay to illegal aliens
would unduly trench upon explicit statutory prohibitions criti-
cal to federal immigration policy, as expressed in IRCA.”
Hoffman, 535 U.S. at 151-52. The same rationale applies
here: allowing federal courts to award backpay to illegal
aliens would also “unduly trench upon” federal immigration
policy as codified in the IRCA. Id.

Finally, the panel cites no authority whatsoever for the
proposition that the national policy against discrimination out-
weighs immigration policy, nor can it. Such an inquiry is
inherently suspect. It is the province of Congress, not the
courts, to weigh one policy against another, while it is “em-
phatically the province and duty of the judicial department to
say what the law is.” Marbury v. Madison, 1 Cranch 137, 177,
2 L.Ed. 60 (1803). It is dubious that Congress intended that
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the societal value of civil rights cases to be so important that
the court should allow unauthorized aliens to violate the
Immigration law. Such a proposition is utterly without ante-
cedent. There is nothing in either the Hoffman opinion or
caselaw to suggest that the policy concerns underlying Title
VII trump the policy considerations of the IRCA. The “policy
considerations” of the NLRA have been national policy since
1935, 30 years longer than those of the 1986 Immigration
Reform and Control Act. On the limited issue of special eco-
nomic damages for claimed lost wages, why can’t that same
1986 Immigration Reform and Control Act trump the 1964
Civil Rights Act the way it did the 1935 Wagner Act?

More fundamentally, why should a district court have any
greater discretion to fashion remedies for civil rights viola-
tions which “trench upon federal statutes and policies” unre-
lated to Title VII (such as prohibitions on unauthorized aliens
working in the U.S.) than does the NLRB? The district court
can still award remedies to vindicate Title VII rights such as
(1) emotional distress damages, (2) punitive damages, and (3)
attorneys’ fees, all without “trenching upon” the IRCA policy
of not allowing unauthorized aliens to work or to recover
wage loss damages for work time loss in jobs to which they
had no legal right.

By allowing the plaintiffs to refuse to answer questions, the
answers to which might reduce their monetary recovery and
make them vulnerable to removal, the panel accepts a gauzy
and warm rationale for an evasion meant to impede the search
for the truth. Such misguided compassion will surely corrupt
the administration of our civil rights statutes, and threaten to
bring them into public disrepute.

For these reasons, | respectfully dissent.
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