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ORDER

The dlip opinion filed December 4, 2001, is hereby
amended as follows:

Page 16395, first paragraph, line 15, delete "The district
court held, however, that the regulations were contrary to
Congresss intent and that these funds from a separate, private
entity should not be considered part of the federal reserve
fund.” and replace it with "The district court held that the Sec-
retary's position, that all funds received by SLFI while acting
as a guaranty agency relating to its operations as a guaranty
agency, regardless of their origin, are federal reserve fund
assets, was inconsistent with Congressional intent and the
underlying purposes of the HEA and that these funds from a
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separate, private entity should not be considered part of the
federal reserve fund.”

The panel has voted to deny the petition for rehearing.

Judge T. G. Nelson has voted to deny the suggestion for
rehearing en banc, and Judge Browning and Judge Wallace so
recommend.

The petition for rehearing and the petition for rehearing en
banc are DENIED.

OPINION
WALLACE, Circuit Judge:

In this appeal, we are asked to interpret a difficult contract
and attempt to devine what the Congress meant in portions of
the Higher Education Act (Act). The importance of the issues
cannot be gainsaid, as they deal with loans to post-secondary
students.

We suppose the complexity of the case is demonstrated by
the fact that both parties apped from the judgment of the dis-
trict court. The Department of Education and Secretary of
Education (together, Secretary) argue that the district court
erred both in holding that the Secretary was in breach of his
obligations to the Student Loan Fund of 1daho, Inc. (SLFI)
and in interpreting the agreements entered between SLFI and
the Secretary to allow the continuation of SLFI's guaranty
operations even after SLFI terminated the agreements and
ceased to guarantee new loans. In the aternative, the Secre-
tary arguesthat even if SLFI had limited contractua authority
to continue its operations, the Secretary has removed this
authority by making a"best interest” determination. Finaly,
the Secretary argues that the district court failed to afford
proper deference to the applicable regulations, promul gated
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pursuant to the Secretary's authority under the Act, in deter-
mining the Secretary'srightsin SLFI's reserve fund assets.

In its cross-appeal, SLFI argues that the district court erred
in requiring SLFI to hold alarge portion of the awarded dam-
ages in a separate account to be used solely for paying its
future obligations on guarantee claims, with any excess to be
returned to the Secretary. In addition, SLFI argues that the
district court abused its discretion in denying SLFI's motion
to amend its complaint to include Bivens claims. The district
court had jurisdiction pursuant to 28 U.S.C. § 1331 and 20
U.S.C. § 1082(8)(2). We have jurisdiction of the timely filed
appeal and cross-appeal pursuant to 28 U.S.C. § 1291. We
reverse and remand.

SLFI isaprivate non-profit corporation that began in the

late 1970s to function as a guaranty agency under the Federa
Family Education Loan Program (Loan Program), formerly
known as the Guaranteed Student Loan Program. Under the
Loan Program, private lenders provide financing to qualifying
students attending post-secondary educationa programs. The
lenders enter into agreements with and pay insurance premi-
ums to a guaranty agency which then guarantees repayment

in case of default on the student loans. The ultimate insurer

of theloansis, however, the federal government. 20 U.S.C.
1082(0). The Act, 20 U.S.C. § § 1070, et seq., and the regula-
tions promulgated thereunder, 34 C.F.R. Part 682, govern the
interaction between the federal government and the guaranty
agencies.

The Act obligates the Secretary to provide reinsurance to
the guaranty agencies during the life of the guaranteed loans.
20 U.S.C. §1078(c)(1)(A). However, in order to become a
guaranty agency within the meaning of the Loan Program and
the Act, a State or private nonprofit organization is first
required to contract with the Secretary. See 20 U.S.C.
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§ 1085(j) (defining "guaranty agency" as'any State or non-
profit private institution or organization with which the Secre-
tary has an agreement under section 1078(b) of thistitle."). At
the time SLFI contracted with the Secretary (then Commis-
sioner), the Secretary employed a series of standard regula-
tory agreements for bringing nonprofit entities into the Loan
Program. See, e.q., Colorado v. Cavazos, 962 F.2d 968, 969
(10th Cir. 1992) (describing the series of contracts); Educ.
Assist. Corp. v. Cavazos, 902 F.2d 617, 619 (8th Cir. 1990)
(same). In large part, the provisions of the agreements either
restate or implement the requirements of the regulations and
the Act. Four of the five agreements entered into between
SLFI and the Secretary provide that SLFI isto comply with
the Act and the regulations promulgated thereunder. All of the
agreements state that they are to be interpreted in the light of
the Act and the regulations. Two of the agreements--the rein-
surance agreement and supplemental reinsurance agreement
--set the rates at which SLFI may obtain reinsurance from the
Secretary. The reinsurance agreement provides that the Secre-
tary will reimburse 80% of the amounts expended by SLFI in
discharging its insurance obligations "with respect to loans
insured by [SLFI] prior to termination of[the] agreement or
prior to the expiration of the [reinsurance] authority in the
Act." The supplemental reinsurance agreement provides that
if the default rate is 5% or less, the Secretary will reimburse
100% of SLFI's expenses. If the default rate is more than 5%
but does not exceed 9%, then the Secretary reimburses 90%
of expenses. These supplemental reinsurance rates apply only
"with respect to loans insured by [SLFI] prior to the expira
tion of the [reinsurance] authority provided in the Act.” These
varying contractua rates of reinsurance track the rates then
authorized by the regulations. See 34 C.F.R.§ 682.404(a)(1)
(1988); 34 C.F.R. § 682.405(a)(1) (1988).

The agreements, as well asthe Act and regulations, require
SLFI to maintain Loan Program fundsin a"reserve fund.”
One of the agreements entered into between SLFI and the
Secretary specifies that SLFI isrequired to deposit into a sep-
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arate fund, called the Guarantee Fund by SLFI, (1) advances
made by the Secretary (2) sums appropriated by the State for
the purposes of the Loan Program, (3) money received as |oan
insurance premiums, (4) amounts "received by[SLFI]

through gift, grant, or by other means from other sources’ for
Loan Program operations, (5) money collected on defaulted
loans, and (6) interest or other earnings derived from the
investment of the previoudy listed sources of money. The
regulations require that funds from these same sources are to
be included in the "reserve fund."” 34 C.F.R. 682.410(a). The
Act provides that the Secretary may require the return of the
entire reserve fund of a guaranty agency only if"the Secretary
[1] determines that such return isin the best interest of the
operation of the program . . . or [2] to ensure [a] the proper
maintenance of such agency's funds or assets or[b] the
orderly termination of the guaranty agency's operations and
the liquidation of its assets." 20 U.S.C. § 1072(g)(1).

The agreements between SLFI and the Secretary also pro-
vided for termination under certain circumstances with results
disputed by the parties. It is now undisputed that SLFI
invoked this termination provision in April of 1994 and termi-
nated its regulatory agreements effective as of July 1, 1994.

In the Secretary's view, upon the termination of the regulatory
agreements SLFI ceased to be a guaranty agency within the
meaning of the Act and, as aresult, was required to yield con-
trol over al of its guaranty functions to the Secretary. Here,
the Secretary attempted to exercise such control by repeatedly
ordering SLFI to end its guaranty operations and to transfer

its entire loan portfolio and all of its reserve funds and assets
(which in the Secretary's view constitute federal property) to
asuccessor guaranty agency, the Northwest Education Loan
Association (NELA).

SLFI refused, however, to comply with the Secretary's
directives, asserting that the only effect on its operations of
the termination of the agreements was that it could not guar-
antee new loans. With the exception of $81,841, SLFI has not
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transferred any reserve fund assets to the Secretary or NELA
since June 30, 1994. The Secretary continued to reimburse
SLFI until October 1994 at which time the Secretary insti-
tuted an offset against SLFI by withholding reimbursement
payments. The Secretary suspended the offset during January
and February of 1995 by making reimbursement paymentsin
those months. However, since that time no other reimburse-
ment payments have been made by the Secretary.

During September 1994, SLF brought this action to chal-
lenge the legality of the Secretary's orders. The Secretary
counterclaimed and, on a motion for summary judgment, ulti-
mately obtained an injunction from the district court requiring
SLFI to turn over all of its reserve fund. In the same order
granting the injunction, the district court granted SLFI's
motion to amend its complaint to include a breach of contract
clam. However, the district court denied SLFI's motion to
include Bivens claims against the Secretary in his officia
capacity and three other Department of Education officials.

SLFI appealed from the injunction, and we reversed, hold-
ing in an unpublished disposition that there was still a genuine
issue of material fact as to whether the Secretary had met the
statutory requirements for requiring the return of al reserve
funds. Student L oan Fund of 1daho v. Riley, No. 95-36179
(unpublished; table at 107 F.3d 17). SLFI aso attempted to
gain review of the district court's denia of its motion to
amend its complaint to include Bivens claims. However, we
held that at that stage of the case we lacked jurisdiction over
that issue because SLFI's entire action had not been dis-
missed, and none of the relevant exceptions applied.

While the prior appeal before us was pending, the Secretary
sought to remove any doubt as to whether SLFI had termi-
nated its agreements and ingtituted its own "for cause" termi-
nation of the agreements pursuant to 20 U.S.C.

§ 1078(c)(9)(E). Had the Secretary succeeded in his effortsto
effect such atermination, the applicable statutes would have
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provided the Secretary with plenary power over SLFI's opera
tions. 20 U.S.C. 8 1078(c)(9)(F). SLFI challenged the Secre-
tary's termination notice in an administrative proceeding and
at that point conceded through a stipulation that it had already
terminated the agreements in 1994. The hearing officer ruled
that he did not have jurisdiction to determine the validity of
the Secretary's attempt to invoke his power to terminate in
light of SLFI's stipulation that the agreements were aready
terminated. In addition, following our prior decision in this
case, the Secretary issued a "best interest” |etter in an effort
to meet one of the means specified in 20 U.S.C.8 1072(g)(1)
for requiring the return of all of SLFI's reserve funds.

On remand from our court, the district court held anine day
trial on SLFI's breach of contract claim and determined that,
as amatter of contract interpretation, SLFI had control upon
termination of the agreements over whether to maintain its
operations with respect to pre-termination loans. The district
court agreed with the Secretary that SLFI isno longer a
"guaranty agency" within the meaning of the Act, but it held
that SLFI could continue operating as "aformer guaranty
agency, or private |loan guarantor with existing obligations
incurred under the [Loan Program].” One possible implication
of this holding isthat the Secretary cannot require the return
of al SLFI'sreserve fund assets on the basis that such return
is hecessary "to ensure. . . the orderly termination of the
guaranty agency's operations and the liquidation of its

assets,” 20 U.S.C. § 1072(g)(1), because SLFI has elected not
to terminate its operations.

The district court also held it unnecessary to reach the ques-
tion of whether the Secretary could require the return of al
reserve fund assets on the basis that the Secretary had " deter-
ming[d] that such return [was] in the best interest of the oper-
ation of the program,” id., because the district court found that
SLFI no longer had any federal reserve funds to return to the
Secretary. The district court agreed with the Secretary that
monies received from the Student Loan Fund of 1daho Mar-
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keting Association (IMA), which operates a secondary market
for student loans, would qualify under the regulations as
reserve funds. IMA, because of its position in the secondary
market for the loans, had a substantial interest in the opera-
tions of SLFI and infused capital--support fees and an addi-
tional $500,000--into SLFI in order to support its guaranty
operations. The district court held that the Secretary's posi-
tion, that all funds received by SLFI while acting as a guar-
anty agency relating to its operations as a guaranty agency,
regardless of their origin, are federal reserve fund assets, was
inconsi stent with Congressional intent and the underlying pur-
poses of the HEA and that these funds from a separate, private
entity should not be considered part of the federal reserve
fund. In our prior opinion, the question of interpreting the ter-
mination provision of the agreements was not before us, and
we expressly declined to reach the issue of to what extent the
reserve fund could be deemed federal funds.

The district court determined that since SLFI was contrac-
tually authorized to continue its operations with respect to
pre-termination loans, the Secretary was in breach of itsrein-
surance obligationsto SLFI as to those loans. The court
awarded $7,652,671 as reinsurance reimbursement for claims
paid by SLFI with private money between November 1994
and March 1998. On appesl, the Secretary agrees that it owes
reimbursement for this period since it would have had to pay
reinsurance on the defaulted loans no matter who was insur-
ing those loans; however, the Secretary disputes the amount.
The court also awarded SLFI $8,502,832 as the present value
of SLFI's projected insurance payments on its pre-termination
loan portfolio for defaults occurring after March 1998.
Finaly, the court awarded SLFI $345,000 for damages based
on lost business unrelated to SLFI's guaranty operations.

The Secretary filed atimely motion to amend the judgment
pursuant to Federal Rule of Civil Procedure 59(e). The district
court granted the motion in part and amended the judgment to
require SLFI to put the $8,502,832 into an escrow account to
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be used only for paying the insurance claims of lenders, with
any remainder to be returned to the Secretary. The district
court reasoned that SLFI "could receive awindfall if for
example future default rates fall below the historical default
rates which [SLFI's] expert employed in calculating [SLFI'S|
future damages." If the default rate were to drop, "[SLFI]
would have guaranty money left over . . . which rightfully
belongs to the government.”

SLFI argues, and the district court held, that upon SLFI's
termination of the agreements between itself and the Secre-
tary, the decision whether SLFI would continue operations
with respect to pre-termination loans devolved upon SLFI, not
the Secretary. The Secretary argues that this holding is incon-
sistent with the terms of the agreements, particularly because
the agreements are to be read in the light of the Act, the regu-
lations, and legidlative policy. The Secretary asserts that upon
SLFI's termination of the agreements, SLFI became obligated
to relinquish to the Secretary all decision-making control with
respect to SLFI's guaranty functions under the federal pro-
gram. Here, the Secretary decided that SLFI should cease all
guaranty operations and, as part of the "orderly termination of
the guaranty agency's operations,” aso required the return of
all reservefunds. 20 U.S.C. § 1072(g)(1). Thus, in the Secre-
tary'sview, it is SLFI that isin breach of its dutiesto the Sec-
retary.

The interpretation and meaning of contract provisionsisa
guestion of law that we review de novo. See Mendler v. Win-
terland Prod. Ltd., 207 F.3d 1119, 1121 (9th Cir. 2000). We
apply federal law in interpreting the contractual provisions at
issue because an agency of the United States is a party to the
contract. See Mohave Valley Irrigation & Drainage Dist. v.
Norton, 244 F.3d 1164, 1165 (9th Cir. 2001). If we hold that
SLFI was contractually required to cede decision-making con-
trol to the Secretary following the termination of its agree-
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ments with the Secretary, we will not need to reach the
Secretary's alternative argument that it has made a best inter-
est determination or the issues raised in SLFI's cross-appeal .
We therefore discuss the Secretary's contractual argument
first.

We begin with the language of the agreements which con-
tains the following termination provision:

This Agreement may be terminated by either party
upon not less than 60 days written notice to the other
party, except that the [ Secretary] may terminate this
Agreement only for cause. Termination shall not
affect obligations incurred under this Agreement by
either party before the effective date of termination.
If termination is effected by the [Secretary], it will
not become final until the Agency has been afforded
reasonable notice and an opportunity for a hearing,
except that the [Secretary] may suspend this Agree-
ment pending the outcome of the hearing if he deter-
mines that such action is necessary in order to
prevent substantial harm to the interests of the Fed-
eral Government.

(Emphasis added). SLFI argues that the language emphasized
above means that termination of the agreement does not alter
obligations incurred before the termination. SLFI apparently
reaches this result by equating the word "termination™ with
the phrase "effective date of termination” and positing that the
prepositional phrase "before the effective date of termination”
modifies the verb "incurred." According to SLFI, the implica-
tion of thisinterpretation isthat SLFI may continue its opera-
tions essentially free of the Secretary's oversight and require
the Secretary to provide reinsurance on pre-termination loans.
Indeed, SLFI arguesin its cross-appeal that the district court
erred in exerting control over SLFI by requiring SLFI to hold
the future damages award in a separate account to be used
solely for the paying of defaulted loans, with any excessto be
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returned to the Secretary. Thus, SLFI asserts that its decision-
making power over its present operations and funds should be
virtually absolute now that it has withdrawn from its agree-
ments with the Secretary.

The Secretary argues that the termination provision actually
provides that obligations under the agreement are not altered
until the termination isfinalized, or "effective,” at which time
al obligations under the agreements cease. The Secretary
refersto this as a"wrap-up” period. Thus, under this interpre-
tation, the prepositional phrase "before the effective date of
termination” would modify the verb "affect. " The Secretary's
interpretation is bolstered by the fact that the sentence imme-
diately following the highlighted segment distinguishes
between atermination and afinal termination. According to
the Secretary, once SLFI tendered its termination of the agree-
ments, the Secretary had decision-making control as to how
the wrap-up period would proceed and whether SLFI could
continue limited operations thereafter.

Although we believe that the Secretary's reading is the

more plausible of the two, the provision is not free from
ambiguity. However, interpreting an ambiguous provision in
acontract involving afederal agency is different from the
same exercise when the contract involves private parties. In
the instance before us, we attempt to resolve ambiguities by
consulting the Act, the regulations, and the policies behind
them. Peterson v. United States Dept. of Interior, 899 F.2d
799, 807 (9th Cir. 1990) (holding that governmental contracts
must "be interpreted against the backdrop of the legidative
scheme that authorized them, and our interpretation of ambig-
uous terms or implied covenants can only be made in light of
the policies underlying the controlling legislation™). Indeed, in
this case, we are required to do this by the agreements them-
selves.

First, SLFI was able to enter the Loan Program and receive
the benefit of reinsurance only by agreeing to contract with
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the Secretary and submit to extensive federal regulation. 20
U.S.C. 8§ 1085(j). Thus, guaranty agencies are essentially the
creatures of regulatory agreements and federal regulations. As
the Seventh Circuit has explained, "the guarantee agency . . .
is heavily regulated by federal law. The purpose and legal
structure of [a guaranty agency] placesit in that borderline
between the wholly public and wholly private instrumentality.
The extensive federal regulation of the agency suggestsits
highly public nature." Great L akes Higher Educ. Corp. V.
Cavazos, 911 F.2d 10, 14-15 (7th Cir. 1990) (internal citation
omitted). The court pointed out that "[i]n essence [a guaranty
agency] isan intermediary between the United States and the
lender of the student loan. The United States is the loan guar-
antor of last resort. [ The guaranty agency] assists the United
States in performing that function.” Id. at 15. See also Ohio
Student Loan Comm'n v. Cavazos, 900 F.2d 894, 899 (6th

Cir. 1990) ("The [guaranty agency] isa public entity that is
not interested in making any sort of profit in its administration
of the [Loan Program]. Instead, it has chosen to join with the
federal government to administer the [Loan Program] ... .").

Asthe district court recognized, a guaranty agency without
agreements with the Secretary is no longer a guaranty agency,
but a"former guaranty agency, or private |loan guarantor.”
While the district court did hold that SLFI remains under the
"obligations imposed upon SLFI preparatory to receiving fed-
eral reimbursement,” the district court provided no explana
tion as to how the Secretary isto exercise oversight over SLFI
now that SLFI is no longer a party to any agreement with the
Secretary. Further, SLFI now purports to operate largely out-
side the strictures of the Loan Program. This is emphasized by
SLFl's contention that the district court erred in placing it
under the obligation to use the damages award only to pay
claims on defaulted student loans. Under the district court's
decision, the federal government has thus lost its intermediary
position between the lenders and itself with respect to the par-
ticular student loans guaranteed by SLFI prior toits having
terminated its agreements. Y et the federal government
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remains the ultimate insurer of those loans, and the district
court held that it must continue to pay reinsurance on those
loansto SLFI, a"former guaranty agency or private loan
guarantor,” and not to NELA, the successor intermediary
named by the Secretary and with whom the Secretary has
Loan Program agreements.

Thisresult is particularly striking when compared with

the authority the Secretary would have had over SLFI if the
Secretary had terminated the agreements "for cause.” 20
U.S.C. 8 1078(c)(9)(E) provides alist of determinations the
Secretary may make to effect the termination of its agreement
with a guaranty agency:

The Secretary may terminate a guaranty agency's
agreement . . . if--

() aguaranty agency required to submit
amanagement plan under this paragraph
fails to submit aplan that is acceptable to
the Secretary;

(i1) the Secretary determines that a guar-
anty agency has failed to improve substan-
tialy its administrative and financia
condition;

(iii) the Secretary determines that the
guaranty agency isin danger of financia
collapse;

(iv) the Secretary determines that such
action is necessary to protect the Federal
fiscal interest;

(V) the Secretary determines that such
action is necessary to ensure the continued
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availability of loans to student or parent
borrowers; or

(vi) the Secretary determines that such
action is necessary to ensure an orderly
transition from the loan programs under this
part to the direct student loan programs
under part D of thistitle.

The termination provision of the agreements provides that the
Secretary may only terminate "for cause." Reading that con-
tractual requirement in light of the Act, it becomes clear that
the Secretary would have cause to terminate if any of the con-
ditionsin 20 U.S.C. § 1078(c)(9)(E) were met.

If before SLFI had terminated the agreements the Secre-

tary had terminated the agreements "for cause’--that is,

under the conditions prescribed by the Act--then the Secre-
tary's authority to control the functions of SLFI would have
been absolute. The Act commands, "If a guaranty agency's
agreement under this subsection is terminated pursuant to [20
U.S.C. § 1078(c)(9)(E)] then the Secretary shall assume
responsibility for all functions of the guaranty agency under
the loan insurance program of such agency.” 20 U.S.C.

8 1078(c)(9)(F) (emphasis added). In carrying out this respon-
sihility, the Secretary may:

(i) permit the transfer of guaranteesto another
Quaranty agency,

(i1) revoke the reinsurance agreement of the guar-
anty agency at a specified date, so asto require the
merger, consolidation, or termination of the guaranty

agency;

(i) transfer guarantees to the Department of Edu-
cation for the purpose of payment of such claims and
process such claims using the claims standards of the
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guaranty agency, if such standards are determined by
the Secretary to be in compliance with this chapter;

(iv) design and implement a plan to restore the
guaranty agency's viability;

(v) provide the guaranty agency with additional
advancefunds. . . .

(vi) use dl funds and assets of the guaranty

agency to assist in the activities undertaken in accor-
dance with this subparagraph and take appropriate
action to require the return, to the guaranty agency

or the Secretary, of any funds or assets provided by
the guaranty agency, under contract or otherwise, to
any person or organization; or

(vii) take any other action the Secretary deter-
mines necessary to ensure the continued availability
of loans made under this part to residents of the State
or States in which the guaranty agency did business,
the full honoring of al guaranteesissued by the
guaranty agency prior to the Secretary's assumption
of the functions of such agency, and the proper ser-
vicing of loans guaranteed by the guaranty agency
prior to the Secretary's assumption of the functions
of such agency, to avoid disruption of the student
loan program, and to ensure an orderly transition
from the loan programs under this part to the direct
student loan programs under Part C of this subchap-
ter.

Id. Thislist of powers clearly encompasses the directives
issued by the Secretary in this case. However, as discussed
above, the Secretary's attempt to invoke this provision was
unavailing; an administrative hearing officer held that he was
without jurisdiction to determine the validity of the Secre-
tary's termination effort because the agreements had already
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been terminated by SLFI. Thus, SLH's interpretation of the
termination provision of the regulatory agreements allows a
guaranty agency to circumvent the Secretary's power under
20 U.S.C. § 1078(c)(9)(F) by beating the Secretary to termi-
nation.

SLFI arguesfor its part that 20 U.S.C. 8 1078(c)(1)(A)
givesit theright to exact reinsurance from the Secretary. That
provision statesin part: "The guaranty agency shall be
deemed to have a contractual right against the United States,
during the life of such loan, to receive reimbursement . . . ."
20 U.S.C. § 1078(c)(1)(A). To read this provision as SLFI
does would, however, abrogate the Secretary's right to trans-
fer guarantees from a guaranty agency pursuant to 20 U.S.C.
§ 1078(c)(9)(F), discussed above. It would a so abrogate its
ability to require SLFI to assign loans to the Secretary pursu-
ant to 20 U.S.C. § 1078(c)(8)(A), which provides, "If the Sec-
retary determines that the protection of the Federal fiscal
interest so requires, aguaranty agency shall assign to the Sec-
retary any loan of whichitisthe holder . ... " The Secretary
suggests that the contractual obligation imposed is an obliga
tion that runswith theloans. That is, if aloan istransferred
to adifferent guaranty agency, the successor agency becomes
"[t]he guaranty agency" to which the Secretary is obligated to
pay reinsurance under the statute. This interpretation harmo-
nizes the various statutory provisions allowing the Secretary
to require the transfer of loans from a guaranty agency under
certain conditions. The persuasiveness of the Secretary's posi-
tion and the Secretary's expertise and long experience with
the Loan Program leads usto accord a "fair measure of defer-
ence' to thisinterpretation. See United Statesv. Mead Corp.,

, US , 121 S. Ct. 2164, 2171 (2001), citing Skidmore
v. Swift & Co., 323 U.S. 134, 139-40 (1944).

In addition, the Secretary's position is consistent with

the language of the agreementsit entered with SLFI. Therein-
surance agreement provides. "The [Secretary]'s obligations to
make payments, as provided for in this Agreement, shall
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extend only with respect to loans insured by the Agency prior
to termination of this agreement or prior to the expiration of
the [reinsurance] authority in the Act." The supplemental
reinsurance agreement is similar: "The [Secretary's] obliga-
tion to make payments, as provided for in this Agreement,
shall extend only with respect to loansinsured by the Agency
prior to the expiration of the [reinsurance] authority provided
inthe Act." In both cases, the obligations extend "with respect
to loans' insured by SLFI and not with respect to SLFI. Noth-
ing in these provisions indicate an intent on the part of the
Secretary to give up his statutory authority to require SLFI to
transfer its loan guarantees under certain conditions. Further,
SLFI was on notice that it was subject to the regulations and
the Act, and that the violation of such could give the Secretary
cause to terminate the agreements and assume responsibility
over SLFI's guaranty functions.

We hold that in light of the Act and the regulations,

SLFI was required by the termination clause in the agree-
ments entered between itself and the Secretary to bow to the
Secretary's directives once SLFI had terminated its agree-
ments. To hold otherwise would be to give guaranty agencies,
the servants of the federal government and of the public, the
power to operate outside the Loan Program while still enjoy-
ing the benefits thereof. Therefore, the district court erred in
holding that the Secretary breached its obligations to SLFI
when SLFI had first breached its duties to the Secretary by
continuing its guaranty operations without an agreement with
the Secretary and in the face of clear directivesto cease such
operations. Because of thisholding, it is unnecessary for usto
discuss the Secretary's alternative "best interests’ contention.

However, one issue remains which we must address. The
Secretary aso argues that the district court should have
included the support fees and $500,000 received by SLFI
from IMA in calculating the amount in SLFI's "reserve fund."
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The district court held, and the parties do not dispute, that
these monies fall within the regulatory definition of reserve
fund assets. Thus, the only question before us is whether the
district court correctly determined that the regulations are
contrary to clear congressional intent and thus should not con-
trol. We answer this question because, although the Secretary
has agreed that it is liable for reinsurance for the loans
defaulting during the period between November 1994 and
March 1998, the amount calculated by the district court may
be incorrect as aresult of its error in defining the scope of
federa ownership in SLFI's funds and assets. Whether the
district court properly interpreted federal statutes and regula-
tionsis aquestion of law we review de novo. Tierney v.
Kupers, 128 F.3d 1310, 1311(9th Cir. 1997).

The Secretary has express authority to promulgate regula-
tions under the Act. 20 U.S.C. § 1082(a)(1). In analyzing the
regulations governing a guaranty agency's reserve funds, we
therefore apply the framework outlined in Chevron U.SA.,
Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843-44
(1984). See Mead Corp., uU.S. , 121 S. Ct. at 2171
("When Congress has explicitly left agap for an agency to

fill, there is an express delegation of authority to the agency
to elucidate a specific provision of the statute by regulation,
and any ensuing regulation is binding in the courts unless.. . .
manifestly contrary to the statute.” (internal quotation marks
omitted)). Under this framework, we first must determine
"whether Congress has directly spoken to the precise question
at issue." Rucker v. Davis, 237 F.3d 1113, 1119 (Sth Cir.
2001) (en banc). To make this determination, "we employ the
traditional tools of statutory construction; if Congress had an
intent on thisissue, that intent is the law and must be given
effect.”" Id. Thesetools of construction require usfirst to
engage in atextua analysis of the relevant statutory provi-
sions and to read the words of a statute "in their context and
with aview to their place in the overall statutory scheme.” Id.
(interna quotation marks omitted). If the proper interpretation
isnot clear from this textual anaysis, "the legidative history
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offers valuable guidance and insight into Congressional
intent.” 1d. However, "[i]t iswell established that legidative
history which does not demonstrate a clear and certain con-
gressional intent cannot form the basis for enjoining regula-
tions." Rust v. Sullivan, 500 U.S. 173, 189-90 (1991).

The Secretary relieson 20 U.S.C. 8§ 1072(g)(1) to establish
that Congress has evinced an intent to allow the regulatory
definition of "reserve fund" to control. Last amended in 1993,
20 U.S.C. 1072(g)(1) provides: "Notwithstanding any other
provision of law, the reserve funds of the guaranty agencies,
and any assets purchased with such reserve funds, regardless
of who holds or controls the reserves or assets, shall be con-
sidered to be the property of the United States . . . ." 20
U.S.C. 8 1072(g)(1). As has been previoudly discussed, this
provision also provides that "the return of all reserve funds of
aguaranty agency" may only be required if [1] abest interest
determination is made by the Secretary or "[2 ] to ensure [a]
the proper maintenance of such agency'sfunds. . . or [b] the
orderly termination of the guaranty agency's operations.” 1d.
The plain import of this provision is that "reserve funds’
belong to the federal government, and such reserve funds may
be recalled in their entirety under certain conditions. In addi-
tion, the "[n]otwithstanding any other provision of law"
clause demonstrates that Congress intended to supersede any
previously enacted conflicting provisions. See Cisneros\v.
Alpine Ridge Group, 508 U.S. 10, 18 (1993). This provision
does not, however, provide a congressional definition for "re-
serve funds of a guaranty agency." Indeed, the Act nowhere
defines the term "reserve funds.”

The Secretary would have us infer from the absence of such
adefinition an intent on the part of Congressto allow the reg-
ulatory definition to control. The Secretary argues from two
sources of evidence that had Congress intended to narrow the
regulatory scope of "reserve funds" it would have done so
explicitly. First, when 20 U.S.C. 8§ 1072(g)(1) was amended
in 1993, the regulations broadly defining such reserve funds
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were already well-established. See 57 Fed. Reg. 60,354-55
(Dec. 18, 1992); Educ. Assist. Corp., 902 F.2d at 626 (1990
opinion explaining that under the regulations a reserve fund
includes "gifts or grants from other sources" used for Loan
Program functions). Second, by the time Congress amended

20 U.S.C. §1072(g)(2), al but one of the so-called spend-
down cases had been decided. In these cases, our sister cir-
cuits addressed whether the federal government could require
the return of "excess reserve funds," funds accumulated by

the guaranty agenciesin excess of that needed for Loan Pro-
gram functions. In each casg, it was held that the federal gov-
ernment could require the return of such funds. See Colorado,
962 F.2d at 971 (10th Cir.); Rhode Island Higher Educ. Assis-
tance Auth. v. Sec. U.S. Dept. Educ., 929 F.2d 844, 852 (1st
Cir. 1991); Great Lakes, 911 F.2d at 14-15 (7th Cir.); Educ.
Assist. Corp., 902 F.2d at 626-27 (8th Cir.); Ohio Student
Loan Comm'n , 900 F.2d at 899-900 (6th Cir.); South Caro-
lina State Educ. Assist. Auth. v. Cavazos, 897 F.2d 1272, 1276
(4th Cir. 1990).

In several of these cases our sister circuits reached that
result by reasoning that reserve fund assets did not constitute
private property because of the extensive federal regulation
over such assets and the notice provided to the agencies by
the breadth of the regulations. Great Lakes, 911 F.2d at 14
("Federal law regulates the reserve fund extensively and it
exists because of afederal mandate."); Educ. Assist. Corp.,
902 F.2d at 626-27 ("A guaranty agency's reserve fund' is
entirely a creature of federal regulation . . . . Because of the
extensive federal regulation of [the guaranty agency's|
reserve fund, we hold that [the guaranty agency | has no own-
ership interest initsreservefund . . . ."); South Carolina, 897
F.2d at 1276 ("We agree that the regulations which com-
pletely control the reserve funds uses are the sort of “existing
rules or understandings which prevent any guaranty agencies
from acquiring an ownership interest in its reserve fund
...."); seeaso Delaware v. Cavazos, 723 F. Supp. 234, 240
(D. Del. 1989) ("This extensive regulation over the reserve
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fund precludes Delaware from claiming that the property in
the fund is Delaware's private property.”). In addition, in
some of the spend-down cases, our sister circuits explicitly
recognized that under the regulations the reserve fund of a
guaranty agency could contain monies from non-federal or
private sources; yet that recognition did not alter the holding
that reserve fund assets belong to the federal government. See
Colorado, 962 F.2d at 970 ("[G]uaranty agency reserve funds
may be and frequently are comprised of federal, non-federa
and even private funds."); Ohio Student L oan Comm'n, 900
F.2d at 897 (explaining that the particular guaranty agency
also "takes in money from non-federal sources."); see also
Puerto Rico Higher Educ. Assist. Corp. v. Riley, 10 F.3d 847,
850 (D.C. Cir. 1993) (holding that $9 million capital contribu-
tion from private parent corporation could be included in
reserve fund because " Congress intended all reserve fund
assets, regardless of their source, to factor into the Depart-
ment's calculations of excess cash reserves”) (decided Dec.
10, 1993, after adjournment of first session of 103rd Con-
gress, which amended 20 U.S.C. 8§ 1072(g)(1), see 1993
U.S.C.C.A.N. 1088).

While ascertaining congressiona intent from Congress's
failure to act isadifficult proposition, the Secretary has made
apersuasive case for his position. Congress amended 20
U.S.C. § 1072(g)(2) just as the spend-down cases were com-
ing to an end in the various federal appeals courts, and those
cases applied the Secretary's broad regulatory definition of
"reserve funds' in reaching their results. Further, in 20 U.S.C.
§ 1072(g)(1) Congress did place limits on when the Secretary
could reach all of the reserve funds--e.g., after a best interest
determination--which may have been a step taken in recogni-
tion that the spend-down cases could be broadly interpreted to
allow the Secretary unfettered access to a guaranty agency's
reserve funds.

SLFI pointsto the legidative history for 20 U.S.C.
§ 1072(g)(2) to argue for an aternative congressional intent.
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One sentence in the House conference report states,"It isthe
conferees further intention that all references to guaranty
agencies reserves contained in amendments to section[1072]
refer only to the "Federal portion' of such reserves." H. Conf.
Rep. No. 103-213, at 456 (1993), reprinted in , 1993
U.S.C.C.A.N. 1088, 1145. Thereis, however, no definition of
"Federal portion” in the legidative history. Whileit is possi-
bleto infer that "Federal portion” means funds arising from
federal sources, this would dramatically narrow the scope of
the Secretary's regulations, essentialy allowing only the
recall of federal advances. See 34 C.F.R.§ 682.410(a)(1).
Further, to adopt SLFI's argument with respect to this bit of
legidative history would render the first sentence of 20 U.S.C.
§ 1072(g)(1) largely superfluous, for it would serve little pur-
pose to legidate that reserve funds belong to the United States
if "reserve funds' already means only the"Federal portion.”
This snippet of legidative history may cast ambiguity on the
statutory provision; it does not, however, constitute "clear and
certain congressiona intent." Rust, 500 U.S. at 90.

SLFI asorelieson 20 U.S.C. § 1072(a)(2) to argue that
Congress intended to define "reserve funds' for purposes of
20 U.S.C. 8 1072(g)(2) to exclude funds arising from private
sources. As amended in 1992, 20 U.S.C. § 1072(a)(2) pro-
vides:

Matching Requirement.--No advance shall be
made after June 30, 1968, unless matched by an
equal amount from non-Federal sources. Such equal
amount may include the unencumbered non-Federal
portion of areserve fund. As used in the preceding
sentence, the term "unencumbered non-Federal por-
tion" means the amount (determined as of the time
immediately preceding the making of the advance)
of the reserve fund less the greater of--

(A) the sum of--
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() advances made under this section
prior to July 1, 1968;

(i) an amount equal to twice the

amount of advances made under this sec-
tion after June 30, 1968, and before the
advance for purposes of which the determi-
nation is made; and

(iii) the proceeds of earnings on
advances made under this section; or

(B) any amount which isrequired to be
maintained in such fund pursuant to State
law or regulation, or by agreement with
lenders, as areserve against the insurance
of outstanding loans.

Except as provided in section
[1078(c)(10)(E) or (F)], such unencum-
bered non-Federal portion shall not be sub-
ject to recall, repayment, or recovery by the
Secretary.

SLFI argues that the last sentence of this provision means
that Congress has evinced a clear intent to prohibit the Secre-
tary from including private-source funds in ascertaining
SLFI's"reserve funds." Several considerations lead us to
reject SLFI's argument. First, 20 U.S.C. § 1072(g)(1) was
amended the year following the amendmentsto 20 U.S.C.
§1072(a)(2), and 20 U.S.C. § 1072(g)(1) provides that it
applies " [n]otwithstanding any other provision of law." See
Cisneros, 508 U.S. at 18.

Second, 20 U.S.C. § 1072(a)(2) does not actualy provide
adefinition of "reserve fund." Rather, it explains that within
areserve fund there may be something called an"unencum-
bered non-Federal portion.” In turn, the amount of the "unen-
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cumbered non-Federal portion” is defined only in terms of a
specific formulawhich is applied "as of the time immediately
preceding the making of the advance." 20 U.S.C.

§ 1072(a)(2). It isnot clear from the text of the statute

whether this "unencumbered non-Federal portion " is always
present in the reserve fund, as asserted by SLFI, or whether
itisonly created upon application of the formulajust prior to
the receipt of a specific type of advance. Here, it is undisputed
that SLFI never received the type of federal advance identi-
fied in this subsection.

Finally, evenif 20 U.S.C. § 1072(a)(2) is applicable to
SLFI, the referenceto 20 U.S.C. 8§ 1078(c)(10)(E) & (F)
likely should be to 20 U.S.C. § 1078(c)(9)(E) & (F), because
section 4107(a) of P.L. 103-66 (107 Stat. 368) strikes para-
graph (9) of section 1078(c) and redesignates paragraph (10)
as paragraph (9) of that section. As discussed above, 20
U.S.C. 8 1078(c)(9)(E) & (F) arethe provisions that the Sec-
retary may utilize to terminate its agreements with a guaranty
agency and gain control over a guaranty agency's functions.
Asso read, 20 U.S.C. § 1072(a)(2) providesthat if the Secre-
tary relies on the statutory procedures for termination, even
the "unencumbered non-Federa portion” of areserve fund is
subject to recall. By implication, the entire reserve fund may
be regarded as the property of the federa government, but the
Secretary may require the entire fund, including the'unen-
cumbered non-Federal portion,” only under certain condi-
tions. So interpreted, 20 U.S.C. 8§ 1072(a)(2) is remarkably
similar to 20 U.S.C. 8 1072(g)(1), which explicitly provides
that the reserve fund is the property of the United States, but
that it may be required in its entirety only if certain specified
conditions--e.g., best interest determination--are met.

While SLFI's arguments do serve to cloud congressional
intent, they do not illuminate it. The Act smply does not
explicitly define "reserve funds," and the Secretary hasthe
express power to fill such gaps through the promulgation of
regulations. SLFI has not established that Congress clearly
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intended to regject the broad regulatory definition in amending
20 U.S.C. 8 1072(g)(2); at most, SLFI has shown that thereis
an ambiguity. However, that ambiguity is not for usto clarify;
rather, we accord deference to the Secretary's regulations as
required by Chevron. See Mead Corp., 121 S. Ct. at 2175.

REVERSED AND REMANDED.
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