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OPINION

W. FLETCHER, Circuit Judge:

Anthony Gaston, a California prisoner, seeks review of the
district court’s dismissal of his petition for a writ of habeas
corpus under 28 U.S.C. § 2254. The district court held that
Gaston’s petition was time-barred under the one-year statute
of limitations of the Antiterrorism and Effective Death Pen-
alty Act (“AEDPA”). 28 U.S.C. 8§ 2244(d)(1). Gaston con-
cedes that he filed his petition more than one year after the
statutory period began to run, but he makes three arguments
why the statute should be tolled. We agree with his third argu-
ment, and hold, on the facts of this case, that Gaston is enti-
tled to tolling during the time his state court habeas
applications were pending. “Pending,” in this context,
includes the intervals between the dismissal of one state appli-
cation and the filing of the next one. Because Gaston is
allowed tolling for the time his state court applications were
pending, his federal habeas petition is timely. We therefore
reverse the district court’s dismissal of his petition and
remand for further proceedings.

I. Background

Gaston was found guilty by a Los Angeles County Superior
Court jury of one count of first degree murder in 1994, and
sentenced to 29-years-to-life in state prison. He timely
appealed. Although Gaston was appointed counsel for his
direct appeal, he moved to act as his own attorney. After Gas-
ton was warned, by both his appointed attorney and the Court
of Appeal, of the pitfalls of representing himself on appeal,
the motion was granted.

Acting as his own attorney, Gaston neglected to file a brief
in support of his appeal. On February 9, 1996, the California
Court of Appeal dismissed the appeal for failure to file a brief.
Gaston’s conviction became final on March 20, 1996, forty
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days after the dismissal by the California Court of Appeal.
See Cal. R. Ct. 24(b)(1), 28(e)(1). Because Gaston’s convic-
tion became final before the effective date of AEDPA, the
statute of limitations for the filing of his federal habeas appli-
cation began to run on April 24, 1996, the date AEDPA went
into effect, and expired (in the absence of tolling) on April 24,
1997. See Carey v. Saffold, 536 U.S. 214, 216-17 (2002).

Gaston filed six applications for habeas corpus in the Cali-
fornia state courts. He filed his first application in the Califor-
nia Court of Appeal on July 11, 1995. This application was
denied on February 27, 1996, before his conviction became
final and before AEDPA'’s statute of limitations began to run.
He filed his second application with the Los Angeles Superior
Court on June 9, 1997. This application was denied on July
17, 1997. Gaston filed four additional habeas applications in
the California state courts, all of which were denied. He filed
in the California Supreme Court on August 11, 1997 (denied
on April 15, 1998); in Los Angeles County Superior Court on
January 22, 1999 (denied on that date); in the California Court
of Appeal on February 8, 1999 (denied on April 27, 1999);
and in the California Supreme Court on February 28, 2000
(denied on June 2, 2000).

Gaston filed his first federal habeas petition on March 29,
1999. The district court dismissed the petition on March 1,
2000, “without prejudice to the petitioner’s right to file a new
petition after he has exhausted state remedies with regard to
all issues raised therein.” As noted above, the California
Supreme Court denied Gaston’s sixth and final state habeas
application on June 2, 2000.

A few weeks later, on June 20, 2000, Gaston filed his sec-
ond, current federal habeas petition. In support of his petition,
Gaston submitted sworn statements and physicians’ evalua-
tions documenting physical and mental disabilities from
which he states he suffers. He states that he “hears voices,”
that he suffers from severe pain and multiple sclerosis, and
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that he is paralyzed from the waist down. The record is in
conflict as to the extent of these disabilities, but it is undis-
puted that Gaston has been in a wheelchair and on psychoac-
tive medications since at least early 1996. Gaston claims that
his physical and mental disabilities have made it difficult to
gain access to, and to use effectively, the prison law library
to prepare his federal habeas petition. The case was referred
to a magistrate judge who recommended that the district court
dismiss the petition as time barred under AEDPA’s statute of
limitations. 28 U.S.C. § 2244(d)(1). On de novo review, the
district court adopted the magistrate judge’s findings and rec-
ommendations and dismissed the petition with prejudice.

The district court denied Gaston’s application for a Certifi-
cate of Appealability. We granted a Certificate of Appeala-
bility on the issue of whether the district court properly
dismissed his application as untimely. We review issues of
law de novo and findings of fact for clear error. Houston v.
Roe, 177 F.3d 901, 905 (9th Cir. 1999).

Il. Discussion

Gaston makes three arguments for tolling AEDPA’s statute
of limitations. He argues for equitable tolling; for statutory
tolling due to an unconstitutional state “impediment,” 28
U.S.C. §2244(d)(1)(B); and for tolling based on “pending”
state habeas applications. 1d. § 2244(d)(2). We disagree with
Gaston’s first two arguments, but we agree with his third. We
discuss the arguments in order.

A. Equitable Tolling

[1] Gaston argues that he is entitled to equitable tolling
based on his self-representation on direct appeal and his phys-
ical and mental disabilities. “Equitable tolling will not be
available in most cases, as extensions of time will only be
granted if ‘extraordinary circumstances’ beyond a prisoner’s
control make it impossible to file a petition on time.” Calde-
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ron v. United States Dist. Ct. for the Centr. Dist. of Cal.
(Beeler), 128 F.3d 1283, 1288 (9th Cir. 1997), overruled in
part on other grounds, Calderon v. United States Dist. Ct. for
the Centr. Dist. of Cal. (Kelly), 163 F.3d 530, 540 (9th Cir.
1998). Gaston bears the burden of showing that equitable toll-
ing is appropriate. Miranda v. Castro, 292 F.3d 1063, 1065
(9th Cir. 2002).

[2] Gaston has not shown any causal connection between
his self-representation on direct appeal and his inability to file
a federal habeas application. It is true that his failure to file
an appellate brief while he represented himself caused his
appeal to be dismissed, but he has not shown that his self-
representation on appeal caused him to delay filing his federal
habeas application. See Allen v. Lewis, 255 F.3d 798, 800 (9th
Cir. 2001) (petitioner must show that “extraordinary circum-
stances” were the “but-for and proximate cause of his untime-
liness”). Gaston’s argument based on self-representation is
therefore unpersuasive.

[3] Gaston’s argument that his physical and mental disabili-
ties constituted an “extraordinary circumstance” is also unper-
suasive. The magistrate judge believed, assuming no tolling
was available, that the statute of limitations expired on April
24, 1997. On this assumption, the Report, adopted by the dis-
trict court, found the following:

[Gaston] alleges that he was physically and mentally
incapable of filing a petition on time. However, on
July 11, 1995, [Gaston] filed a state habeas petition
in the California Court of Appeal. Thus it is clear
that [Gaston] was physically and mentally capable of
preparing and filing a petition on that date. [Gaston]
filed a state habeas petition in the Los Angeles
County Superior Court on June 9, 1997. Thus, [Gas-
ton] was capable of preparing and filing a petition on
that date. [Gaston] does not allege that his physical
or mental condition between the two filings was sig-



15238 GAsTON V. PALMER

nificantly worse than his condition immediately
before or after July 11, 1995 and June 9, 1997.
Because [Gaston] was capable of preparing and fil-
ing state court petitions on July 11, 1995 and June 9,
1997, it appears that he was capable of preparing and
filing a petition during the time in between those
dates. On the record presently before the court, it
appears that [Gaston] was capable of preparing and
filing a petition before the expiration of the statute of
limitations on April 23, 1997.

The record before the magistrate and district judges was
extensive, including numerous physicians’ reports and affida-
vits by Gaston. It was not clear error for the district court to
conclude that Gaston’s physical and mental condition
between July 11, 1995, and June 9, 1997, was not signifi-
cantly worse than his condition immediately before or after
those dates.

[4] The district court therefore properly rejected Gaston’s
argument for equitable tolling.

B. Tolling Under 28 U.S.C. § 2244(d)(1)(B)

[5] Gaston seeks to toll the statute of limitations based on
his contention that the State impeded his filing of a federal
habeas petition. Section 2244(d)(1)(B) provides for tolling if
there is an “impediment to filing an application created by
State action in violation of the Constitution or laws of the
United States.” Gaston argues that there were two such state
“impediments”: the California Court of Appeal’s granting his
request to represent himself on direct appeal, and the restric-
tions he faced as a physically disabled prisoner in making use
of the prison law library.

[6] As noted above, Gaston has not shown a connection
between the State’s granting of his request to represent him-
self on appeal and his delay in filing his federal habeas peti-
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tion. Therefore, Gaston’s first claimed impediment is not
persuasive.

The district court did not directly address Gaston’s second
claimed impediment. Gaston claims that the prison law library
facilities were insufficiently accessible and thus constituted an
impediment for someone with his physical disabilities. How-
ever, the district court’s rejection of equitable tolling based on
Gaston’s disabilities constitutes an implicit rejection of his
impediment argument. With respect to equitable tolling, the
district court concluded that Gaston’s disabilities did not ren-
der him incapable of filing in a timely manner because “he
was capable of preparing and filing state court applications on
July 11, 1995 and June 9, 1997, [so] he was capable of pre-
paring and filing a petition during the time in between those
dates.” Although Gaston states that he had no access to legal
materials or the prison law library while he was in the infir-
mary from November 1995 to March 1996, this episode took
place before the statute of limitations began running in April
1996. He otherwise makes no argument that his physical dis-
abilities were different in kind or degree during the period for
which he claims an impediment.

[7] The district court’s rationale for rejecting Gaston’s
equitable tolling argument squarely applies to this state
impediment claim. The district court therefore properly held
that there was no “impediment” to Gaston’s filing his federal
habeas petition within the meaning of § 2244(d)(1)(B).

C. Tolling Under 28 U.S.C. § 2244(d)(2)

[8] Gaston also argues for statutory tolling under 28 U.S.C.
8 2244(d)(2). That section provides that “[t]he time during
which a properly filed application for State post-conviction or
other collateral review with respect to the pertinent judgment
or claim is pending shall not be counted toward any period of
limitation under this subsection.” Because of the unusual
nature of California’s system of post-conviction collateral
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relief, it is sometimes difficult to reconcile the statutory toll-
ing provision of 8 2244(d)(2) with California habeas corpus
procedure. In particular, it is sometimes difficult to determine
whether an application for California habeas relief is “pend-
ing” within the meaning of 8§ 2244(d)(2). However, we do
have two points of clearly established law to guide us.

[9] First, the period during which a properly filed habeas
application is actually before a state court — i.e., from the
date of its filing until its final disposition by that court — is
tolled. Under any definition of the term “pending,” the appli-
cation is pending during that time. See Saffold, 536 U.S. at
218 (implicitly holding as such); Chavis v. LeMarque,
F.3d __,  (9th Cir. 2004)(explicitly so holding); Nino v.
Galaza, 183 F.3d 1003, 1005 (9th Cir. 1999). Second, in
states that provide for collateral relief through the typical pro-
cess of filing a habeas application in a state court of first
instance and then appealing its denial “up the ladder” to an
intermediate appellate court and then to the state supreme
court, the “interval[s] between a lower court’s entry of judg-
ment and the timely filing of a notice of appeal (or petition for
review) in the next court” are also tolled. Saffold, 536 U.S. at
219-21 (describing procedure in “typical ‘appeal’ States”).
With these two established points in mind, we consider the
peculiarities of California’s “original writ” system. See gener-
ally id. at 221-25; People v. Duvall, 886 P.2d 1252, 1258-61
(Cal. 1995) (providing a summary of California habeas corpus
procedure).

[10] California is not a typical “appeal” state. Instead, the
California Constitution provides that each of the three levels
of state courts — Superior Courts, Courts of Appeal, and the
Supreme Court — has “original jurisdiction in habeas corpus
proceedings.” Cal. Const. art. VI, § 10. A California habeas
petitioner, in contrast to his counterparts in typical appeal
states, may file an original application for habeas relief in a
Superior Court, a Court of Appeal, or the Supreme Court. See,
e.g., In re Clark, 855 P.2d 729, 735-36 (Cal. 1993) (petition-
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er’s first habeas application was filed in California Supreme
Court). A Court of Appeal has “discretion to deny without
prejudice a habeas corpus petition that was not filed first in
a proper lower court,” i.e., a Superior Court, but the Court of
Appeal need not do so. In re Steele, 85 P.3d 444, 449 (Cal.
2004) (citing, inter alia, In re Ramirez, 108 Cal. Rptr. 2d 229,
232 (Ct. App. 2001) (a Court of Appeal “ “has discretion to
refuse to issue the writ as an exercise of original jurisdiction
on the ground that application has not been made therefor in
a lower court in the first instance’ ) (quoting In re Hillery,
20 Cal. Rptr. 759, 760 (Ct. App. 1962))). While the Superior
Courts and Courts of Appeal have statewide territorial juris-
diction, Griggs v. Superior Court, 546 P.2d 727, 728-29 (Cal.
1976); In re Van Heflin, 128 Cal. Rptr. 257, 259 (Ct. App.
1976), California’s Rules of Court provide a mechanism for
Superior Courts to transfer a habeas application to the county
where the matter “may be more properly heard.” Cal. R. Ct.
4.552(b)(2)(A)-(B) (if an application “challenges the terms of
a judgment, the matter may be transferred to the county in
which judgment was rendered”; if an application “challenges
the conditions of an inmate’s confinement, it may be trans-
ferred to the county in which the petitioner is confined”); see
also In re Caffey, 441 P.2d 933, 936 n.3 (Cal. 1968) (receiv-
ing court must respect the transfer).

An application for state habeas relief in California must
“allege with particularity the facts upon which [the petitioner]
would have a final judgment overturned.” In re Swain, 209
P.2d 793, 796 (Cal. 1949); see id. (“vague, conclusionary alle-
gations . . . are insufficient to warrant issuance of the writ
....7); People v. Duvall, 886 P.2d 1252, 1258 (Cal. 1995) (an
application for habeas corpus should “state fully and with par-
ticularity the facts on which relief is sought”) (citing, inter
alia, Swain, 209 P.2d at 796). An application for state habeas
relief “should be filed as promptly as the circumstances of the
case allow,” In re Stankewitz, 708 P.2d 1260, 1262 n.1 (Cal.
1986), and any “significant delay” must be explained and jus-
tified with particularity by the petitioner. Clark, 855 P.2d at
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738 & n.5 (citing Swain, 209 P.2d at 795 (“[I]t is the practice
of this court to require that one who belatedly presents a col-
lateral attack such as this explain the delay in raising the ques-
tion.”)); Stankewitz, 708 P.2d at 1262 n.1 (petitioner “must
point to particular circumstances sufficient to justify substan-
tial delay”). If an application for habeas relief fails to state the
relevant facts with particularity or to explain and justify a sig-
nificant delay, a California court may deny it without preju-
dice and allow the petitioner to file “a new petition which
shall meet [these] requirements.” Swain, 209 P.2d at 796.

If the initially filed application for habeas in California
state court is denied with prejudice, the applicant may file a
new original application in a different level of court or, if the
denial was from a Court of Appeal, he may “apply for a hear-
ing in the Supreme Court.” Cal. Penal Code § 1506; see In re
Reed, 663 P.2d 216, 216 n.2 (Cal. 1983) (although “the sole
and proper remedy after denial of a petition for writ of habeas
corpus by a Superior Court is to file a new petition with the
Court of Appeal,” “[f]urther review may be sought in this
court[, i.e., the Supreme Court,] either by a new petition for
habeas corpus or, preferably, by a petition for hearing”) (cit-
ing In re Michael E., 538 P.2d 231, 237 n.15 (Cal. 1975)).
While a habeas petitioner can file identical claims in succes-
sive levels of California courts, he or she generally gets only
“one bite at the apple” in each court because California has
established a “general rule” that “all known claims” must be
presented in a single application to a given court. Clark, 855
P.2d at 760. Hence, “[b]efore considering the merits of a sec-
ond or successive petition, a California court will first ask
whether the failure to present the claims underlying the new
petition in a prior petition [filed in that court] has been ade-

Although the California Supreme Court “prefer[s]” that habeas peti-
tioners ask for a hearing in that court after a denial by a Court of Appeal
rather than file an original application, Reed, 663 P.2d at 216 n.2, we are
unaware of any penalty imposed on a petitioner who files an original
application in lieu of requesting a hearing.
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quately explained, and whether that explanation justifies the
piecemeal presentation of the petitioner’s claims.” Id. at 745.

[A]bsent justification for the failure to present all
known claims in a single, timely petition for writ of
habeas corpus, successive and/or untimely petitions
will be summarily denied. The only exception to this
rule are petitions which allege facts which, if proven,
would establish that a fundamental miscarriage of jus-
tice* occurred as a result of the proceedings leading
to conviction and/or sentence.

Id. at 760 (emphasis in original).

[11] In Saffold, the United States Supreme Court was pres-
ented with a petitioner who had followed a neat progression
in the California courts. The petitioner in Saffold filed his first
habeas application in the Superior Court, his second applica-
tion in the Court of Appeal, and his third application in the
California Supreme Court. All applications stated the same
four claims, and all applications were denied. 536 U.S. at 217,
see Welch v. Newland, 350 F.3d 1079, 1082 (9th Cir. 2003)
(en banc) (discussing Saffold). Five days elapsed from the

2 [F]or purposes of the exception to the procedural bar against suc-
cessive or untimely petitions, a “fundamental miscarriage of jus-
tice” will have occurred in any proceeding in which it can be
demonstrated: (1) that error of constitutional magnitude led to a
trial that was so fundamentally unfair that absent the error no rea-
sonable judge or jury would have convicted the petitioner; (2)
that the petitioner is actually innocent of the crime or crimes of
which the petitioner was convicted; (3) that the death penalty was
imposed by a sentencing authority which had such a grossly mis-
leading profile of the petitioner before it that absent the trial error
or omission no reasonable judge or jury would have imposed a
sentence of death; (4) that the petitioner was convicted or sen-
tenced under an invalid statute. These claims will be considered
on their merits even though presented for the first time in a suc-
cessive petition or one in which the delay has not been justified.

Clark, 885 P.2d at 760-61 (footnotes omitted).
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time the Superior Court denied the application until the appli-
cant filed in the Court of Appeal, and four and one-half
months elapsed from the time the Court of Appeal denied the
application until he filed in the California Supreme Court. Id.
On these facts, the Supreme Court held that California’s
“original writ” habeas system operated with sufficient similar-
ity to the typical “appeal” systems found in other states to
treat the two systems as functional equivalents. Id. at 223.
Applying the rules applicable to “appeal” systems, the
Supreme Court allowed tolling pursuant to 8 2244(d)(2) for
the periods during which the three applications were actually
pending before the Superior Court, Court of Appeal, and Cali-
fornia Supreme Court, as well as the five day and four and
one-half month intervals between each court’s denial and the
next filing. Saffold, 536 U.S. at 217.

However, not all California habeas applicants proceed
through the California courts in as orderly a fashion as the
applicant in Saffold. When applicants follow a more compli-
cated or circuitous route, California’s “original writ” system
and its flexible procedural rules fit awkwardly with AEDPA’s
regime of cooperative federalism and deference to state
courts. See Saffold, 536 U.S. at 222 (Section 2244(d)(2) “is
designed to protect the principles of comity, finality, and fed-
eralism, by promoting the exhaustion of state remedies while
respecting the interest in the finality of state court judg-
ments.”) (citation and internal quotation marks omitted).

1. “Properly Filed”

Because 8 2244(d)(2) tolls only the time during which a
“properly filed” application for state collateral review is pend-
ing, we must examine Gaston’s six state habeas applications
to determine if each was properly filed within the meaning of
the statute. In Artuz v. Bennett, the Supreme Court construed
the meaning of “properly filed” as follows:

[A]n application is “properly filed” when its delivery
and acceptance are in compliance with the applicable
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laws and rules governing filings. These usually pre-
scribe, for example, the form of the document, the
time limits upon its delivery, the court and office in
which it must be lodged, and the requisite filing fee.
... But in common usage, the question whether an
application has been “properly filed” is quite sepa-
rate from the question whether the claims contained
in the application are meritorious and free of proce-
dural bar.

531 U.S. 4, 8-9 (2000) (emphasis omitted). Applying this con-
struction of the statute, we hold that all six of Gaston’s state
habeas applications were “properly filed.”

[12] Putting Gaston’s first and sixth state application aside
for the moment, we observe that the California state courts
denied Gaston’s second through fifth applications without
comment or citation. We construe “postcard” denials such as
these to be decisions on the merits. Hunter v. Aispuro, 982
F.2d 344, 348 (9th Cir. 1992) (reaffirming Harris v. Superior
Court of the State of Cal. for the County of L.A., 500 F.2d
1124, 1128 (9th Cir. 1974) (en banc), cert. denied, 420 U.S.
973 (1975) (holding that “a postcard denial without opinion
[issued by the California Supreme Court] is . . . a decision on
the merits of the petition,” except where a citation in the order
indicates otherwise)); cf. Clark, 855 P.2d at 741 n.9
(“summary denial” of state habeas application “does not mean
that the court has not considered the merits of the claims”). A
decision on the merits necessarily implies that an application
was “properly filed,” because it is axiomatic that a court will
not rule on the merits of an improperly filed application. Gas-
ton’s second through fifth applications may therefore be prop-
erly used for purposes of § 2242(d)(2) tolling.

Gaston’s sixth application was denied with citation to In re
Swain, 209 P.2d at 796, and People v. Duvall, 886 P.2d at
1258. In Swain, the California Supreme Court “denied”
Swain’s application “without prejudice to the filing of a new
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petition which shall meet the requirements above,” i.e., that
Swain more fully elucidate the facts that entitle him to habeas
relief and “disclose his reasons for delay[ ].” 209 P.2d at 796;
see also Duvall, 886 P.2d at 1258 (a habeas application
should “state fully and with particularity the facts on which
relief is sought”) (citing, inter alia, Swain, 209 P.2d at 796).
The ruling in Swain was thus not a final ruling on the merits
of Swain’s state habeas application, but rather was, in effect,
a grant of a demurrer with leave to refile. California is a “code
pleading” state in which facts must be pled with particularity
in a civil suit, and a demurrer is the procedural device used
to challenge the adequacy of pleading in a complaint or cross-
claim. See Smith v. Kern County Land Co., 331 P.2d 645, 648
(Cal. 1958) (To prevail “against a special demurrer, a plaintiff
is required [ ] to ‘set forth in his complaint the essential facts
of his case with reasonable precision and with particularity
sufficiently specific to acquaint the defendant of the nature,
source, and extent of his cause of action.” ) (quoting Gold-
stein v. Healy, 201 P. 462, 463 (Cal. 1921)); Black’s Law
Dictionary 444 (7th ed. 1999) (noting that while in most juris-
dictions, a “pleading stating that although the facts alleged in
a complaint may be true, they are insufficient for the plaintiff
to state a claim for relief and for the defendant to frame an
answer” is generally termed a motion to dismiss, “the demur-
rer is still used in a few states, including California”).

[13] In light of its citations to Swain and Duvall, we read
the California Supreme Court’s denial of Gaston’s sixth
habeas application as, in effect, the grant of a demurrer, i.e.,
a holding that Gaston had not pled facts with sufficient partic-
ularity. While Gaston’s sixth application was thus procedur-
ally deficient under California law, it was not improperly filed
within the meaning of § 2244(d)(2). Bennett, 531 U.S. at 9
(“the question whether an application has been ‘properly
filed” is quite separate from the question whether the claims
contained in the application are . . . free of procedural bar”)
(emphasis omitted). There is no indication that the application
was time-barred, lodged in the wrong court or office, or for-
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matted improperly. See id. at 8. Thus, because Gaston’s sixth
state application’s “delivery and acceptance [was] in compli-
ance with the applicable laws and rules governing filings,” it
was “properly filed” despite being procedurally flawed, and
therefore may properly be used for purposes of § 2244(d)(2)
tolling.

[14] The California Court of Appeal denied Gaston’s first
state habeas application “for lack of an adequate record.”
While the Court of Appeal did not cite any case law, we read
this denial as based on a procedurally analogous ground to
that underlying the denial of Gaston’s sixth application. The
sixth application was denied for failure to plead facts with
sufficient particularity; the first application was denied for
failure to supply a record with supporting facts. We therefore
construe the Court of Appeal’s denial of Gaston’s first appli-
cation as a denial without prejudice, analogous to the
Supreme Court’s denial without prejudice of Gaston’s sixth
application. In both cases, the dismissal was based on a fact-
based deficiency, either as a matter of pleading of the facts,
or of presentation of the record from which the facts could be
ascertained. In neither case was the denial based on a holding
that the application was improperly filed within the meaning
of § 2244(d)(2).

[15] We therefore conclude that all of Gaston’s six Califor-
nia habeas applications were “properly filed” within the
meaning of § 2244(d)(2).

2. “Application” and “Claim”

Having determined that all of Gaston’s state applications
were properly filed, we consider their tolling effect under 28
U.S.C. § 2244(d)(2). Before doing so, however, we note a key
difference in the analysis of tolling under § 2244(d)(2), on the
one hand, and exhaustion under 28 U.S.C. § 2254(b)(1)(A),
on the other. Section 2244(d)(2) provides for tolling while a
habeas “application” is pending in state court. A habeas “ap-
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plication” for which the period is tolled may contain one or
more “claims.” See Bennett, 531 U.S. at 9. Section
2254(b)(1)(A) requires a federal habeas petitioner to have
exhausted his or her claims in state court before coming to
federal court. Exhaustion is determined on a claim-by-claim
basis. See, e.g., Hiivala v. Wood, 195 F.3d 1098, 1106 (9th
Cir. 2003) (“A habeas petitioner must give the state courts the
first opportunity to review any claim of federal constitutional
error before seeking federal habeas review of that claim.”)
(emphasis added). “Only individual claims, and not the appli-
cation containing those claims, can be procedurally defaulted
under state law” pursuant to the adequate and independent
state ground doctrine. Bennett, 531 U.S. at 9 (emphasis in
original). In Bennett, the Supreme Court held that the issue of
whether a state habeas application was “properly filed” is to
be answered by looking at the “application” for state habeas
relief as a single entity, and not to the claims contained
therein on a claim-by-claim basis. Id. at 10. It follows that the
relevant question for § 2244(d)(2) tolling purposes is whether
a properly filed application is pending in state court, and not
whether any particular claim was contained in that applica-
tion. Bennett, 531 U.S. at 8-10.

3. “Pending”

We know that AEDPA’s statute of limitations is tolled pur-
suant to § 2244(d)(2) during the periods between the filing of
Gaston’s applications in the California courts and the disposi-
tion of those applications. See Saffold, 536 U.S. at 218;
Chavis, _ F.3d at __; Nino, 183 F.3d at 1005. Whether
Gaston is entitled to tolling of the intervals between the dispo-
sition of one application and the filing of another is, however,
a more complicated matter.

In Saffold, the State of California argued that AEDPA’s
statute of limitations should not be tolled during the intervals
between applications because “during this period of time, the
petition is not under court consideration” and therefore not



GAsTON V. PALMER 15249

“pending.” 536 U.S. at 219. The Supreme Court disagreed. It
wrote, first, that California’s “reading of the word ‘pending’
[ 1 is not consistent with the word’s ordinary meaning,” id. at
219, and, second, that such a construction of “pending” would
do violence to Congress’s intent in passing AEDPA. It
explained:

California’s reading would also produce a serious
statutory anomaly. A federal habeas petitioner must
exhaust state remedies before he can obtain federal
habeas relief. The statute makes clear that a federal
petitioner has not exhausted those remedies as long
as he maintains “the right under the law of the State
to raise” in that State, “by any available procedure,
the question presented.” 28 U.S.C. § 2254(c). We
have interpreted this latter provision to require the
federal habeas petitioner to “invok[e] one complete
round of the State’s established appellate review pro-
cess.” O’Sullivan v. Boerckel, 526 U.S. 838, 845 [ ]
(1999). The exhaustion requirement serves
AEDPA’s goal of promoting “comity, finality, and
federalism,” Williams v. Taylor, 529 U.S. 420, 436
(2000), by giving state courts “the first opportunity
to review [the] claim,” and to “correct” any “consti-
tutional violation in the first instance.” Boerckel,
supra, at 844-845. And AEDPA’s limitations period
— with its accompanying tolling provision —
ensures the achievement of this goal because it “pro-
motes the exhaustion of state remedies while
respecting the interest in the finality of state court
judgments.” Duncan v. Walker, 533 U.S. 167, 178
(2001). California’s interpretation violates these
principles by encouraging state prisoners to file fed-
eral habeas petitions before the State completes a full
round of collateral review. This would lead to great
uncertainty in the federal courts, requiring them to
contend with habeas petitions that are in one sense
unlawful (because the claims have not been
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exhausted) but in another sense required by law
(because they would otherwise be barred by the 1-
year statute of limitations).

Id. at 220.

[16] The Court in Saffold therefore held that habeas peti-
tioners in “typical ‘appeal’ States” are entitled to “interval”
tolling under § 2244(d)(2), that is, to tolling for the time “dur-
ing the interval between a lower court’s entry of judgment and
the timely filing of a notice of appeal (or petition for review)
in the next court.” 1d. at 219, 221. On the facts of Saffold, the
Court held that habeas petitioners proceeding through Califor-
nia’s “original writ” system are also entitled to “interval toll-
ing.” Id. at 223; see Nino, 183 F.3d at 1006 (holding that “the
AEDPA statute of limitations is tolled for “all of the time dur-
ing which a state prisoner is attempting, through proper use
of state court procedures, to exhaust state court remedies with
regard to a particular post-conviction application.” ”) (quoting
Barnett v. Lemaster, 167 F.3d 1321, 1323 (10th Cir. 1999)).

In Welch, 350 F.3d 1079, we explored the boundaries of the
Supreme Court’s holding in Saffold. The petitioner in Welch
filed a habeas application in California Superior Court in
1994 asserting ineffective assistance of counsel. The applica-
tion was denied shortly thereafter. Four years later, in 1998,
he filed another application for state habeas relief, this time
in the California Supreme Court. In this second state applica-
tion, “he alleged new and different grounds for relief than the
ground advanced in his 1994 claim.” Id. at 1080. We held in
Welch that the petitioner had “abandoned” his first set of
claims such that there was no application “pending” for pur-
poses of § 2244(d)(2) during the interval between his first and
second applications. 350 F.3d at 1083. That is, the petitioner
was not entitled to interval tolling for the four-year interim
between applications. Id. at 1083-84.

[17] Reading Saffold and Welch together, we see that when
a California habeas applicant is behaving as he would in a
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typical appeal state — i.e., bringing the same claims to the
court of first instance, then appealing the denial (or otherwise
seeking review) in an expeditious fashion — he will be enti-
tled to interval tolling. Saffold, 536 U.S. at 223. By contrast,
when a California applicant displays neither of these “typical”
characteristics — i.e., there is no overlap among the claims
presented in the different applications, and the applicant waits
four years between applications — interval tolling will not be
available. Welch, 350 F.3d 1079. Many cases, including the
one now before us, are somewhere in between these two
extremes. In such a case, our task is to apply the statute in a
manner that balances Congress’s interest in “giv[ing] States
the opportunity to complete one full round of review, free of
federal interference,” on the one hand, and its interest in “en-
couraging prompt filings in federal court in order to protect
the federal system from being forced to hear stale claims,” on
the other. Saffold, 536 U.S. at 222, 226.

In accord with the “state opportunity” goal of AEDPA,
each state declares and enforces its own timeliness rules. See,
e.g., Clark, 855 P.2d at 745-53 (discussing state diligence
requirement). Thus, if a California court is willing to consider
a habeas application on the merits, even if the applicant
waited a long time to file after having been denied by another
level of California court, the “state opportunity” goal of
AEDPA is served by allowing tolling for the interval between
the two applications. See Chavis, _ F.3d at ___ (allowing
tolling in the interval between two state habeas petitions
because the later petition was not dismissed as untimely). But
unrestricted interval tolling is in substantial tension with
AEDPA'’s goal of preventing the filing of stale claims in fed-
eral court. We therefore held in Welch that a four-year inter-
val between applications containing unrelated claims is not
entitled to interval tolling.

With this in mind, we examine Gaston’s six state habeas
applications. Gaston’s first application, filed in the California
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Court of Appeal on July 11, 1995, asserted four grounds for
relief:

(1) False imprisonment and ineffective assistance
of counsel (“IAC”) for failing to call witnesses
in this regard;

(2) Lack of Miranda warnings and IAC for failing
to challenge the violation;

(3) IAC for failing to move to suppress a gun;

(4) Deprivation, by trial attorney, of trial tran-
scripts to be used for pro se appeal.

This application was denied on February 27, 1996 for lack of
an adequate record, before AEDPA’s statute of limitations
began to run. As explained above, we construe such a denial
as essentially a demurrer with leave to refile.

Gaston’s second application was filed in California Supe-
rior Court on June 9, 1997, shortly after the statute of limita-
tions began to run. It stated five grounds for relief:

(1) False imprisonment and IAC for failing to call
witnesses in this regard;

(2) 1AC for failing to move to suppress a gun;

(3) Physically coerced confession, lack of Miranda
warnings, IAC for failing to challenge these
violations;

(4) 1AC for failure to challenge ballistic test;

(5) Illegal search of Gaston’s girlfriend’s resi-
dence.
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This application was denied on July 17, 1997.

Gaston’s third application was filed in the California
Supreme Court in August 11, 1997. It sought relief from the
procedural default of his direct appeal resulting from his fail-
ure to file an appellate brief. This application was denied on
April 15, 1998.

Gaston’s fourth, fifth, and sixth applications were filed in
California Superior Court on January 22, 1999 (denied on that
date), the California Court of Appeal on February 8, 1999
(denied on April 27, 1999), and the California Supreme Court
on February 28, 2000 (denied on June 2, 2000). All asserted
the following eleven grounds for relief:

(1) Physically coerced confession;

(2) 1AC for failing to call witnesses regarding false
imprisonment;

(3) 1AC for failing to discover tape recorded evi-
dence regarding Miranda violation;

(4) 1AC for failing to move to suppress a gun;
(5) 1AC for failure to challenge ballistic test;
(6) 1AC for conflict of interest;

(7) Insufficient evidence to convict;

(8) Brady violation;

(9) Prosecutorial misconduct;

(10) Abuse of discretion by appeals court to allow
him to act as own attorney;
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(11) 1AC for failure to object to hearsay.

Unlike the petitioner in Welch, Gaston did not present unre-
lated applications to the state courts. Rather, Gaston pursued
applications in the California state courts with overlapping or
identical claims. Only Gaston’s third application, presenting
a claim based on his failure to file an appellate brief, was
entirely independent of his other applications. All five of the
other applications contained some overlapping or identical
claims. For example, Gaston’s claims of IAC for failing to
call witnesses regarding false imprisonment and for failing to
move to suppress a gun are contained in his first, second,
fourth, fifth, and sixth state applications. Gaston filed two
applications in the California Supreme Court. These IAC
claims were not included in his first application to the Califor-
nia Supreme Court (his third application), but they were
included in his second application to that court (his sixth
application).

Moreover, Gaston never sought reversal by a lower state
court of a decision by a higher court. He never sought reversal
by a Superior Court of a decision by a Court of Appeal, and
he never sought reversal by either a Superior Court or a Court
of Appeal of a decision of the Supreme Court. The sequence
of Gaston’s six state court applications was as follows: (1)
Court of Appeal; (2) Superior Court; (3) Supreme Court; (4)
Superior Court; (5) Court of Appeal; (6) Supreme Court. Gas-
ton’s first application, filed in the Court of Appeal, was dis-
missed without prejudice for lack of documentation; because
that application was dismissed without prejudice, later filings
based on the same claims, in that court or any other court,
were not precluded. Gaston’s third application was filed in the
Supreme Court, but that application was based on a claim not
raised in either his earlier or later state applications, or in his
federal habeas petition. Gaston’s fourth, fifth and sixth appli-
cations were then, in orderly sequence, in the Superior Court,
the Court of Appeal, and Supreme Court. Gaston’s sixth
application, in the Supreme Court, was the first application in
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which he raised in that court the claims he now seeks to bring
in his federal habeas petition. After the California Supreme
Court denied that sixth application, Gaston came directly to
federal court.

None of the California courts denied Gaston’s applications
on timeliness grounds or for lack of diligence. Cf. Saffold, 536
U.S. at 225 (California Supreme Court denied petition “on the
merits and for lack of diligence”) (emphasis added). The inter-
vals between Gaston’s state court habeas applications are as
follows: (1) Interval 1: 468 days (first application denied Feb-
ruary 27, 1996; second application filed June 9, 1997); (2)
Interval 2: 25 days (second application denied July 17, 1997;
third application filed August 11, 1997); (3) Interval 3: 282
days (third application denied April 15, 1998; fourth applica-
tion filed January 22, 1999); (4) Interval 4: 17 days (fourth
application denied January 22, 1999; fifth application filed
February 8, 1999); (5) Interval 5: 307 days (fifth application
denied April 27, 1999; sixth application filed February 28,
2000).

The longest interval was the first one, 468 days. However,
that interval began before Gaston’s conviction became final
on March 20, 1996, and before the AEDPA statute of limita-
tions began to run on April 24, 1996. The second and third
longest intervals are 307 and 282 days. All three of these
intervals are far less than the four-year interval held to have
been too long in Welch.

[18] In Welch, the length of the interval and the complete
unrelatedness of the claims in the two state applications led us
to conclude that the applicant had abandoned the claims con-
tained in the first applications. We therefore concluded that
the petitioner in Welch was not entitled to interval tolling.
Here, by contrast, the intervals were much shorter and some
of Gaston’s claims were continuously litigated, beginning
with his first application and ending with his sixth. On these
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facts, we hold that Gaston is entitled to interval tolling for all
five intervals under Saffold and Welch.

[19] Because Gaston is entitled to tolling for all five inter-
vals, AEDPA’s statute of limitations was tolled until June 3,
2000, the date his sixth petition was denied by the California
Supreme Court. Gaston filed his second federal habeas peti-
tion on June 20, 2000, only seventeen days into the limitations
period. Gaston’s petition is therefore timely.

4. Exhaustion

Because the district court dismissed Gaston’s second fed-
eral habeas petition as untimely, it did not reach the question
whether the claims contained in the petition had been
exhausted in state court. We remand to the district court for
a determination of whether those claims have been exhausted.

Conclusion
[20] For the reasons stated above, we VACATE the dis-

missal of Gaston’s federal habeas application as untimely and
REMAND to the district court for further proceedings.

KLEINFELD, Circuit Judge, dissenting:

I concur in parts I, 1I(A), and 11(B), but respectfully dissent
as to part 11(C). There are two things wrong with tolling Gas-
ton’s one year limitations period. First, he was not pursuing
anything like the appellate exhaustion process contemplated
by AEDPA, when he randomly filed petitions up, down and
sideways in the California courts, instead of starting in a
lower court and then going to a higher court. Second, his
delays between petitions were too long to justify counting
non-pending petitions as pending for AEDPA purposes.
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Gaston started in the middle, at the California Court of
Appeal, went down to the Superior Court, and then jumped up
to the Supreme Court. Then he went through a complete sec-
ond round. That is not the proper course of exhaustion that
justifies tolling.

Carey v. Saffold allows tolling for the “intervals between a
lower court decision and the filing of a new petition in a
higher court.” That’s not what Gaston did. In Saffold, the
Supreme Court recognized that a petitioner must “ ‘invok[e]
one complete round of the State’s established appellate review
process’ ? to exhaust his claim. This general principle pre-
sented a problem because of California’s peculiar system of
using original writs to obtain appellate review, because if the
time between petitions were not tolled, the exhaustion
requirement of AEDPA would conflict with the statute of lim-
itations in AEDPA. The Court solved the problem by noting
that “typically a prisoner will seek habeas review in a lower
court and later seek appellate review in a higher court,” so
“California’s collateral review process functions very much
like that of other states, but for the fact that its timeliness rule
is indeterminate.” The Court determined that California’s
system was enough like other states’ procedures “to bring
intervals between a lower court decision and a filing of a new
petition in a higher court within the scope of the statutory
word ‘pending.” ”®

The “intervals between a lower court decision and a filing
of a new petition in a higher court,” which are the only inter-
vals deemed “pending” for AEDPA purposes under Saffold
can’t save Gaston’s petition because that’s not direction he

LCarey v. Saffold, 536 U.S. 214, 223 (2002).

2Saffold, 536 U.S. at 220 (quoting O’Sullivan v. Boerckel, 526 U.S. 838,
845 (1999)).

®ld. at 222.
“Id.
°Id. at 223.
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went. No tolling after his second petition can be justified
because the analogy to the usual appellate ladder, set out in
Saffold, no longer held. The intervals between petitions were
no longer what Saffold justifies as “intervals between a lower
court decision and the filing of a new petition in a higher court.”

Because Gaston was not pursuing anything like the uphill
appellate process contemplated in Saffold when he petitioned
the Superior Court after petitioning the Court of Appeal, no
application was pending in this case between the first two fil-
ings. The clock began running when AEDPA became effec-
tive, April 24, 1996. At that time Gaston’s first petition had
already been denied by the California Court of Appeal. His
next petition, because he went down the ladder instead of up,
did not toll the statute of limitations at all. So the limitations
period ran out in April of 1997, a year after AEDPA became
effective. At that time he had not filed his third petition,
which was the first of his two petitions to the California
Supreme Court.

Even if this were not the end of the matter (which I think
it is), the time intervals between Gaston’s petitions are still
too long for Saffold and for our en banc decision in Welch v.
Carey.” The majority takes the view that Gaston’s 307 day
and 282 day intervals, when he had nothing pending any-
where, should nevertheless toll the statute of limitations
because they are “far less than the four-year interval held to
have been too long in Welch.”® But Saffold and Welch cannot
be read to mean that anything less than four years is permissi-
ble. In Saffold the Supreme Court suggested, in dictum, that
the Ninth Circuit’s panel decision in Welch, before we reheard
Welch en banc, allowing the four-year delay, was erroneous.’
The Court held that, even where the state court reached the

®Saffold, 536 U.S. at 223.

"Welch v. Carey, 350 F.3d 1079 (2003) (en banc).
8Majority Op. at 15255.

°Saffold, 536 U.S. at 226.
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merits rather than dismissing a petition as untimely, we could
not treat that as implying a state determination of timeliness.™

Nor did the Court in Welch simply approve the four-and-a-
half month delay (much shorter than Gaston’s). Instead, it
remanded because it was possible that a special circumstance
existed, since Saffold was not notified of the Court of Appeal
decision, and filed his petition in the California Supreme
Court “within days after receiving notification.”* And our
unanimous en banc decision in Welch, far from suggesting
that anything less than four years was permissible, held that
four years was impermissible because “Congress and the
courts appropriately built slack into the process by providing
a reasonable grace period for pending applications, not for
open-ended and unjustified delay in pursuing claims and
relief.”*> Our contrast was with another case where a claim
was “pursued up the appropriate ladder and where the peti-
tioner waited no more than six weeks between filing each peti-
tion.”** 307 and 282 days exceed a “reasonable grace period.”
Legal deadlines are usually on the order of 7, 10, 30, and 60
days.

The point of the play in the joints allowed by Saffold and
Welch is to fold California’s unusual procedure into some-
thing akin to an ordinary state appellate exhaustion process,
with the exception, as the Court noted in Saffold, that instead
of the usual fixed and rigid period for filing notice of appeal,
California allows a reasonable time to take a claim “up the
ladder” to the next higher court. Expanding this to a petitioner
who goes down the ladder instead of up, and who waits the
better part of a year between filings, makes a mockery of the
statute of limitations that Congress has imposed.

1914, at 225-26.
4. at 226.
2\Welch, 350 F.3d at 1083.

3]d. at 1084 (contrasting the factual circumstances in Nino v. Galaza,
183 F.3d 1003 (9th Cir. 1999)).



