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OPINION



SILVERMAN, Circuit Judge:

An innocent bystander was killed in the crossfire of a
shootout between two rival gangs. Two of the combatants
were charged with murder and tried separately. At thetria of
the first defendant (Phung), the prosecutor presented evidence
that Phung had fired the first shot. At thetrial of the second
defendant (Nguyen, the petitioner here) the prosecutor intro-
duced Nguyen's own statement to the police that someone in
his car had fired first. On state habeas review, an evidentiary
hearing was conducted in state court. The California Court of
Appea found as matter of fact that the prosecutor's underly-
ing theory was the same in both trias -- that in a case of vol-
untary mutual combat, it did not matter who fired the first
shot. It also found that the prosecution's arguments were con-
sistent with the evidence actually adduced at each trial, and
that the prosecution had not falsified evidence or engaged in
bad faith. On this record, Nguyen has not shown that the state
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court's rejection of his due process claim was an unreasonable
application of clearly established federal law. We affirm.

|. Facts

We take the following recitation of the facts from the Opin-
ion of the California Court of Appeal upholding the denial of
Nguyen's state petition for writ of habeas corpus:

This case involves a gun battle between rival fac-
tions of a street gang which resulted in the death of
an innocent bystander. Doi Phung, a Nip Family
Gang (NFG) member, assaulted Tam . . . another
NFG member. To save face, Tam needed to retaliate.
[Nguyen] and severa other NFG members aligned
with Tam, including Phat Cao, nicknamed Cholo,
went looking for Phung. They contacted Phung by
telephone and arranged a meeting at a church to dis-
cuss Tam's beating. In fact, Nguyen's group

intended to give Phung a beating.

The group, which included eight NFG members
armed with at least two guns, proceeded to the
church in athree-car caravan. Before reaching the



church, they saw Phung standing on the sidewalk in
front of it apparently armed. They stopped at a con-
venience store across the street. The caravan left the
convenience store parking lot and, while one car pro-
ceeded to the church, the other two vehicles made
U-turns and engaged in a gun battle with Phung.
Lazaro Acosta, Jr., who was sitting in a car parked

at the convenience store was killed when a bullet
from a.380 caliber handgun passed through the rear
of the vehicle and struck him.

The police found four .380 caliber shell casings on
the sidewalk in front of the church rectory and five
9-millimeter casings in the street. With the use of a
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laser beam, the police traced the trgjectory of the
bullet which killed Acosta to where Phung had been
standing. Later the same evening, Phung was

arrested and the police discovered the murder
weapon in the backseat of a car in which he had been
apassenger. The police seized the 9-millimeter
handgun during the investigation of another, unre-
lated shooting incident involving NFG members

later the same evening.

After hisarrest, [Nguyen] gave a statement to the
police. He admitted driving one of the carsinvolved
in the gun battle and said Cholo fired his weapon
after Phung displayed a gun. [Nguyen] admitted one
of the passengersin his car brought a gun and
another passenger fired during the shooting.

Nguyen was convicted of first degree murder and
participation in acriminal street gang pursuant to
Cal. Pena Code SS 187(a) and 186.22(a). The jury
also found that Nguyen was vicarioudy armed with
afirearm during the commission of the murder and
had committed the offense in association with a
criminal street gang. See Cal. Pena Code
SS 12022(a)(1) 186.22(b)(1).

Both Phung and Nguyen were charged with Acostals mur-
der but each was tried separately. At Phung'strial, the prose-



cutor's theory was that each rival group went to the church
intending to ambush the other and engage in mutual combat.
The prosecutor aso argued to the jury that Phung could not
claim self defense because he sought the quarrel and had
agreed to engage in the fight. However, she aso argued that
Phung had fired the first shot, an argument that had abasisin
the evidence adduced at the trial; the court had received in
evidence, by stipulation of Phung's counsdl, the statements of
two members of Nguyen's gang to the effect that Phung had
fired first.
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At Nguyen'strial, the prosecutor introduced into evidence
Nguyen's own statement to the police in which he said that
Cholo, a passenger in the car Nguyen was driving, fired the
first shot when they arrived at the church in search of Phung.
The prosecutor's overriding theory was that Nguyen and his
fellow gang members were al guilty of murder under the
"provocative act doctrine,”" regardless of who fired the first
shot, because they had engaged in mutual combat. However,
in closing argument, she did make reference to Nguyen's
statement that Cholo had fired first.

Nguyen was convicted of first degree murder and participa-
tionin acrimina street gang. See Cal. Pena Code SS 187(Q)
and 186.22(a). The jury aso found that Nguyen was vicari-
ously armed with afirearm during the commission of the mur-
der and had committed the offense in association with a
criminal street gang. See ld. SS 12022(a)(1) and 186.22(b)(1).
He was sentenced to 25 yearsto life for murder plusthree
additional years.

Nguyen filed a state habesas petition and argued that the
prosecutor's use of the inconsistent evidence of which gang
fired the first shot violated his due process rights. At an evi-
dentiary hearing on the petition conducted by the state trial
judge, the prosecutor testified that the two statements that Dol
Phung fired first were admitted at Phung'stria by stipulation,
at defense counsel's request, and that the statements "were not
available" for use at Nguyen'strial.1 Thetria court denied the
petition citing People v. Turner, 8 Cal. 4th 137, 193 (1994)
and People v. Farmer, 47 Cal.3d 888, 923 (1989) (recogniz-
ing that inconsistent theories in different cases do not violate
a defendant's due process rights if based on the record and



advanced in good faith).

1 Itisnot clear why the statements were unavailable, but the prosecutor's
testimony on that point was not refuted.
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The California Court of Appeal affirmed, holding that the
prosecution presented the same fundamental theory of the
case at each trial--specifically, that in amutual combat gun
battle when a shot kills athird person, the initiator and those
who voluntarily took part in the battle are responsible for the
crime.2 The California Supreme Court denied review without
comment.

2 The Cdlifornia Court of Appeal held:

The prosecutor recognized the criminal culpability of both
defendant and Phung's group and merely emphasized the evi-
dence asit related to the defendant. The prosecutor argued defen-
dant was guilty of murder under the provocative act doctrine
because he, along with his fellow gang members engaged in a
"gun battle." Although at points, particularly during her discus-
sion of defendant's self-defense claim, she argued the evidence
showed Cholo fired at Phung first, that assertion was not the pri-
mary focus of her argument.

The prosecutor cited the prior atercation between Phung and
Tam, the attempt by defendant and others to locate Phung before
the shooting and the subsequently arranged meeting."Now, they
have aready given Doi Phung notice that they are after him . . .
So it's only reasonable that they are going to know that thisis not
going to be a peaceful confrontation. That Doi Phung is also
going to be prepared.” Once the group realized Phung was armed,
the prosecutor noted there was evidence the group stopped at the
convenience store " So that they could check and see that every-
body was together, everybody had their guns ready, everyone
knew exactly where Doi Phung was so they could take him by
... surprise.”

Next, the prosecutor argued defendant’'s group "drove. . .
towards Doi Phung . . . and began firing." The prosecutor also
cited defendant's statement and the physical evidence to support
afinding Cholo initiated the gunfire. She concluded her discus-
sion of the provocative act theory asfollows: "If you go in fight-
ing with arival, the faction of the gangs, that gang member
already knowsyou are. . . going to fight, he already knows
you've been searching for him and you start shooting at gang



members, it's reasonably foreseeable it's a reasonabl e response to
be expected that there will be gun fire in exchange.

When that gun fire kills, then you're responsible for the crime
aswell when you have initiated that gun battle or have been part
of the gun battle." This argument was proper.

People v. Nguyen, No. GO16854 (Ct. App. Cal. October 18, 1996)
(unpublished decision).
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Nguyen filed a petition for writ of habeas corpus in federal
district court and argued that the prosecutor's inconsistent the-
ories of the case denied him the defense of self defensein vio-
lation of due process. The Magistrate Judge recommended
that the District Judge deny the petition because no clearly
established federal law, lower court or Supreme Court, holds
that it isadenia of adefendant's right to due process for a
prosecutor to make inconsistent argumentsin trials against
different defendants. The District Judge adopted the recom-
mendation and denied habeas relief. Nguyen appeal ed.

[l. Discussion
A. Jurisdiction

Because the habeas petition was filed on February 24,

1998, the Antiterrorism and Effective Death Penalty Act of
1996 (AEDPA) applies. Lindh v. Murphy, 521 U.S. 320, 326
(1997). We have jurisdiction pursuant to 28 U.S.C.S 2253.

B. Standard of Review

We review the district court's denial of the habeas petition
de novo. Elaminiav. White, 136 F.3d 1234, 1236 (9th Cir.
1998).

Under AEDPA, we cannot grant habeas relief unlessthe
underlying state decision "resulted in a decision that was con-
trary to, or involved an unreasonable application of, clearly
established federal law, as determined by the Supreme Court
of the United States; or resulted in adecision that was based
on an unreasonable determination of the factsin light of the
evidence presented to it in the state court proceeding.” 28
U.S.C. S 2254(d). An "unreasonable application of clearly
established law" existsif the state court identified the correct



governing legal principle from Supreme Court decisions but
unreasonably applied that principle to the facts of the case.
Williamsv. Taylor, 120 S.Ct. 1495, 1518-21 (2000); Van
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Tranv. Lindsey, 212 F.3d 1143, 1153-54 (9th Cir. 2000), cert.
denied, 69 U.S.L.W. 3156 (U.S. Oct. 16, 2000) (No. 00-255).
We apply the clear error standard to determine whether an
unreasonable application of clearly established law exists
under AEDPA and Williams:

[W]e must reverse a state court's decision as involv-
ing an "unreasonable application” of clearly estab-
lished law when our independent review of the legal
guestion does not merely allow us ultimately to con-
clude that the petitioner has the better of two reason-
able legal arguments, but rather leaves us with a
"firm conviction" that one answer, the one rejected
by the court, was correct and the other, the applica-
tion of the federal law that the court adopted, was
erroneous--in other words that clear error occurred.

Van Tran, 212 F.3d at 1153-54.

"[W]e must first consider whether the state court erred; only
after we have made that determination may we then consider
whether any error involved an unreasonabl e application of
controlling law within the meaning of S 2254(d)." Id. at 1155.

C. Prosecutorial Misconduct

[1] The Supreme Court has held that prosecutors violate a
defendant's right to due process if they knowingly use false
evidence. Mooney v. Holohan, 294 U.S. 103, 112-13 (1935);
Berger v. United States, 295 U.S. 78, 84-89 (1935). It follows
that a prosecutor's pursuit of fundamentally inconsistent theo-
riesin separate trials against separate defendants charged with
the same murder can violate due process if the prosecutor
knowingly uses false evidence or acts in bad faith.

[2] Petitioner makes no contention in this case that the evi-
dence introduced against him was falsified or that she acted
in bad faith. The California Court of Appeal found as a matter
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of fact that the prosecution presented the same underlying the-
ory of the case at each trial -- when a shot killsathird person
in avoluntary gun battle, the initiator and those who volun-
tarily took part in the mutual combat are responsible for the
crime. Asto who fired thefirst shot, it is true that the prosecu-
tor made different arguments at each trial, but it isalso true
that these arguments were consistent with the evidence actu-
aly adduced at each trial.

In Nguyen'strial, the prosecutor introduced into evidence
Nguyen's own statement to police that Cholo fired firgt.
Nowhere does Nguyen argue that the statement was inadmiss-
able or explain why, once the statement was received in evi-
dence, it could not be referred to in argument. Likewise, the
statements introduced at Phung'strial were received in evi-
dence at Phung's request, by stipulation of Phung's counsel.

It is not clear exactly why this occurred, but the fact remains
that thereis no allegation of falsified evidence, prosecutorial
bad faith, or even that Nguyen was surprised by the nature of
the evidence introduced against him.

Nor isit shocking or even unusual that the evidence came

in somewhat differently at each trial. Any lawyer who has
ever tried a case knows that trial preparation is not a static
process. As a case evolves, new witnesses come forward; oth-



