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ORDER

This court's opinion, filed December 13, 2000, is hereby
WITHDRAWN and replaced with the attached opinion.

With the filing of this new opinion, the panel has voted to
deny the petition for rehearing and to deny the petition for
rehearing en banc, filed February 22, 2002.

The full court has been advised of the petition for en banc
rehearing, and no judge of the court has requested a vote on
the petition for rehearing en banc. Fed. R. App. P. 35(b).

The petition for rehearing and the petition for rehearing en
banc are DENIED.
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OPINION
McKEOWN, Circuit Judge:

Aircraft safety is amatter of significant public importance,
and the Federal Aviation Administration ("FAA") playsa
central role in monitoring safety through its certification of
commercia aircraft. At issue in this case is whether the
United States isimmune from liability under the Federal Tort
Claims Act, 28 U.S.C. 88 2671-2680 (1994) ("FTCA"), for
the FAA's alleged negligence in issuing aircraft certifications.
GATX/Airlog Company ("Airlog") brought suit against the
United States under the FTCA after the FAA issued adirec-
tive modifying the terms of two design certificates for con-
verting passenger airplanesto cargo freighters. The district
court dismissed Airlog's complaint for lack of subject matter
jurisdiction under the discretionary function exception to the
FTCA. See GATX/Airlog Co. v. United States, 79 F. Supp. 2d
1208, 1210-14 (W.D. Wash. 1999). We affirm.

BACKGROUND
A. FAA Design Certification

Under the Federa Aviation Act of 1958, 49 U.S.C.§ 40101

et seq. (1994 & Supp. IV 1998),1 the FAA ischarged with
promoting flight safety by establishing minimum standards
for, among other things, aircraft design. See 49 U.S.C.

8 44701(a)(1) (Supp. 1V 1998). Accordingly, the FAA has
prescribed a comprehensive set of rules and regulations,
including a multi-step certification process, for aircraft design
and production. A detailed description of this certification
processis set out in the Supreme Court's decision in United
Statesv. S.A. Empresade Viacao Aerea Rio Grandense

1 The Federa Aviation Act of 1958 was amended and recodified by the
General Aviation Revitalization Act of 1994. The Federal Aviation Act of
1958 was previously codified at 49 U.S.C. app. § 1301 et seq. (1988).
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(Varig Airlines), 467 U.S. 797, 804-07, 816-19 (1984). Three
aspects of the design certification process are relevant here:
the type certificate, supplemental type certificate, and airwor-
thiness directive.

The first stage of this processistype certification, in which
airplane manufacturers seek approval of new aircraft designs.
Under federal regulations, aircraft manufacturers must ana-
lyze and test their new aircraft designs. See 14 C.F.R.

88 21.21(b), 21.33(b), 21.35 (2000). Based on the resulting
engineering and test data, the FAA then determinesthe air-
worthiness of those designs. See 14 C.F.R.8§ 21.21(b), 21.33
(2000). If the manufacturer demonstrates that the design com-
plies with federal regulations, the FAA issues atype certifi-
cate. See 49 U.S.C. § 44704(a) (1994); 14 C.F.R. § 21.21(b).
In most instances, the type certificate covers an aircraft
model, rather than an individual airplane. See 49 U.S.C.
844704 (1994 & Supp. 1V 1998).

Any magjor change to an FAA-approved design then

requires additional certification in the form of a supplemental
type certificate, aso known asan STC. See 14 C.F.R.
§21.113 (2000). By issuing an STC, the FAA approves a
modification to a previously-certified aircraft design. See 49
U.S.C. §44704(b) (Supp. IV 1998). STCs are obtained
through the same process as type certificates. the applicant
must provide the FAA with sufficient engineering and test
data to demonstrate compliance with federal regulations. See
14 C.F.R. § 21.115 (2000); see dso 14 C.F.R. § 21.33(b).

After issuing atype certificate or STC, the FAA continues

to monitor the safety of the certified aircraft. See 49 U.S.C.

§ 44709(a) (1994); 14 C.F.R. § 39.1 (2000). The FAA may
amend, modify, suspend or revoke a certificate for airworthi-
ness reasons. Such an order takes the form of an airworthiness
directive and may require the aircraft owner to ater the air-
craft to maintain its certification. See 49 U.S.C. § 44709(b)
(1994); 14 C.F.R. 88 21.99, 21.277, 39.11 (2000). After the
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FAA issues an airworthiness directive, the particular aircraft
may only be operated in compliance with that directive. See
49 U.S.C. §44713(a) (1994); 14 C.F.R. § 39.3 (2000).

B. The FAA'sissuance of the STCsand an
Airworthiness Directive

Airlog isin the business of converting passenger airplanes
into cargo freighters. Airlog's predecessor entered into a con-
tract with Hayes International Corporation ("Hayes"), an
aeronautical engineering company, to design the cargo con-
versions for Boeing 747 passenger airplanes, and to obtain
STCsfrom the FAA. Because Airlog did not have an engi-
neering staff, it relied on Hayes for engineering expertise.

The approval processinvolved FAA officesin Seattle and
Atlanta and took place over a severa-year period. According
to Airlog, an important part of this particular approval process
was the selection of the engineering methodology that would
generate the necessary compliance data, as the methodol ogy
would greatly affect the cost and schedule of the project. Two
methods were considered: the "comparative” or"equivalent
strength” method, and the "original loads' method.

Under the equivaent strength method, each component or
section of the proposed modified aircraft is compared to simi-
lar components or sections of a previously-approved aircraft.
In contrast, the original loads method does not involve
component-by-component or section-by-section analysis.
Rather, it requires the designer to determine what forces are
actually applied to the airplane's structure under various flight
scenarios ("external loads'); how those external loads are dis-
tributed within the structural elements of the airplane
("internal loads'); and whether the structure is strong enough
to withstand the internal loads, within the margin of safety
required by federal regulations. According to Airlog, the orig-
inal loads method is more costly and time-consuming than the
equivalent strength method.
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Airlog claims that in 1986, the FAA determined that the
equivalent strength method was acceptable from an engineer-
ing standpoint to assure that Hayes's conversion design com-
plied with federal regulations. The FAA reaffirmed this
conclusion in 1987 and 1988. In 1988, based on data provided
by Hayes and generated by the equivaent strength method,
the FAA issued Hayes two STCs, thereby approving its con-
version design. Hayes, with the FAA's authorization, assigned
the STCsto Airlog. Between 1988 and 1994, the certified
design, which related to the cargo door and cargo compart-
ment, was then used to convert ten Boeing 747 airplanes into
cargo freighters.

Following conversion, the FAA received multiple reports
that the converted airplanes were experiencing substantial--
and potentially dangerous--in-flight problems. In one inci-
dent the pilot had to recover from a dive maneuver; in others,
the airplanes suffered substantial structural damage. Conse-
guently, the FAA reconsidered the conversion design and
determined that its deficiencies required areduction in the air-
planes’ maximum allowable payload. The FAA issued an air-
worthiness directive to this effect in 1996 in which it reduced
the allowable payload by approximately 100,000 pounds. See
Airworthiness Directives, 61 Fed. Reg. 116 (Jan. 3, 1996).

In the airworthiness directive, the FAA concluded that
"[a]irplanes modified in accordance with all of the STC's

... areunsafe, and the FAA approved these STC'sin error.”
Id. at 117. Specifically, the FAA stated that"the ultimate
strength of the main deck floor and . . . the surround structure
of the main deck and side cargo door are inadequate. " 1d. The
FAA went on to note that because "there would be no warn-
ing prior to collapse of the main deck floor . . . the only
immediate option . . . would be to reduce the weight of the
cargo on the main deck.” Id. The FAA aso concluded that, as
aresult of the lack of reinforced fuselage near the side cargo
door, "[i]n the worst case, the aft fuselage may collapse and
separate from the airplane” without warning. 1d. Finally, the
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FAA stated that in order to reinstate the full load capacity,
additional data would have to be generated under the original
loads method, rather than the equivaent strength method. See
id. at 118. The equivalent strength method was insufficient
because, asit turned out, the Hayes design was not suffi-
ciently ssmilar to the design that the FAA had previoudly
approved. Seeid. at 116.

The practical effect of the airworthiness directive was that
the cargo capacity of the converted airplanes was significantly
reduced. Asaresult of the reduction in payload, owners of the
converted airplanes brought suit against Airlog. Airlog then
brought this action against the United States, claiming that the
FAA had been negligent in approving the equivalent strength
method, and in issuing STCs based on that method. The gov-
ernment moved to dismiss Airlog's complaint, arguing that

the district court lacked subject matter jurisdiction, because
the FAA's aleged conduct was protected by the discretionary
function exception to the FTCA. The district court granted the
government's motion. This appeal followed.

DISCUSSION

We review de novo adismissal for lack of subject matter
jurisdiction under the discretionary function exception. Gager
v. United States, 149 F.3d 918, 920 (9th Cir.), cert. denied,
525 U.S. 966 (1998). In reviewing the district court's dis-
missal, we must accept as true the factual allegationsin the
complaint. See United States v. Gaubert, 499 U.S. 315, 327
(1991).

The Federal Tort Claims Act grants federal courtsjuris-
diction over damages claims against the United States "for
injury or loss of property, or persona injury or death caused
by the negligent or wrongful act or omission of any employee
of the Government while acting within the scope of his office
or employment.” 28 U.S.C. § 1346(b) (Supp. 1V 1998). Under
the FTCA, the government may be held liable for negligence
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"in the same manner and to the same extent as a private indi-
vidual under like circumstances.” 28 U.S.C. § 2674. The gov-
ernment has not waived itsimmunity under the FTCA,
however, for claims

based upon the exercise or performance or the failure
to exercise or perform a discretionary function or
duty on the part of afederal agency or an employee
of the Government, whether or not the discretion
involved be abused.

28 U.S.C. § 2680(a). This"discretionary function” exception
is designed to "prevent judicial “second-guessing' of legisla-
tive and administrative decisions grounded in social, eco-
nomic, and political policy." Gaubert, 499 U.S. at 323
(quoting Varig Airlines, 467 U.S. at 814). Where the excep-
tion applies, the court lacks subject matter jurisdiction. Reed
v. United States Dep't of the Interior, 231 F.3d 501, 504 (Sth
Cir. 2000); Vickersv. United States, 228 F.3d 944, 949 (Sth
Cir. 2000).

In Berkovitz v. United States , 486 U.S. 531, 536 (1988),

the Supreme Court laid out a two-part test that governs appli-
cation of the discretionary function exception. Firgt, for the
exception to apply, the challenged conduct must be
discretionary--that is, it must involve an element of judgment
or choice. Thisrequirement is not satisfied--and the suit may
therefore proceed--where a"federal statute, regulation, or
policy specifically prescribes a course of action for an
employeeto follow," because "[i]n this event, the employee
has no rightful option but to adhere to the directive." 1d. In
short, where alleged conduct violates a mandatory directive,
itisnot discretionary. Gaubert, 499 U.S. at 324; In re Glacier
Bay United Cook Inlet Drift Assn v. Trinidad Corp. , 71 F.3d
1447, 1452 (9th Cir. 1995). Thus, discretion is the benchmark
of this self-referential prong of the discretionary function test.

If the conduct involves choice or discretion, the court
must then "determine whether that judgment is of the kind
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that the discretionary function exception was designed to
shield." Berkovitz, 486 U.S. at 536. The focusison "the
nature of the actions taken and on whether they are suscepti-
bleto policy analysis." Gaubert, 499 U.S. at 325. The deci-
son" "need not actually be grounded in policy
considerations so long asit is, by its nature, susceptible to
apolicy analysis.' " Nursev. United States, 226 F.3d 996,
1001 (9th Cir. 2000) (quoting Miller v. United States, 163
F.3d 591, 593 (9th Cir. 1998)). When a statute or regulation
allows afederal employee to act with discretion,"it must be
presumed that the agent's acts are grounded in policy when
exercising that discretion." Gaubert, 499 U.S. at 324.

Whether a challenged action falls within the discretionary
function exception requires a particularized analysis of the
specific agency action challenged. See Glacier Bay, 71 F.3d
at 1451, 1455. The government bears the burden of proving
that the discretionary function exception applies. Reed, 231
F.3d at 504.

With respect to the specific act or actions challenged in this
appeal, Airlog does little to differentiate between the FAA's
alleged negligence in issuing the STCs and its alleged negli-
gence in approving the equivalent strength testing method.
We would be inclined to agree that the latter decision was
merely an aspect of the larger STC process. However, when
determining whether the discretionary function exception is
applicable, "[t]he proper question to ask is not whether the
Government as awhole had discretion at any point, but
whether its allegedly negligent agents did in each instance.”
Glacier Bay, 71 F.3d at 1451. Therefore, we endeavor to ana-
lyze these decisions separately.

A. Issuance of the STCs.
Under thefirst prong of the Berkovitz test, the FAA's
decision to issue Hayes the STCs was discretionary, as no

federal statute, regulation, or policy prescribes a specific
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course of action for the FAA to follow when issuing these
certificates. The FAA receives information from aircraft man-
ufacturers, who are responsible for conducting inspections
and tests necessary to demonstrate that proposed design modi-
fications comply with federal regulations. See 14 C.F.R.
§21.115; see also 14 C.F.R. § 21.33(b). Based on that data,
the FAA exercisesits discretion to determine whether to issue
an STC.

Airlog arguesthat FAA Order 8110.4 eliminates the FAA's
discretion in the STC process. Airlog points to no other stat-
ute, regulation or order as the basis for its challenge. Section
three of FAA Order 8110.4 governs STCs, and providesin
relevant part:

A supplemental type certificate will be issued only
if the pertinent technical data have been examined
and found satisfactory, all necessary tests and com-
pliance inspections have been satisfactorily com-
pleted and the modification has been found to
conform with the technical data.

(emphasis added). According to Airlog, under this regulation,
the FAA had no discretion to issue STCs based on the equiva-
lent strength method, because that method did not generate
"pertinent technical data."

Airlog's argument is misplaced, as FAA Order 8110.4

does not "specifically prescribe] ] a course of action for an
employee to follow" when deciding whether to issue an STC.
Berkovitz, 486 U.S. at 536. Even the question of what consti-
tutes "pertinent technical data" necessarily involves a judg-
ment call. The order does not dictate the nature or extent of
the data, nor does it mandate any particular method of analy-
gs. To argue, as Airlog does, that the FAA violated its man-
date on "pertinent technical data’ because it reviewed data
generated by the equivaent strength method ssmply begs the
guestion. The FAA was under no mandate to examine a spe-
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cific type of data, nor to benchmark the data against any par-
ticular standard.

In short, although the FAA must examine "pertinent

technical data" beforeissuing an STC, the FAA has discretion
to determine what congtitutes "pertinent technical data’ and
whether to issue an STC.2 Because the FAA's conduct
involved judgment or choice, the government has satisfied the
first prong of the Berkovitz test.

The government al so meets its burden under the second

prong of the Berkovitz test: the FAA's conduct is susceptible
to policy analysis. As a starting point, we turn to the presump-
tion articulated by the Supreme Court in Gaubert : "When
established governmental policy . . . allows a Government
agent to exercise discretion, it must be presumed that the
agent's acts are grounded in policy when exercising that dis-
cretion." 499 U.S. at 324. We conclude that Airlog has not
overcome this presumption.

Airlog challenges the FAA's conduct in connection with its
responsibility to establish and enforce federal air safety

regul ations--specifically, the FAA's decisions to issue the
STCs and, thereafter, an airworthiness directive that amended
the conditions of those STCs. See 49 U.S.C.88 44701(a),
44704(b), 44709(b). Our analysis therefore fits squarely
within that of the Supreme Court in Varig Airlines.

InVarig Airlines, the Court held that the discretionary
function exception protected the government from liability for
the FAA's alleged negligence in connection with its issuance

2 Evenif the FAA abused its discretion when it issued STCs based on
data generated by the equivaent strength method, the discretionary func-
tion exception applies "whether or not the discretion involved be abused.”
28 U.S.C. 8§ 2680(a). At mogt, the FAA's conduct might be viewed asa
migjudgment, athough the record does not support such a characteriza-
tion.
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of atype certificate and an STC. 467 U.S. at 819-20. After the
crash of two commercial airplanes, the plaintiffs brought suit
againgt the government under the FTCA, arguing that the

FAA and its predecessor, the Civil Aeronautics Agency, were
negligent in certifying the airplanes because the airplanes did
not comply with safety regulations. Id. at 814. The govern-
ment argued that the responsibility for satisfying air safety
standards rests with the manufacturer, not with the FAA. Id.

at 815. Therole of the FAA, according to the government, is
merely to police the conduct of private individuals by moni-
toring their compliance with federal regulations, which it does
through a " spot-check” program. Id. The government argued
that such regulatory activity isthe sort of conduct protected

by the discretionary function exception. Id.

The Court agreed with the government and held that the
discretionary function exception shielded the FAA from lia
bility. 1d. at 815-16. The Court noted that"the duty to ensure
that an aircraft conforms to FAA safety regulations lies with
the manufacturer . . . , while the FAA retains the responsibil-
ity for policing compliance." Id. a 816. Recognizing that only
a"relatively small number of engineers' is available to evalu-
ate data submitted by applicants for compliance with air
safety regulations, id. at 818, the Court concluded that the
FAA's decision to use a spot-check system was an exercise of
discretion based on policy considerations:

When an agency determines the extent to which it
will supervise the safety procedures of private indi-
viduals, it is exercising discretionary regulatory
authority of the most basic kind. Decisions asto the
manner of enforcing regulations directly affect the
feasibility and practicality of the Government's regu-
latory program; such decisions require the agency to
establish priorities for the accomplishment of its pol-
icy objectives by balancing the objectives sought to
be obtained against such practical considerations as
staffing and funding. Here the FAA has determined
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that a program of "spot-checking" manufacturers
compliance with minimum safety standards best
accommodates the goals of air transportation safety
and the redlity of finite agency resources.

Id. at 819-20. Judicial intervention under these circumstances
was "precisely th[e] sort of judicia intervention in policymak-
ing that the discretionary function exception was designed to
prevent." 1d. at 820. Therefore, both the decision to use a
"gpot-check” system and decisions not to check certain items
during inspections were protected by the discretionary func-
tion exception. 1d.

Following the Supreme Court's lead, we have held that

the FAA'srole in the safety and certification process requires
policy analysis. In Natural Gas Pipeline Co. v. United States,
742 F.2d 502 (9th Cir. 1984), we addressed alleged FAA neg-
ligence in connection with aircraft certification. In that case,
aircraft owners claimed that the FAA had negligently issued
an STC and other approvals. Seeid. at 503. In a sequence of
eventsthat is strikingly similar to the circumstances here, the
FAA issued an STC, later discovered safety defectsin the
modified aircraft, and ultimately issued an airworthiness
directive that led the modified aircraft to be grounded. Seeid.
at 503-04. The suit was barred by the discretionary function
exception. Seeid. at 504-05.

Two yearslater, in Proctor v. United States, 781 F.2d 752,
754 (9th Cir. 1986), we affirmed dismissal of a suit aleging
negligent inspection of a cargo compartment in the aircraft
certification process. We emphasized that "[a]Ithough Varig
involved an aleged negligent failure to inspect, the Supreme
Court wrote broadly in concluding that "the discretionary
function exception precludes atort action based on the con-
duct of the FAA in certificating . . . aircraft for usein com-
mercia aviation.'" 1d. at 753 (quoting Varig Airlines, 467
U.S. at 815-16).
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Finally, in West v. FAA, 830 F.2d 1044, 1048-49 (9th Cir.
1987), we held that the FAA's adoption of airport departure
procedures fell within the discretionary function exception
and that its "judgment in deciding what tests were necessary
to meet reasonable safety requirements. . . requirels] abal-
ancing of social and economic interests and atailoring of
safety requirementsto local conditions.” In so holding, we
noted that "[d]etermination of safety requirementsinvolves a
balancing of social, economic or political policies" and that
"when Congress |eaves the establishment and enforcement of
safety standards to an agency, it intends an exercise of that
discretion to fall within the discretionary function exception.”
Id. at 1047-48 (citing Cunningham v. United States, 786 F.2d
1445, 1447 (9th Cir. 1986)); accord Colorado Flying Aced.,
Inc. v. United States, 724 F.2d 871, 876-77 (10th Cir. 1984)
(holding that terminal control area design was left to the dis-
cretion of the FAA designer and that "[c]Jompeting interests
were weighed and then policy decisions were made which the
[discretionary function] exception was intended to cover™).

As consistently reaffirmed in the above line of cases,

the decision to issue an STC is firmly susceptible to policy
analysis. Simply because technical datais at issue does not
mean that the final determination of whether to issue an STC
is stripped of its policy implications. Such decisions,
grounded as they are in ultimate considerations of safety,
implicate a fundamental regulatory and policy function of the
FAA, and thus are shielded by the discretionary function
exception to the FTCA.

B. Approval of the Equivalent Strength Method.

In an attempt to narrow the focus of our inquiry within the
certification process, Airlog also purports to mount a separate
challenge to the FAA's decision to approve Hayes use of the
equivalent strength method. To the extent that the approval
decision isawholly distinct FAA action -- a point on which
we do not necessary agree with Airlog-- we separately ana-
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lyze whether it aso is independently protected by the discre-
tionary function exception. See Glacier Bay, 71 F.3d at 1451
("the proper level of inquiry must be act by act"). We con-
cludethatitis.

Airlog argues under the first prong of the Berkovitz analysis
that the approval decision was non-discretionary and thus sub-
ject to suit. We disagree. Just as no federal statute, regulation,
or policy prescribes a specific course of action for the FAA
to follow when issuing STCs, the regulatory landscapeis
equally devoid of directives as to how the FAA should deter-
mine the appropriate testing methodology used by the manu-
facturer. Airlog suggests that these decisions are limited by
certain discernable engineering standards. Even if they were
so limited, however, we have previously noted that even an
"engineering standard” must be "embodied in a specific and
mandatory regulation or statute which creates clear duties
incumbent upon the government actors" before we can con-
clude that failure to satisfy such a standard is anon-
discretionary act. Kennewick Irrigation Dist. v. United States,
880 F.2d 1018, 1026 (9th Cir. 1989) (emphasisin original).

Airlog attempts to circumvent the absence of any regula-
tory directive by claiming that the FAA's approval of the
equivaent strength method was akin to using an incorrect
mathematical formula, and thus did not involve an element of
choice. Wefail to see the merit in this argument. At most, it
confuses choosing an appropriate testing method with the
inaccurate use of a chosen method. To the extent that the lat-
ter does not involve choice, but instead constitutes mathemati-
cal error, we note that the manufacturer, not the FAA, is
responsible for the submission of data and ensuring that the
proposed design complies with federal airworthiness stan-
dards. Asfor choosing the appropriate methodology, thereis
no indication that such a choiceisitself mathematically pre-
determined. Rather, the appropriateness of using the equiva-
lent strength methodology is, a a minimum, dependent upon
judgments as to the sufficient similarity between existing and
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proposed designs. Indeed, the fact that the FAA's own engi-
neers held differing opinions as to the appropriateness of this
methodology buttresses our conclusion that such adecision
was based on a series of judgment calls that cannot be mathe-
matically scripted, nor be collapsed into a directive or manda-
tory course of action.

With respect to the second Berkovitz prong, Airlog argues
that even if the FAA's actions are discretionary, they are not
susceptible to policy analysis because they were based on
objective scientific standards. See Glacier Bay , 71 F.3d at
1453-54 (holding that "scientific hydrographic judgment” and
"purely scientific considerations' do not involve policy con-
siderations and are not protected by the discretionary function
exception). Airlog's conclusion misses the focus of our
inquiry. Even if the FAA's decision was entirely based on
objective scientific standards, the question is not whether pol-
icy factors necessary for afinding of immunity were in fact
taken into consideration, but merely whether such a decision
is susceptible to policy analysis. Nurse , 226 F.3d at 1001 (the
decision "need not actually be grounded in policy consider-
ationsso long asit is, "by its nature, susceptible to a policy
analysis’ (internal quotations omitted)). Moreover, in this cir-
cumstance, the judgment cannot be said to be based on objec-
tive scientific standards.

Aswe have adready noted, the FAA's decision-making pro-
cess as to methodology is not so constrained by regulations as
to preclude consideration of policy matters; in fact, there are
no explicit limitations as to what factors the FAA can con-
sider. Nonetheless, Airlog cites to our decisionsin Arizona
Maintenance Co. v. United States, 864 F.2d 1497 (9th Cir.
1989) (holding that the decision regarding the amount of
dynamite that would be safe under the circumstances was
"governed by objective standards which the government must
use due care in following" and is not susceptible to policy
analysis), and Kennewick, 880 F.2d at 1031 (holding that the
decision not to remove materials during canal construction
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"was based not on policy judgments but on technical, scien-
tific, engineering considerations' and, thus, is not susceptible
to policy considerations), for support of its proposition that
the FAA's alleged failure to comply with engineering stan-
dards precludes application of the discretionary function
exception.

The cases cited by Airlog do not involve the type of policy
judgments at issue here or in Varig Airlines. Simply because
technical datais at issue does not mean that the decisions are
stripped of their policy implications. The decision as to how
comparable or identical a modification must be in order to
meet an acceptable safety margin implicates a fundamental
regulatory and policy function of the FAA. Any exercise of
engineering judgment in connection with the FAA's decision
to give Hayes the option to use the equivaent strength method
was integral to the FAA's mission to weigh appropriate fac-
torsin assuming flight safety.

Here, the FAA exercised its authority to oversee compli-
ance with federal safety regulations. Its decisions regarding
the nature of the data appropriate to demonstrate compliance
with federal regulations and the extent to which it would
review data provided by Hayes are susceptible to policy anal-
ysis. Indeed, a careful review of the airworthiness directive,
which is the action that sparked this controversy, points up the
nature of the policy judgments originaly madein the

approval process and later reconsidered in the directive. The
FAA weighed avariety of concerns, including safety, before
issuing the directive and considered a number of aternatives
in formulating an emergency solution to a critical safety prob-
lem. See 61 Fed. Reg. at 117-18. For example, the FAA con-
sidered structural modifications and "considered imposing
altitude, airspeed, center of gravity, and payload limitations."
Id. at 118. But, ultimately, the FAA determined that none of
these options, except the payload reduction, would restore
safety to the airplanes. Seeid. The FAA candidly stated that
"the operational limitations imposed by thig[airworthiness
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directive] may severely impact the economic viability of the
operators of these modified airplanes.” 1d. at 119. But the bot-
tom line was clear:

[T]he FAA must impose these restrictions to ensure
continued operational safety of these airplanes.

The FAA further acknowledges that these restric-
tions may be conservative. However, an aternative
solution to this complex matter--one which will
ensure the safety of these airplanes and the
flightcrews--has not yet been devel oped.

Id.

The policy judgments embodied in the FAA's airworthi-

ness directive reflect reconsideration of the very policy deci-
sions originally implicated by the FAA's approval of the
equivalent strength method. To alow Airlog's suit to proceed
would result in second-guessing those judgments. From a
practical and policy standpoint, Airlog's position would lead
to absurd results. Although the FAA is charged with oversee-
ing air safety, it would be paralyzed by the prospect that it
could be held liable for making safety judgmentsin the
approval process as aresult of modifying its prior certifica-
tions. And the notion that the FAA could in essence be held
liable for a policy judgment that would save livesis antitheti-
cal to the discretionary function exception. We conclude the
FAA's conduct satisfies the second prong of the Berkovitz test
and is protected by the exception.

CONCLUSION

The district court properly dismissed this case for lack

of subject matter jurisdiction. The FAA's conduct in approv-
ing the equivalent strength method and issuing the supple-
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mental type certificates is protected by the discretionary
function exception to the Federal Torts ClamsAct. 3

AFFIRMED.

3 Airlog was not without a remedy regarding the restrictions set forth in
the airworthiness directive. Under the regulatory and statutory framework
existing at the time, Airlog had the option to challenge issuance of the air-
worthiness directive on its merits and would have been entitled to judicial
review of the administrator's decision. See 14 C.F.R. § 11.93 (2000); 49
U.S.C. §46110 (1994).
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